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ERRATA AND CORRIGENDA. . 


Page 76, line 12 from bottom, for “ dismissed” read “ decreed.” 
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76, line 8 from bottom, for “ plaintiff” read “ defendant.” 

109, line 5 from bottom, for “ merts” read “ merits.” 

113, line 18 from top, for “ have” read “ bear.” 

143, line 10 from bottom, after “ of” insert “ an.” 

148, foot-note (2), for “2 Moore’s I. A.” read “7 Moore's I. A.” 

145, line 16 from top, for “ wast” read “ was.” 

167, second line of heading, omit dash after “67,” and put “Indian 
Councils Act, 1861” in brackets. 

171, line 15 from bottom, for “ 1859” read “ 1857.” 

177, foot-note (2), for “ 594” read “613 note.” 

189, first line, for “ country” read “ courtyard.” 

191, second column of foot-note, line 8 from top, for “ preferred " read 
“ prefixed.” 

197, line 4 from top, for “1860” read “1866.” 

210, head-note, last line but one, for ‘ incorporal” read “ incorporeal.” 

486, foot-note (6), line 2 of heading, for “5” read “105.” 


; 489, foot-note (7), line 3 of heading, for “ VI” read “ VIA” 
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Before Mr, Justice Macpherson and Mr. Justice Pontifex. 


GANENDRO MOHUN TAGORE e, RAJAH JUTTENDRO MOHUN 


TAGORE BAHADOOR ann oranes. April 18, 21 
to 25, d 28, 
Will— Proviso for Cesser—Conilition— Conditional Limitation—Breach May la se 





of Condition. 


P C T, a Hindu, died leaving an only son G M T, and having first made 
his will in English, whereby, after declaring that he had already made sufficient 
provision for his son G M T, and that G M T was to take nothing under 
the will, he gave all his property to trustees, upon trust, as to the personal 
estate, “to collect and get in the same” with certain specified exceptions, and 
thereout to pay his funeral expenses and debts “ and such legacies as were not 
by the will postponed in payment;” and to invest the residue, and out of the 
annual proceeds of such investments, so far as the same would extend, to pay 
certain annuities and, postponed legacies as they became due, and to pay such 
surplus income’ as might from time to time exist to the person entitled to the 
beneficial enjoyment of the real property, or the surplus rentsor profits thereof; 
with an ultimate trast, after all the legacies and annuities had been satisfied, for 
the person or persons entitled to the beneficial enjoyment of the real property. 
And as to the realty, upon trust, until all the debts and legacies had been paid, 
and all the annuities had fallen in, to receive the rents, and thereout in the first 
instance to pay the unsatisfied legacies and annuities, and to pay the surplus rents 
to the person or persons for the time being to whom the real estate (aubject to 
the devise to the trustees) was given by the will. And, asa first charge on the 
net income of the real property (after satisfying the expenses of establishments), 
the testator directed the trustees to pay Rs. 80,000 per annum to the person 
for the time being entitled to the beneficial enjoyment of the real 
property or the surplus income thereof. He further directed them, after all 
the annuities and legacies had fallen in and been satisfied, to convey the real 
estate, so far . the then condition of circumstances would permit, unto and to 
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the use of the person entitled, under the limitations contained in the will, to the 
beneficial interest therein, The first limitation was to J M T for life, At 
the end of the limitations of the real estate, the will contained the following 
proviso :— 

n Provided always, and I hereby declare that; if any, Se or tenant-for- 
life. . . . shall permit or suffer the said property so devised and limited as 
aforesaid, or any portion thereof, to be sold for arrears of Government 
revenue, or shall, after attaining his majority, cease to keep up ina due state 
of repair, and to use as his residence m Calcutta, the said baithakhana house 
and premises where I now reside, and make use of and enjoy my library, horses, 


carriages, farm-yard, furniture in the said house, and jewels, gold and silver 


plates, &c., in my use or possession, then, and immediately thereupon, the devise 
and limitations in this my will contained and declared shall wholly cease and 
determine as to him, and the person next in succession to him under’ the 
limitations aforesaid shall at once succeed,” as if the person committing breach 


of such conditions had then died. 


The testator died in August 1868. In December 1868, his son G Dy T 
instituted a suit for the purpose of avoiding and setting aside the trusts and 
limitations of the will, except so far as they were for payment of debts, 
legacies, and annuities. This suit was dismissed on the lst of April 1869. 
G M T appealed, and on the lat September 1869, the Appeal Court declared 


, him to be absolutely entitled to the personalty, subject to the trusts for payment 


of debts, legacies, and annuities, and entitled on the death of the defendant 


- JM T, the tenant for life, to the realty. -J M T, and others olaiming under the 


limitations inthe will, appealed to the Privy Council; and G M T filed a cross- 
appeal in which he claimed that the gift of the life-estate to J M T ought tobe 
declared void. By the order of Her Majesty in Council, which was dated the 9th 
of August 1872, and which arrived in Calcutta in September 1872, all the 
limitations after the limitation to J M T were declared void and inoperative, 
and it was further declared that J M T was beneficially entitled to a life- 
interest in the realty, and also in the pergonalty directed to be conveyed or 
converted into a fund, subject to the payments in the will directed to be 
made, and to the provisions in the will not thereby declared to be void; 

and also, until the legacies and annuitiss fell in and were satisfied, to Rs. 2,500 
a month out of the net rents of the realty, and also to the surplus rents of 
the same and the surplus interest of the personalty ; and that, upon the failure 
or determination of J M T's life-interest, G M T was entitled as heir-at- 
Jaw to the real and personal property. The proviso fer cesser was not among 
the provisions of the will which were declared void. J M T was one of the 
trustees under the will. After the testator’s death the business of the estate 
continued, as theretofore, to be carried on in a portion of the baithakhana 
house: and J M T, who had a family dwelling-house of his own, used, up to 
November 1869, to attend at the baithakhana,daily for the transaction of 
business, In November 1869 J af T quarrelled with his qp-trustees, and 
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ceased to go to the baithakhana. In April 1870 he demanded from the other 


trustees that possession of the baithakhana should be given to hint, and upon Gaxxenpro 


their insisting on the right to occupy the portion of the batthakhana used for 
the purpose of the estate business, sued them for possession. In July 1870 a 


1878 


Moron 
Tagore 
v. 

AJAH 


decree for possession was made in his favor :. the trustets appealed, and Jurraxpro 


ultimately, in July, 1871, the Appelate Court made a declaration that it 


Mou 
Tacors 


was consistent with the trusts of the will that J M T should enter into BAHADOOR, 


possession ; and the trustees, were ordered to deliver to him possession of 
the baithakhana, except the portion of the ground-floor occupied for the business’ 
of the estate. After obtaining this decree, J M T found that the batthakhana 
was in a very bad atate of repair, and called upon the trustees to have proper 
repairs executed. On their refusal to do so, except under direction of the 
Court, J M T, in December 1871, brought a suit to compel them to effect 
necessary repairs: the trustees contested the suit, but in March 1872 a decree 
was passed directing them to make the repairs. Subsequently repairs were 
begun which were completed in October 1872. 

In a mit by GMT alleging that J M T had committed a breach of 
one or more of the conditions contained in the proviso for cesser, by not 
residing in the baithakhana house and by neglecting to keep it in repair, and 
had thereby incurred a forfeiture of which the plaintiff was entitled to take 
advantage : f 

Held that the clause containing the provisions for cesser and shifting of 
the estate was intended to come into operation as a whole, and not piecemeal, 
and, therefore, that until J M T came into full beneficial enjoyment of the 
life-estate given him by the will, or at all events until he became entitled 
to the surplus rents, the time bad not arrived when that clause was intended 
to apply. 

Heid further that, assuming that such time had arrived, the action of the 
plaintiff in contesting the right of J M T, under the will, to occupy the 
baithakhana house and premises, debarred him from claiming that effect 
should be given to the clause of forfeiture for non-residence. Even apart from 
any action by the plaintiff, the conduct of the trustees in disputing the right 
of J M T to possession of a portion of the baithakhana house, and refasing to 
repnir, would suspend the operation of the forfeiture clause until October 1872, 
inasmuch as it prevented him until that time from obtaining such a possession 
as was contemplated by the forfeiture clause. ‘The forfeiture clause was not 
brought into operation by the judgment and order of the Judicial Committee 
of 9th August 1872. 

Held on the evidence that J M T had complied with the conditions as to 
residence. 


Prosono CooMar Tagorz, a Hindu, died on the 30th August 
1868, having made a will in the English language, whereby, 
after declaring that he had already made such provision for his 
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gon Ganendro Mohun Tagore (the plaintiff, who Rad become a 
Christian’ in his father’s lifetime) as he, the testator, considered 
sufficient, and that Ganendro Mohun Tagore would take nothing 
whatever under the will, he gave all his property to Romanath 
Tagore, and the defendants Rajah Juttendro Mohun Tagore, 
Woopendro Mohun Tagore, and Doorga Persaud Mookerjee, 


upon trust, as to the personalty, to pay his funeral expenses, debts, 


and certain annuities, and such legacies as were not postponed 
by the will, and to pay the surplus unexpended of the interest 
and annual proceeds to the person or persons for the time being 
entitled under the will to the beneficial enjoyment of the 
testator’s real estate, and after the annuities and legacies had 
fallen in and been satisfied, to stand possessed of the trust 
moneys in trust absolutely for such last-mentioned person or per- 
sons; and as to the realty, or immoveable property in the nature of 
realty, upon trust until the debts and legacies had been paid, and 
the annuities had fallen in, to receive the rents, and to apply 
the same, in the first instance, in aid of the income of the 
personalty in payment of debts, legacies, and annuities, and to pay 
the residue to the person or persons entitled under the will to the 
beneficial enjoyment of the real estate, for the absolute use of 
such person or persons-respectively ; and the will desired the 
trustees to hold the real estate for the use of such last-mentioned 
person or persons; and that, after payment of expenses of manage- 
ment, the person or persons for the time being entitled to the 
beneficial enjoyment of the real estate should receive Rs. 2,600 
a month, and that the annuities and legacies should be paid 
gradually out of the balance with interest at 5 per cent. And 
the trustees wére directed:— >» 


“ So soon as all the legacies and annuities have fallen in and been fully 
satisfied, to convey ihe said real estate and premises unto and to the 
use of the person who shall, under the limitations and directions herein 
contained, be entitled to the beneficial interest therein, with and subject 
to such and the like limitations, provisions, and directions as are 
hereinafter contained and expressed of and concerning the said real 
estate, so far as the then condition of circumstances will permit, and 
so far (but so far only) as such limitations er directions can be 
introduced into any deed of conveyance or KA a without 
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infringing upon or violating any law against perpetuities which may 1878 
then be in force and apply to the said real estate, oy the conveyance or Gawanoao S 
settlement of it as last aforesaid (if any such there shall be).” TAGORE 
The testator devised his real property as follows :— Rae 
"rf give and devise (subject always to the devise to the said Roma- ` Mengs 


TAGORE 


nath Tagore, Juttendro Mohun Tagore, Woopendro Mchun Tagore, BAHADOOR, 
and Doorga Persaud Mookerjee) all the real property of what particular 
tenure, nature, or kind soever, and also library, horses, carriages, farm- 
yard, furniture of the datthakhana, jewels, gold and silver plates, Soa 
which I shall at the time of my death be possessed of or entitled to, 
to and for the following uses and subject to the following provisions 
and declarations, that is to say:—Unto and to the use of the said 
Jattendro Mohan Tagore for and during the term of his natural life.” 

Then, after certain limitations over, and provisions with 
reference thereto, came the following proviso :— ; 


“Provided always, and I hereby declare that, if any devisee or tenant- 
for-life, or entail, or otherwise, or any person entitled to take as heir 
by descent, or adoption, or otherwise, or in any manner under the 
limitations hereinbefore contained, shall permit or suffer the said 
property so devised and limited as aforesaid, or any portion thereof, to 
be sold for arrears of Government revenue, or shall, after attaining his 
majority, cease to keep up in a due state of repair, and to use as his 
residence in Calcutta, the said batthakhana house and premises where 
I now reside, and make use of and enjoy my library, horses, carriages, 
farmyard, furniture in the said house, and jewels, gold and silver plates, 
So, in my use or possesssion, then, and immediately thereupon, the 
devise and limitations in this my will contained and declared shall 
wholly cease and determine as to him, and the person next in succession 
to him under the limitations aforesaid shall at once sugceed, as if the 
said person so permitting or suffering the said property, or any portion 
thereof, to be sold for arrears of Government revenue, or 80 ceasing 
to keep up in a due state of repair and to use as his residence my said 
batthakhana house, had then died.” 

The testator appointed the above named trustees executors 
of his will. It was, however, proved only by the defendants 
Juttendro Mohun Tagore, Woopendro Mohun Tagore, and 
Doorga Persaud Mookerjee. Romanath Tagore neither proved 
it, nor intermeddled with the estate. 

On the December 1868, the present plaintiff, as the 
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testator’s heir-at-law, sued to have it declared that the provisions 


 Boege of the will, so far as it sought to create the life-estate and estates 


in remainder, were void. The original decree passed by Phear, 
J., in that suit was varied on appeal by Peacock, C.J., and 
Norman, J. (1), and crogs-appeals having been preferred 
from the last-mentioned decree to Her Majesty in Council, 
the Judicial Committee, on the 9th August 1871, declared, 
amongst other things (2), that Juttendro Mohun Tagore 
was beneficially entitled to a life-interest under the will in 
the real or immovedble property, and also in the personal 
or moveable property vested in the trustees, subject to the 
payments by the will directed to be made, and to the provi- 
sions of the will not thereby declared to be void, and also 
until the legacies and annuities fell in and were satisfied, to 
receive Rs, 2,500 a month out of the net rents, and also the surplus 
rents of the realty, and the surplus of the interest and annual 
profits of the personalty remaining unexpended after the 
payments by the will directed to be made thereout, and also 
that, subject to the trusts for payment of legacies and annuities, 
Juttendro Mohun Tagore was beneficially entitled for his life to 
use and enjoy the library, carriages, horses, farmyard, furniture, 
jewels, gold and rilver plate, and other articles belonging to the 
testator, except the jewels, household furniture, and other articles 
which, at the time of the testator’s death, was or were in the 
personal use of any member of the testator’s family, which by 
the: will were not to be got in or sold by the trustees and 
executors; and that the limitations over after the life-interest of 
Juttendro Mohun Tagore had failed and were void; and that, 
upon the failtire or determination of such life-interest, the 
‘plaintiff Ganendro Mohun Tagore, subject to the provisions in 
the will not thereby declared to be void,. was entitled as heir- 
at-law of the testator to the real and pergonal estate, in respect 
of the receipt and enjoyment of which the life-interest of 
Juttendro Mohun Tagore was declared, and that upon the 
expiration of such life-interest and subject to any trust not 
thereby declared to be void, the beneficial interest in the real 


(1) See the report in 4 B. L. R, (2) See the report in 9 B. L. Rọ 
O. C., 108, f 377. d = 
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in the house, jewels, and gold and silver plate in the will referred 
to ; that he had removed the residue of the gold and silver articles 
to his family dwelling-house, and that he had, also in conjunction 
with his co-trustees, sold the horses and carriages in the will re- 
ferred to. In his written statement the plaintiff stated that, about 
the close of the year 1869, the defendant Rajah Juttendro Mohun 
Tagore altogether ceased to go to the baithakhana house in any 
capacity whatever. The plaint proceeded to allege that, on the 
plaintiff giving notice to the defendant Rajah Juttendro Mohun 
Tagore of his intention to bring the present suit, the latter, on 
the 14th October 1872, “made an evasive show of entry and 
residence in the said-baithakhana house.” The plaint prayed that 
it might be declared that, under the terms of Prosono Coomar 
Tagore’s will, the interest of the defendant Rajah Juttendro 
Mohun Tagore in all the testator’s estate ceased on or about the 
16th January 1869, and that from that date the plaintiff was 
entitled, subject to the legacies and annuities referred to in 
the order of the Judicial Committee, to the whole of the 
testator’s estate; that, subject as aforesaid, the absolute posses- 
sion of the whole estate might be decreed to the plaintiff as 
heir-at-law, or at least that the absolute interest in the library, 
horses, &c., or in fhe proceeds thereof, had vested in the 
plaintiff ds the person next in succession. The plaint also 
prayed for an account, for a receiver, and for an injunction 
restraining the defendants from receiving or collecting any of - 
the rents or profits of -the estate, or from parting with any of 
the personal property. The defendant Rajah Juttendro Mohun 
Tagore in his written statement submitted that the plaint dis- 
closed no tauge of action; that.the proviso for forfeiture was 
vague, invalid, incapable of being carried into effect, and incon- 
sistent with, and repugnant to, the ordinary incidents of the 
estates to which it was attempted to be annexed; that the will 
contained no condition or limitation over which expressly or 
impliedly would divest the defendant of the estate vested in him 
and vest the same in the plaintiff; that the plaintiff’s construc- 
tion of the will, the limitations after the determination of the 
defendant’s life-estate having been declared to be void, would 
operate by way of an implied devise over in fayor 1 the plain- 
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tiff as heir-at-law, so as to defeat the express direction of the 
testator that the plaintiff should take nothing whatever under 
the will; and that the proviso could in no case operate before 
the time appointed for the conveyance of the property, or before 
all the legacies and annuities should have been paid, or while 
the estate remained vested in the trustees. He alleged that 
the legacies and annuities had not been wholly paid off, and 
that the estate had not been conveyed to him, but was 
still vested in the trustees; that the datthakhana house was 
not built in such a manner as to allow a Hindu gentleman 
to use it as a family residence, and that the testator himself 
never used it as such; that the word daithakhana, as applied to 
a house, meant a house for the reception of, and entertain- 
ments to, male visitors, and for the transaction of busi- 
ness; that the testator until he became a widower took his 
family meals and passed his nights in his ancestral family 
dwelling-house, and never introduced any of his female relatives 
into the baithakhana house; and that he must have intended the 
defendant to use it in the same way as he himself had done 
before he became a widower; that, in fact, the house could not 
be made suitable for the residence of Hindu ladies without 
great expense, and such extensive alterations and -additions as 
would entirely change its character and make it unsuitable for 
a baithakhana, and that without such alterations and additions the 
defendant’s female relatives could not, without doing violence to 
the customs and usages obtaining in respectable classes of 
Hindu society in Bengal, live in the dbaithakhana house, as the 
testator well knew; that the defendant, who, ag the testator 
knew, was a married man living with his family, had used the 
baithakhana as his residence for the like purposes for which the 
testator had used it before he became a widower, and had till the 
end of 1869, when the differences between hän and his co-trustees 
began, gone to the datthakhana daily and had transacted business 
and received his friends and other persons there; that his residence 
in the upper floors having become unsafe in consequence of the 
non-repair of the premises, he had been compelled to bring the 
suit for repairs already mentioned; that after the decree in that 
suit, owing tf the trustees’ delay, he had himself begun the repairs 
2 
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1878 ` jn June 1872; that they were completed in November of that 
Kier year, and that from the middle of October, so soon as the house 
Tacors had been made fit for use, he had gone into ogcupation with the 
Rasan Bond fide intention of using it as intended by the testator; that 
ae ` he had, according to the provisions-of the will, selected for his 
rear own use and retained and used the best and most useful portion 
of the testator’s jewellery and gold and silver plate, and had, 
according to the ‘direction of the will, permitted the executors 

to sell the remainder, the sale proceeds of which had been placed 

to the credit of the estate; that he had only removed the 
furniture, Zoe, of the daithakhana during the repairs, and had 

__. taken it back to the baithakhana on the completion of the repairs; 
a that he had sold such of the furniture as had become old or 
b broken, and replaced it by new furniture bought at his own 
exp nse} that the executors had sold such of the earriages and ~ 

+ hone a had become unfit for use, and had credited the sale 
proceed to the testator’s estate; that he had retained and used ` 

GA : © Tone chrriage and æ pair of horses, and that he had purchased a 
Gë neg ée carriage and a pair of horses which, together with other 
4 Dh elonging to him, were kept in the stables attached to 

g the. hithakhana. 

_.The trustees filed a written statement in which, whilst admit- 
ting the sales complained of, they stated that the proceeds 
had been credited to the testator’s estate, and submitted that - 
they had been guilty of no breach of trust. 


Mr. Wood, Mr. Evans,-and Mr. Macrae for the plaintiff. 


The Advocate-General, offg. (Mr. Paul), Mr. Kennedy, Mr. 
Woodroffe, and Mr. Bonnerjee for Rajah Juttendro Mohun Tagore. 
Mr. Ingram, Mr. Branson, and Mr.- Phillips for the trustees. 
Mr, Wood.—The trustees took only a chattel interest, and 
subject to that interest the tenant-for-life has the freehold— 
Carter v. Barnadiston (1), Sir Andrew Corbeťs case (2), 
Guavarra’s case mentioned in Manning’s case (3), Cordals 
case (4), Goodtitle e, Whitby (5), Haddelsey v. Adams (6), King v. 


(1) 1 P. Wms., 609. (4) 1 Cro. Eliz., 316. 
(3) 4 Co, 81. (5) 1 Burr., 228. 
(8) 8 Oo., 94, at p. 96, (6) 22 Beav., 266. \ 


°. 


il 





sa Doe d. Player v. Nicholls £3). 1878 
It was Se to have an express condition to cémpél the Caren ORO 
tenant-for-life to repair, 2 Co. Inst., p. 299. The condition Teo 
bound him to repair— Hibbert v. Cooke (4), Powys v. Blagrave (5); Raga 
Gregg e, Coates (6), Dent v. Dent (7), and Dunne e. Dunne (8). Sone 
The proviso is perfectly clear, and is not void for repugnancy. een 


It is valid according to Hindu law. Macnaghten’s Considera- 


` tions, pp. 356 and 376, referring to the wills of Rajah Nobkissen 


and Rasbeharry Surmono, Soorjeemoney Dossee v. Denobundoo 
Mullick (9), 2 Colebrooke’s Digest, Bk. ii, ch. iv, v. 62; 
2 Macnaghten’s Hindu Law, Cases xv, xxi, xxix, xl, and xlvii, 
at pp. 223, 230, 237, 247, and 255, the Vyavashta in the note 
to Ram Narayun Dutt v. Mussamut Sut Bunsee (10), Vivada 
Chintamani, p. 83, Madubchunder Banerjea v. Bamasoon- 
dree Debea (11), and Sonatun Bysack v: Sreemutity Juggut- 
soondree Dossee (12), Vyavashta Darpana, 2nd ed., p. 606; 
Chattar Lal Sing v. Shewukram (13), and the judgment of 
Peacock, C.J., in Tagore, v. Tagore (14). By English law, 
a condition must be construed according to-the intention of 
the testator. A proviso for cesser, whether it be treated as 
a condition or limitation,. can determine a life-estate, Rolle’s 
Abr. Condition E. 6, and in the same words, 5 Viner’s Abr, 
Condition E. 6; Wellock v. Hammond (15), Rochford e, Hack- 
man (16), and -Haswell v. Haswell (17). The onus of prov- 
ing the impossibility of performance is on the defendant Rajah. 
If the condition was broken there is a resulting trust to the 
plaintiff as heir-at-law, Lewin on Trusts, pp. 115—119. Equity 
will not relieve the defendant from the effect of his omission 
to repair—Hillier v, Parkinson (18). Uncertainty as to his posi- 


(1) 1 Ves. & B., 260, at p. 272. (11) 8. D. A., 1853, 102. 
(2) 3 B. & Ad., 839. (12) 8 Moore's L A. 66, at p. 89. 

(3) 1 B. & C., 336. (18) 5 B. L. R., 128. 

(4) 1 Sim. & St., 552. (14) 4 pb Rọ, O. CG, 108, at 

(5) 1 Kay, 495. p. 192, 

(6) 23 Beav., 33. (1) Cro. Eliz., 204. j 
"71 30 Beav., 863. : (16) 9 Hare, 475, at pp. 480, 481, 

(8) 8 Sm. & Gif, 22, (17) 28 Beav., 26. 


(9) 6 Moore’s I. A., 526, at p. 550. (18) 9 L. J. Oh., O. S., 156. 


* (10) 3 Bel. Ep. 877, at p. 380. S 
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tion is no excuse—Job v. Banister (1). Apparently the only 
excuse admitted by Hindu law for the non-performance of an act 
agreed to be performed, is where performance has been prevented 
by the act of God or the king; see the texts on the return of 
deposits, 2 Colebrooke’s Digest, Bk. ii, ch.i; and Macnaghten’s 
Considerations, 389, 390, 395. An estate taken on condition is’ 
taken on agreement to perform the condition, 21 Hen. VII, p. 12, 
Lord Ewre v. Strickland (2), and Attorney-General v. Christs 
Hospital in 1790 (3), and again in 1831 (4), which shows further 
that the condition must be performed even though performance 
entail loss on the grantee; see also Gregg v. Coates (5), and 
Chauncy v. Graydon (6). If part only of a condition be or 
become impossible, the other part must be performed—Davis v. 
Cary (7). The case of Lancashire v. Killingworth (8), 
Eaton v. Laughter (9), and More v. Morecomb (10) appear to be 
opposed to this view, but see Com. Dig. Condition D. 1. The 
obligor’s negligence is no excuse, Com. Dig. Condition L. 6. 
As to residence,see Cooper v, Edgar (11), Butler v. Goodale (12), 
and Walcot v. Botfield (13). The defendant Rajah neither visited 
nor kept an establishment at the batthakhana house— Wilkinson v. 
Allot (14), Canning v. Newman (15), Co. Litt. 42a, The 
King v. The Inhabitants of Eatington (16), Macdougall v., 
Paterson (17), Lambe v. Smythe (18), Massey v. Burton (19), 
Kerr v. Haynes (20), The King v. Sargent (21), The King v. 
The Duke of Richmond (22), Doe d. Shaw v. Steward (23), 
The King v. The Inhabitants of Aberystwith (24), The 
King e, Mitchell (25), Whithorn e, Thomas (26), Fillingham v. 


* (1) 26 L. J. OR, 125, , (14) Cowp,, 429, 
(2) Oro, Jac., 240. (15) 2 Brownl., 54. 
(3) 8 Br. Oh. Oa., 165. (16) 4 T. B., 177. 
(4) Tamlyn, 393, (17) 21 E 27, 
(5) 23 Beav., 33. (18) 15 M. & W., 433. 
(6) 2 Atk., 616. (19) 27 L. J. Ex., 101. 
(7) 15 A. & E., 418. (20) 29 L. J., Q. B., 70. 
(8) 12 Mod., 529. l (21) 5 T. R., 466. 
(9) Cro. Eliz., 398. (22) 6 T. B., 560. 
(10) Id., 864, (23) 1 A..& E., 300. 
(11) Winch, 116. (24) 10 East, 854, 
(12) 6 Co., 21. (25) Td., 511, 


(18) 1 Kay, 534. (26) 7 M. & Gr, 1. \ 
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Bromley-(1), Dunne v. Dunne (2), Wilkinson v. Wilkinson (8), 
and Wynne v. Fletcher (4). The action of the trustees creates 
no disability, Fraunces’ case (5), Com. Dig. Condition M. 5; 
and Rolle’s Abr. Condition N. As to the meaning of the 
term “ cease,” see Doe d. Duke of Norfolk v. Hawke (6). 


Mr. Evans on the same side (7).—The clear intention of 
the testator was that the baithakhana house should be tenanted 
from time to time by the person beneficially interested, and 
the will itself shows that the testator contemplated a cesser 
while the estate was in the trustees. In the possessory suit, 
and again in the suit for repairs, the defendant Rajah 
asserted that his ‘estate was defeasible in case of non-residence, 
which is inconsistent with his present contention that the 
house is unsuited for his residence: and in the possessory suit 
it was declared that it was not inconsistent with the trusts 
of the will that he should enter into possession of the whole 
house. In Sidney v. Wilmer (8), the trustees were empowered 
to enter and let the mansion-house. [PonrTirex, J.—Here 
the trustees have a general power of leasing. The proviso for 
the assumption of the name dnd arms of the testator in that 
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case is analogous to the proviso for residence here. Hang , 


regard to Davies v. Lowndes (9), can you contend that the 
defendant Juttendro was bound to reside while the administra- 
tion suit was pending, and it was uncertain whether he took 
anything under the will?] In that case no time was limited 
within which Lowndes was to assume the name of Selby: here 
the testator evidently intended the tenant-for-life to commence 
to reside as soon as he took a beneficial interest. As to when 


(1) 1 T. & Russ., 530. on either side according to the old 
(2) 3 Sim. & Gif, 22; 8.0. on appeal, practice on the equity side of the 8u- 
7 De M. & G. 207. preme Court, Macpherson, J., stated 
(8) L. R., 12 Eq., 604. that the Court would hear a second 
(4) 24 Beav., 430. : Counsel on either side to sum up the 
(6) 8 Co., 92. evidence. Mr. Evans accordingly now 
(6) 2 East., 481. addressed the Court, evidence for the 


(7) The Advocate-General having plaintiff having been taken. 
applied that the evidence might first (8) 4 De G. J. & R., 84, 
be taken, and fr two Counsels heard (9) 1 Bing. N. O., 697. 
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the condition should be performed, see 2 Swinb. on Wills, 
p. 533. ‘It is sufficient for the plaintiff to show that the condition 
has not been complied with; the Court ought not to go further 
and to enquire whether on defeasance the whole intention of the 
testator can or cannot be carried out; see Egerton v. Earl 
Brownlow (1). The Hindu Iaw, like the Roman—as to which 
see the Corpus Juris Civilis, Fendorum, Lib. ii, Tit. 76— 
only deals with the simplest kinds of conditions; and in con- 
struing such conditions, elementary principles must be applied. 
As to the nature of conditional limitations, and who can take 
advantage of them, see 2 Swinb. on Wills, p. 495; 1 J: afman on 
Wills, pp. 823 to 825, citing Jackson v: Noble (2), and Doe d Blom- 
Jield e, Fyre(3). [Ponrirex,J.—In Rochford v. Hackman (4), 
the principle is stated that the Court must look at the intention 
of the testator, and that if the limitation over does not meet the 
event which has ocourred, the testator must have intended the 
prior estate to continue. 1 The cases there cited by Turner, V.C., 
show his meaning to have been that, in order to see whether the 
event has occurred, the limitation over must be looked at. If 
"bie proviso for ceeser be viewed as a condition, the plaintiff is 
entitled to enforce it; ; if it be viewed as a conditional limitation, 
he is entitled to take advantage of the limitation over since 
that expressed by the testator is illegal. _ 


The Advocate-General for Rajah Juttendro Mohun Tagore.— 
(i) The forfeiture clause cannot take effect until the estate has 
vested by conveyance from the trustees, or at least by the 
receipt of the surplus rents. (ii.) Having regard to the testator’s 
Knowledge of Juttendro’s position and the nature of a baitha- 
khana house, the testator could not have intended such a 
residence as is contended for by the plaintiff. (ii) The proviso 
ig indefinite and ambiguous. (iv.) Even if not so, the estate is, 
absolute, and cannot be divested by a gift over which cahnot 
take effect. The testator’s intention cannot be split and effect 
be given to the forfeiture clause while the declaration that the 
piaintif shall take nothing under the will is wholly disregarded: 


(1) 4 H. L, Oa., 1, at p. (3) 50. B, ma  . 
tz) 2 Keen., 590. (4) 9 Hare, 470, $ 
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under the order of the Privy Council, the plaintiff does not 
take under, but against, the will. In other portions of this will, 
the testator uses the expression “ person’ beneficially entitled,” 
whereas in the forfeiture clause the person subjeot thereto is 
described as the “ devisee or tenant-for-life,” Zo, which shows 
that the clause was not intended to take effect until the trustees 
had conveyed the estate free from all legacies to the tenant-for- 
life. The clause has already received judicial construction in 
the suit for possession: that judgment binds the plaintiff. There 
js no difference between this case and Sidney v. Wilmer (1), as 
the trustees have full power to let the house. Non-repair by 
the trustees during the time the estate remains in their hands 
would not work a forfeiture as against the defendant, why 
then should non-residence? The conditions cannot be taken 
distributively since the words are “ shall cease to keep up in a 
due state of repair and to use as his residence,” not “ or to use.” 
The defendant Juttendro is not yet in the position of tenant-for- 
life; ‘the Privy Council declare that he takes a life-interest, not 
a life-estate: he may never get a life-estate in the strict 
sense of the term: the cases, therefore, as to a tenant-for-life 
being bound to répair, do not apply. At common law a tenant- 
for-life was not liable for waste, 2 Co. Inst., p 299; 2 Wm. 
Saund., p. 252. The clause was inserted to provide for the time 
when the estate had been conveyed by the trustees. Gregg v. 
Coates (2) and Dent v. Dent (3) do not apply. : 
The meaning of the word “residence,” as used by the testator, 
must be gathered from surrounding circumstances— The Attorney- 
General v. Drummond (4), Fonnereau v. Poyntz (5), and Lytton v, 
Lytton (6). As to the effect of tht house not being fit for the resi- 
dence of Hindu ladies, see Wilkinson v. Wilkinson (7). After 
commenting on the evidence as showing the nature of the resi- 
dence required by the testator, the learned Counsel contended 
that the conditions in the forfeiture clause being conjunctive, and 


(1) 4DeG. J. & 8, 84. | (5) 1 Br. Ch. Ca., 472, 
(2) 23 Beav., 33. (6) 4 Br, Ch. Ca, 441. 
(3) 80 Beav., 363. (7) L. R. 12, Eq, 604, 


(4) 1 Dra. ; 353. 
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not disjunctive, there must be a breach of all to work a forfeiture 
— Graves v. Bainbrigge (1). Conditions for forfeiture must be 
strictly construed—Jones v. Suffolk (2). Clavering v. Ellison (3), 
affirmed in Dom. Proc. (4), Schnell v. Tyrrell (6), and Camp- 
bell v. Brownrigg (6). An absolute interest cannot be destroy- 
ed by a gift over unless the gift over can itself take effect, 
Green v. Harvey (7), Ring v. Hardwick (8), Ridgway v. Wood- 
house (9), and Doe d. Blomfield v. Eyre (10) ought not to 
be followed. [Pontirex, J.—In Robinson v. Wood (11), 
Kindersley, V.C., followed it very reluctantly; it was ap- 
proved of by Lord St. Leonards in the last edition but one of 
his work on Powers, but in the last edition several cases are 
noticed which decided the other way, Sugden on Powers, 
p. 512.] There are no peculiar rules of construction applicable 
to Hindu wills—Rewun Persad v. Mussamut Radha Beeby (12) 


_ and Sreemutiy Soorjeemoney Dossee v. Denobundoo Mullick (13). 


As to the distinction between a condition and a conditional 
limitation, see Watkins on Conveyancing, 8th ed., p. 233. 
This proviso must be regarded as a conditional limitation, but 
the object of a conditional limitation is to crgate a new estate 
on breach of the condition, and if the new estate cannot be 
created, the condition does not take effect. 

No case has been cited to show that the Hindu law admits of 
conditions subsequent: the nearest approach to one is that 
mentioned in the Vyavashta in the note to Ramnarayan Dutt v. 
Mussamut Sut Bunsee (14). The cases are summed up inthe 
Vyavashta -Darpana, 2nd ed., p. 601. The notion of Hindu 
jaw is that the gift does not enure till all the conditions have 
been fulfilled, not that the gift is divested on failure to perform the 
conditions annexed to it; see Stokes’ Hindu Law Books, pp. 133 
and 188, A term which never existed could not possibly cease, 


(1) 1Ves., 562. (8) 2 Beav., 352. 

(2) 1 Br. Ch, Ca., 528, (9) 7 Beav., 487, ~ 

(8) 3 Drew., 451. (10) 5 C. B., 718. 

(4) 7H. L. Ca. 707. (11) 4 Jun, N. S., 625. f 
(5) 7 Sim., 86. A (12) 4 Moore's I. A., 187, at p. 173, 
(6) 1 Phill, 301. (18) 6 Moore's I. A., 526, see p. 550. 


(7) 1 Hare, 428, (14) 8 Sel. Rep., 380, t 
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per Parke, B.,in Quiche v. Leach(1). Doed. Duke of Norfolkv. 
Hawke (2) makes for the defendant. The suit for possession 
showed an animus revertendi. In Dunne v. Dunne (3) there was 
a refusal to reside. Wynne v. Fletcher (4) was not argued, and 
no reasons are given for the judgment. The term “ residence” is 
ambiguous—Attenborough v. Thompson (5), Maclaren v. Stain- 
ton (6), Walcot v. Botfield (1), and Fillingham v. Bromley (8). 
“ An indefinite or general expression is universal, unless there is 
something in the context to the contrary,” per Willes, J., in 
Whitechurch v. East London Railway Co. (9): applying that 
rule the defendant has not been shown to come within ‘the 
operation of the forfeiture clause. Assuming, however, that 
non-residence has been proved, the action of the trustees was a 
lawful and sufficient excuse for it. The time when the residence 
was to commence is not limited, as to which see Davies v, 
Lowndes (10). 


Mr. Kennedy, on the same side.—The breach of condition is 
wrongly alleged: the word used by the testator was “ cease,” 
whereas the breach alleged is “neglect,” which is far wider. In 
addition to the cases mentioned by the Advocate-General, the 
learned Counsel cited The Attorney-General v. Dakin (11), as to 
the meaning of “ cease;” W. v. B. (12),.as to the necessity of 

` construing the condition strictly; Kampf v. Jones (13), Carver v. 
Bowles (14), and Lassence v. “Tierney (15), for the proposition that 
an absolute gift cannot be taken away by a gift over where the 
gift over cannot take effect, and the Vyavashta Darpana, p. 637, for 
an instance of an apparently conditional gift, a narrow considera- 
tion of which, however, showed that the gift was not complete. 
[Pontrrex, J.—If there has been a forfeiture, the next person 


(1) 18 M. & W., 218, at p. 228, (9) L. R., 7 Ex., 424, at p. 436. 
(2) 2 East., 481. (10) 1 Bing. N. C. 597. 

(8) 3 Sm. & Gif, 22. (11) L. R„ 4 H. L., 338. 

(4) 24 Beav., 430. ` (12) 11 Beav., 621. 

(5) 2 H. SN. 559. , (13) 2 Keen., 756. 

(6) 27 L. J. Ch., 442. (14) 2 Russ. & M., 301. 

(7) 1 Kay, 684. (15) 1 Mac. & Q, 551. 


(8) 1 T. & Russ., 680, 
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in succession who was in existence at the testator’s death, and not 
the heir-at-law, would take. The Privy Council only declared the 
limitation over after the life-estate void as being too remote, but 
the forfeiture must occur in the defendant’s lifetime. There is 
a springing use: the trusts of the will are executory, and there 


, is a direction to convey on a certain event. The conveyancer 


knowing the decision of the Privy Council, would omit the void 
limitations, so that the forfeiture would not necessarily accrue to 
the benefit of the heir-at-law.] The attention of the Privy Council 
was wholly directed to the determination of the life-interest 
by the death of the tenant-for-life; the effect of a forfeiture 
during his lifetime was not considered. Where several contin- 
gencies are embodied in one clause, the Court may sever them— 
Evers v. Challis (1). Suppose this were the last of a chain of limit- 
ations, the conveyancer could not insert the limitation over, as 
there is no person who could take under it. Zhe Attorney- 
General v. Christs Hospital (2) was a case of quast-contract 
rather than of condition. Stone v. Parker (3), though apparently 
in conflict with Maclaren v. Stainton (4), really leaves that 
case untouched. The plaintiff has set up an affirmative case 
which he has failed to prove; his suit should, therefore, be 
dismissed. 


Mr. Wood in reply.—The defendant Juttendro was discharged 
from the trusteeship on his own application,and thereby prevented 
himself from checking the payment of Government revenue; 
that alone might entail a forfeiture if the revenue were not paid, 
5 Vin. Abr., pp. 247 and 262, Doe d. Davies v. Davies (5). 
Juttendro had an immediate estate by implication—Sidney v. 
Wilmer (8), Graves v, Bainbrigge (7), Cave v. Holford (8), Waine- 
wright v. Wainewright (9), and Philipps v. Chamberlaine (10). 
He sued for and obtained possession as tenant-for-life, and as 


(1) 7 E. L. Ca, 631. (8) 4DeG. J. & 8, 84. 

(2) 8 Br. Oh. Ca, 165; and (7) 1 Ves., 562. 
Tamlyn, 393. . (8) 3 Ves., 650. 

(3) 29 L. J. Ch., 874. ~ (9) Id., 558, i 

(4) 27 L. J. Ch., 442, ` (10) 4 Væ, 51. 


(5) 16 A. & E., 951. 
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such he is under an obligation toreside and to repair ; see Bostock v. 
Blakeney (1), Nairn v. Marjoribanks (2), In re Shingley (8), 
Colthirst v. Bejushin (4), and Southey v. Lord Somerville (6), 
as to repairs, and The King v. The Inhabitants of North 


Curry (6) as to the nature of the residence required. Evidence | 


of the testator’s intention as to the use of the baithakhana is 
inadmissible—Judd v. Pratt (7). Whatever the original mean- 
ing of the word baithakhana might have been, it is now used 
indefinitely, just as we use “abbey” in England. A conditional 
limitation is a liberal construction put on a condition in order 
to effectuate the testator’s intention, 2 Swinb. on Wills, p. 496 et 
seg., and the cases there cited, which show that, if the person who 
was intended to take advantage of the condition cannot do so 
by law, the heir shall come in; see further Joel v. Mills (8), 
Russel v, Buchanan (9), Doe d. Gill v. Pearson (10), Sherrard v. 
“Lord Harborough (11), and Morice v. The Bishop of Dur- 
ham (12), Equity protects the heir-at-law and will raise a trust 
in his favor where the limitation intended to defeat him cannot 
take effect—Henchman v. The Attorney-General (13). If the 
Court treat the forfeiture clause as a nullity, because the 
person meant by the testator to take after Juttendro upon breach 
of condition cannot take, it will give Juttendro a larger estate 
than the testator intended. Where effect cannot be given to the 
whole of thé testator’s intention, that intention must be carried 
out as far as possible—Thellusson v. Woodford(14), Pickering v. 
Lord Stamford (15), Rundale v. Eeley (16), and Ee parte 
The Earl of Ilchester (17). The words “ tenant-for-life” in the 
forfeiture ‘clause must be construed in the ordinary sense— Hol- 
loway v. Holloway (18). As to what are grounds of relief 


(1) 2 Br. Oh. Oa., 658. (10) 6 East., 173. 
(2) 3 Rus., 582. (11) 1 Amb., 165. 

(8) 3 Mac, & G., 221, (12) 9 Ves., 399. 

(4) Plow., 21. (13) 3 M. & K,, 485. 

(5) 13 Ves., 486. (14) 4 Ves., 227, at p. 825, 
(6) 4 B. & C., 953. (15) 3 Ves., 492. 

(7) 13 Ves., 168, at p. 174. (16) Carter, 170, S 
(8) 3 K. & J., 458. (17) 7 Ves., 348, at p. 369, 


(9) 2 Cr, & M., 561. (18) 5 Ves., 399, at p. 401, 
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from forfeiture, see Peachy.v. The Duke of Somerset (1), 
2 Jarm on Wills, p. 13, Lord Beanlien v. Lord Cardigan (2), and 
Andrew v. Trinity Hall (3). The pendency of litigation was 
no excuse for the defendant’s non-residence—Rosse v. Pye (4). 
As to wilful refusal to reside being necessary, see Gregory v. 
Wilson (5). 

` The learned Counsel distinguished the cases cited on behalf of 
the defendant Juttendro. 

Cur. adv. vult. 


The judgment of the Court was delivered by 


PONTIFEX, J.—This case, which has been argued at great 
length before us, depénds mainly upon the construction which 
ought to be placed upon portions of the will of the late Prosono 
Coomar Tagore, who died in the month of August 1868. The 
testator in the year 1827 separated in estate, food, and worship 
from his brothers. In October 1862 he executed his will; and 
he subsequently executed two codicils (neither of them material 
to the issue in this suit), the latter of which bears date the 
23rd of March in the year in which he died. It appears from 
the will and codicils that the testator left an only son, Ganendro ` 
Mohun Tagore, a grandson by his eldest daughter who had 
died, a second daughter who was a childless widow, anda third 
daughter who had children and grandchildren living at the 
testator’s decease. 

For his only son, the plaintiff in this case, the testator made 
no provision by his will; declaring therein that he had already 
made for his son such provision as he considered sufficient, and 
that the son should take nothing whatever under his will. 

The testator in his will stated the income of his property 
in October 1862, the date -of his will, to be upwards of 
Rs. 2,50,000, and to be steadily increasing, But he subse- 
quently withdrew from the operation of his will, and, as in the 
third codicil mentioned, otherwise settled part of his property. 


(1) 2 Wh. & Tu, 979. (4) Yelv., 207. 
(2) 2 Amb., 633. (5) 9 Hare, 683. 
(8) 9 Ve, 526. 
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It does not appear what was, at the testator’s death, the amount 
of the income of the property which passed by the will. | 

By the will, which was in English, the testator gave all his 
property whatsoever to four trustees, upon trust, as to the 
moveable property (in the will called personal estate), “ to collect 
and get in the same (except such jewels, household furniture, 
books, and libraries, carriages, horses, farmyard, and other 
articles as the person or persons for the time being beneficially 
interested in his real estate, or the income or surplus income 
arising therefrom, should wish to retain for his or their own 
use), and thereout to pay his funeral expenses and debts” and 
such legacies as were not by the will postponed in payment; 
and to invest the residue, and out of the annual proceeds of 
such investments, so far as the'same would extend, to pay the 
annuities and postponed legacies as they became payable; and 
to pay such surplus income as might from time to time exist 
to the person entitled to the beneficial enjoyment of the real 
property, or the surplus rents or profits thereof; with an 
ultimate trust, after all the legacies and annuities had been 
satisfied, for the person or persons entitled to the beneficial 
or absolute enjoyment of the.real property. And as to the 
immoveable property (in the will called real property), upon 
trust, until all the debts and legacies had been paid, and all the 
annuities had fallen in, to receive the rents, and thereout in the 
first instance to pay the unsatisfied legacies and annuities, and 
to pay the surplus rents to the person or persons for the time 
being to whom the real estate (subject to the devise to the trustees) 


was given by the will. And as a first charge on the net income , 


of the real property (after satisfying the expenses of establish- 
ments), the testator directed his trustees to pay Rs. 30,000 per 
annum to the person for the time being entitled to the beneficial 
enjoyment of the real property or the surplus income thereof. 
And the testator directed that the various annuities and post, 
poned legacies should, with interest, be gradually discharged out 
of the net rents, after payment of the Rs. 30,000 per annum. 
And it was not until ‘after all the annuities and legacies had 
fallen in and been satisfied that the testator directed his trustees 
to convey his real property to what would in English law 
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1878 ` be called the uses of the settlement subsequently by the will 
EEN directed to be made, and then only so far as the then condition 
Tacora of circumstances would permit, The testator next proceeds to 
Rasan give numerous annuities and legacies of large amount to his 
Kongs daughters and their children and grandchildren. Among other 
Banapoor, considerable legacies, there is a direction to accumulate in 
Government securities such a sum as would produce Rs, 12,000 
per annum as an endowment for the Tagore Law Professor- 
ship. 

Tt does not appear what was the total amount of the legacies 
given by the will and codicils, but it does appear in evidence 
that the legacies, not to speak of the annuities, have not yet 
been satisfied; and if was in fact admitted that there is at 

GE present no surplas income. 

After the bequest of the legacies and annuities, the will 
purports to devise (subject to the interest or estate previously 
given to the trustees) all the testator’s real property, “library, 
horses, carriages, farmyard, furniture of the baithakhana, jewels, 
gold and silver plate,” &c., to uses in strict settlement, under 
which males only should take, and their estates should be 
inalienable. Under these uses the first limitation was to the. 
defendant Juttendro Mohun Tagore for and during the term of 
his natural life. All the subsequent limitations have been 
declared by the order of Her Majesty in Council inoperative 
and void. 

At the end of the limitations of the real estate, the will 
contains the following proviso, on which the plaintiff has based 
-this suit:—{His Lordship read the proviso for cesser; see 
ante, p. 5.) 

The plaintiff in this case claims that the defendant Juttendro 
(whom in this judgment we shall call “ the defendant,” although 
the trustees are also defendants to the suit) has committed a 
breach of some or one of these conditions, and has thereby incur- 
red a forfeiture of which the plaintiff is entitled to take advan- 
tage. By the prayer in his plaint, the plaintiff claims that such 
forfeiture extends to the Rs. 30,000 per annum. Assuming that 
the plaintiff, as heir-at-law of the testator, is entitled to take 
advantage of any breach in the observance of the conditions, 
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it is necessary that we should state shortly the circumstances 
which have occurred since the death of the testator. 

The testator died in August 1868. On the 17th December 
1868 the plaintiff instituted a suit, and by his plaint submitted 
that the trusts and limitations in the will, except so far as they 
were for the payment of debts, legacies, and annuities, were 
wholly void and inoperative; and he prayed (inter alia) that it 
might be declared that the testator had no absolute power of 
disposition by will of his entire estate, particularly the ancestral 
estate, to the exclusion of the plaintiff, and that the plaintiff as 
heir-at-law was entitled to the same. On the Ist of April 1869, 
a decree was made dismissing this suit, but giving the plaintiff 
costs out of the estate. Against that decree the plaintiff appeal- 

. ed, and, on the lst of September 1869, the Appellate Court by 

its decree declared that, subject to the trusts for the payment 
of debts, legacies, and annuities, the plaintiff was absolutely 
entitled to the personalty or moveable property, and in effect 
that he was entitled, as the testator’s heir-at-law, after the 
death of the defendant, to the immoveable property. Against 
this decree the defendant and others claiming under the limita- 
tions in the will appealed to Her Majesty in Council. At 
first the plaintiff did not appeal against the decree of the Let 
of September 1869, but he subsequently obtained from the 
Judicial- Committee special leave to appeal, ‘and in his cross- 
appeal he claimed that the gift by the will of the life-estate 
to the defendant ought to be declared void and inoperative. 

The order of Her Majesty in Council is dated the 9th of 


August 1872; and it was thereby declared that the defendant , 


Juttendro was beneficially entitled to a life-interest under the 
will in the immoveable property, and also in the moveable 


property directed to be conveyed or converted into a fund- 


respectively subject to the payments in the will directed to be 
made, and to the provisions of the will not thereby declared 
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to be void; and also, until the legacies and annuities fall in and ` 


are satisfied, to receive Rs. 2,500 per month out of the net 
rents of the immoveablé property, and also the surplus rents of 
the same and the surplus interest of the moveable property; 
and that upon the failure or determination of the life-interest 
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1878 of the defendant, the plaintiff was entitled as heir-at-law to the 
SE roal and personal property. The order also contained a direc- 
Tagore tion that the whole of the costs of all parties as between attor- 
A, ney and client should be paid out of the estate; the effect of 
GE which order will be to postpone or affect in some degree the 

Banavoor, enjoyment of the life-interest given to the defendant. 

The plaintiff having thus, from December 1868 until August 
1872, persisted in asserting that the defendant was not entitled 
to a life-estate (and consequently not to residence in the baitha- 
khana house and premises), and that, in fact, all the provisions in 
the will, except for legacies and annuities, were void, on the 18th 
of November 1872 completely changed front, by instituting the 
present suit, and thereby insisting that the intentions of the 
testator as appearing in the will ought to be rigidly enforced, 
and that, under one of the provisions in the will, the defendant 
had forfeited that life-estate to which, by the order of Her 

` Majesty in Council, he had been declared entitled. 

The issue raised in this suit, and which we have to try, is in 
our opinion mainly a question of construction depending but 
very slightly upon evidence; but at the desire of the parties, 
and upon an intimation from them, expressed with much 

_ frankness, that, whatever may be our decision, the case will 
certainly be carried on appeal to England, we have interfered 
but little with the conduct of the case, though, in our ‘opinion,. 
most of the evidence was superfluous and unnecessary. We 
mast say however now, as we said more than once during the 
argument, that, for the construction of this will, the will of 
.a Hinda, the multitude of quotations from the Year Books, 
Abridgments, Digests, and Institutes, was SSES irrelevant, 
and beside the question. 

The questions which really arise in the suit may be classed 
under three heads :— 

lst.—Has the time arrived when the clause containing the 
provisions for cesser and shifting the estate was intended to 
apply ? 

2ndly.—If that time has arrived, does that clause now apply ? 
(1) having regard to the proceedings taken by the plaintiff; 
(2) having regard to the conduct and proceedings of the trus- 
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tees; (3) having regard to the judgment of the Judicial Com- 
mittee, and the order of Her Majesty in the original suit. 

3rdly.—1f the clause applies, what was the nature or quality 
of the residence intended by the testator; and has the defendant 
by his conduct committed a breach of the conditions so as to 
incur a forfeiture ? 

The first question is purely one of intention to be gathered 
in the four corners of the will, ànd to be decided as if the 
limitations in the will were all valid, and the person in remain- 
der next after the life-estate was suing for a declaration that the 
tenant-for-life had incurred a forfeiture, and that in consequence 
thereof the estate had shifted. 

The clause of cesser and shifting use contain three separate 
conditions :— 

(1). Permitting any part of the property to be sold’ for 
arrears of the Government revenue. 

(2). Ceasing to keep in repair. 

(3). Ceasing to use as a residence ;—the subsequent words 
“ requiring the use of the library,” &c., being in our opinion 
indications of the quality of residence, rather than separate 
conditions, 

” Now, although it may well be that these three conditions are 
so separable that a breach of any one of them might cause a 
forfeiture, they are not, in our opinion, so separable that we can 
consider that the testator intended them to come into operation, 
at different times; as for instance, that residence should be 
indispensable, although the conditions of discharging the Govern- 
ment revenue and the cost of repairs had not commenced to 


operate. On the contrary we think that the clause ‘vas intended” 


' to come into operation as a whole, and not piecemeal. 

Assuming this to be the case, we proceed to consider what 
is the nature of these conditions. Under the first and second 
of them the residence in the baithakhana would be saddled 
with liabilities of very serious importance, which the testator 
must have known would, for some years after his death, 
change what we must, presume he intended to be a benefit 
into a most oppressive, burden. We learn from the will that 


the Government revenue of only a portion of the estate was 
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Rs, 40,555-13-3 per annum (and the evidence shows that 
the total Government revenue was over Rs, 60,000 per 
annum); we know from the statement of the annual income of 
his property in the will, and from the very considerable amount 
of the annuities and legacies given by the will, that the first 
person beneficially interested under the limitations could expect 
for some years after the testator’s death to receive only 
Rs. 30,000 per annum under the will; and we know as a fact 
from the evidence that the defendant has not yet received more 
than Rs, 2,500 per mensem. We think that obviously it could 
not have been the testator’s intention that the person whom he 
describes in the gift of the Rs. 2,600 per mensem as the person 
entitled to the “ beneficial enjoyment” of the surplus rents of 
his real property, should be saddled with o liability to pay 
Re" 60,000 per annum, while receiving only Rs. 30,000 under 
the will, or at all events before becoming entitled to the surplus 
rents. ‘To hold a contrary opinion would be to impute to the 
testator a very cruel irony when he described the nature of such 
an interest as @ beneficial enjoyment. 

But it is said that for some time before, and at his death, the 
testator kept a sum of Rs. 60,000 in deposit always ready to be 
applied, if necessary, in discharge of the Government revenue, 
and it has been argued that the clause of forfeiture could 
not operate harshly while that sum remained (as it has been 
proved in evidence still to remain) in deposit. It is not 
pretended that the testator in any way excepted this sum 
from the general trusts of his will; and the obvious answer 
to such argument of course is that the Rs. 60,000 now in 


` deposit is-capital, and could not be applied, under the powers 


or trusts of the will, to payment of the Government revenue. ’ 
The person entitled to the Rs. 25,00 per mensem has no right 
whatever to resort to the Rs. 60,000, which might in fact, and in 
law, be withdrawn by the trustees at any moment and invested 
according to the express trusts of the will. 

Again, it appears from the evidence that no less a sum than 
Rs. 20,000 has been expended since the death of the testator 
in absolutely necessary repairs of the baithakhana. We think 
-it could not have been the intention of the testator to saddle 
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an annuitant of Rs. 30,000 per annum with ao large an outlay. 
Moreover the only’ words in the clause under consideration 
which can be applied to the defendant are the words “ devisee 
or tenant-for-life ;” these words are quite different from the 
description which the testator elsewhere applies to a person in 
the defendant’s present position, as for instance, where the 
jewels are excepted from the trust for sale, and where the 
Rs, 2,500 per mensem are directed to be paid; and we cannot 
think that the testator intended to include a person in the 
defendant’s present position under the terms “ devisee or tenant- 
for-life.” ' 

Upon the whole, therefore, we ave of opinion that the time has 
not yet arrived when the testator intended the forfeiture clause 
to operate; and, upon this ground alone, we should dismiss the 
plaintiff’s suit. But as it is intended to take the-case before 
a higher tribunal, we think it right to express our opinion on 
the other questions which have been argued before us. 

Assuming then, though contrary to our own clear opinion, 
that the time has arrived when the proviso for cesser would 
under ordinary circumstances take effect, the question arises, 
Has anything occurred to delay its operation in this particular 
case? 

We think that, for the whole period during which the present 
plaintif was, in his original suit, strenuously insisting against 
the defendant that, in effect, he was not entitled to occupy the 
baithakhana house and premises—for that period the plaintiff is 
debarred from claiming that effect should be given to the clause 
of forfeiture for non-residence. As against a remainder man, 
the suit of the plaintiff to declare the will inoperative might 
perhaps be not a sufficient excuse for not fulfilling the condi- 
tions imposed by ‘such will. But as from December 1868 
until August 1872 (the date of Her Majesty’s order), the 
plaintiff directly challenged the power of the testator to give, 
and the right of the defendant to occupy, thé batthakhana 
house and premises, we are of opinion that he at least is not 
now entitled to turn round and to claim, during the period that 
he disputed the will, the benefit of the condition as to residence, 
or to exact the penalty for its breach, if any. And we think. 
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1878 this period would extend to September last, when the order in 
SEN Council first arrived in Calcutta, Even apart from any action 
Tagors ` be the plaintiff, which in our opinion disentitles him from claim- 
r Bian ing the relief he now seeks, there are circumstances arising out 
-Monux of the conduct of the trustees which, we think, are.sufficient to 
Pont excuse non-residence by the defendant, and which would sus- 
pend the operation of the forfeiture clause until October 1872. 
It must be remembered that the defendant was originally one 
of the trustees. It must also be remembered that, during the 
testator’s life, the whole of his zemindari business was trans- 
acted at the batthakhana house, where what he called his 
Calcutta establishment was lodged. We are inclined to think, as- 
we shall state more at length subsequently, that the testator 
intended that the conduct of the zemindari business should be 
continued at the batthakhana after his decease. But, be this as 
it may, it was impossible to remove the establishment from the 
baithakhana until new premises were provided by the trustees 
for the purpose. During the testator’s life, the establishment 
occupied the whole of the ground-floor and godowns, and the 
testator’s manager, who was appointed a trustee by the will, 
occupied, for the purpose of conducting the estate business, 
one room in what in England would be called the first, but which 
in Calcutta and by the witnesses is called the second, floor. 
After the testator’s death, the business of the estate continued 
to be carried on in the same manner at the baithakhana by the 
, trustees, the defendant then being one of such trustees until 
November 1869; and until then the defendant attended there 
daily for the transaction of business. About that time a quarrel 
Beems to have occurred between the defendant and the other 
trustees. The defendant wished his own brother-in-law to be - 
appointed a trustee to supply a vacancy which had occurred. 
The other trustees seem at first to have entertained this 
proposition; but ultimately and rather suddenly, in November , 
_ 1869, after the necessary deeds had been engrossed and were 
ready for execution, they refused to concur, on the ground, as 
they now state; that, in the event of any difference arising 
among the trustees as to the management of the trust business, 
‘ the defendant, having under the will a casting vote, would be 


+ . 
e 


- VOL. XIL] HIGH COURT. 


able, with the assistance of his brother-in-law, to completely 
override their opinion. In consequence of this quarrel, the 
defendant ceased at the end of November 1869 to go to or 
transact business at the baithakhana: but the defendant, by 
a letter dated the 14th of April 1870, demanded from the other 
trustees that possession of the dbatthakhana house should be 
given to him.as entitled thereto under the will. The trustees, 
by a letter of the 22nd of April, insisted on their right to occupy 
the ground-floor and the one room on the first floor for the 
conduct of the estate business. In consequence of the assertion 
of such right, the defendant on the 6th of May 1870 instituted 
a suit against the other trustees for possession of the baithakhana 
house. This suit was resisted by the other trustees, but by a 
decree of the 15th of July 1870, it was declared that the 
defendant was entitled to possession. On the 19th of July 
1870, the defendant wrote to the other trustees offering to allow 
them to retain possession of the ground-floor for the purposes 
of the estate business, until he himself should require the use 
of that floor; but the other trustees insisting on an unqualified 
right to the ground-floor, and also to the room on the first floor, 
appealed against the decree of the 16th. of July; and, on the 
21st of November 1870, the Appeal Court directed the lower 
Court to try an issue “ whether it was consistent with the will 
that the defendant should be allowed to enter into possession.” 
That issue was decided in the affirmative by the lower Court 
on the lstof March 1871; and the Appeal Court on the 17th 
July 1871 made a declaration that it was consistent with the 
terms of the will that the defendant should enter into posses- 
sion; and it ordered the trustees to deliver to the defendant 
possession of the baithakhana, except the ground-floor. 
Throughout the whole of these proceedings, the trustees 
acutely contested the defendant’s demand for possession so far 
as related to the ground-floor and the room on the first floor. 
The plaintiff refers to these decrees as precedents to show 
that this Court has already construed the will, and has decided 
that the right—and therefore, as the plaintiff argues, the duty—of 
the defendant to- reside commenced at the testator’s decease. 
But we think that, even as between tho defendant and the 
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trustees, these decrees can be put no higher than as declaring 
that there was nothing inconsistent in the will with the defend- 
ant’s qualified occupation. The form of the issue sent doen 
for trial by the Court of Appeal shows that neither right 
nor duty was then in the contemplation of the Court. And 
the decree as to repairs, to be next mentioned, shows that 
the possession intended to be given was not o possession by right 
as tenant-for-life within the meaning of the forfeiture clause. 

Upon obtaining this decree for possession, it appeared, as the 
evidence clearly shows to have been the case, that the baithakhana 
house was in an exceedingly bad state of repair; and, on 
the 26th of October 1870, the defendant made an application in 
writing through his solicitors to the trustees asking them to 
cause proper repairs to be effected. After some correspondence 
the trustees eventually refused to sanction the repairs unless 
under the direction of the Court; and, on the 22nd of Decem- 
ber 1871, the, defendant instituted another suit against the 
trustees, praying that it might be declared that the trustees 
should effect reasonable and suitable repairs to the baithakhana 
house. That suit was resisted by the trustees, but, on the 28th 
of March 1872, a decree was made directing them to make the 
repairs. Subsequently, Rs. 14,000 were expended in repairs, 
which were not completed until October 1872. 

We are of opinion that, under the circumstances above related 
as having occurred between the defendant and the trustees, the 
forfeiture clause would not come into operation before October 
1872, the defendant having, by no default of his own, been 
prevented until then from obtaining such a possession as is 
<ontemplated.by the clause in question. 

But it has been argued op behalf of the plaintiff (dat the 
question we have to decide has in fact been already decided 
by the order of Her Majesty in Council declaring the defendant 
to be entitled to a life-interest subject “ to the provisions in the 
will not thereby declared to be void,” and declaring “ that, upon 
the failure or determination of the life-estate” of the defendant, 
the plaintiff is entitled as heir-at-law. The plaintiff’s Counsel 
attempt to read these declarations with those passages of the 
judgment of the Judicial Committee which state that “ the life- 
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interest was to begin at once,” and that the construction proposed 
before the Judicial Committee “ would defeat the limitations in 
case of non-residence;” and they argue that “as the life- 
interest was to begin at once, and was to be subject to the pro- 
visions of the will not declared to be void, and that as the plaintiff 
was declared entitled not upon the death of the defendant, 
but upon failure or determination of the life-interest,” and as 
the forfeiture clause ‘was not declared void, therefore under 
Her Majesty’s order the plaintiff is now entitled to possession. 
But the language both of the judgment and of the order 
in the case before the Judicial Committee must of course be 
` construed with relation to the questions brought for decision 
before that tribunal; and we have no hesitation whatever in 
saying that the present question never occurred to the Judicial 
Committee, and was certainly not intended to be decided by them. 
The passage in their judgment as to defeating the limitations 
in case of non-residence was addressed solely to the question 
whether, if the subsequent limitations were to be considered 
inoperative, a construction of the will under which an absolute 
interest should be taken by the defendant would accord with 
or be opposed to the intention of the testator as appearing in 
the will. i 

Only two questions now remain on which we need express 
our opinion, namely, as to the nature or quality of the residence 
intended by the testator, and as to the compliance by the 
defendant with the condition. 

It appears from the evidence that the testator possessed a 
family dwelling-house, as well as the baithakhana, the two 
houses being completely distinct, and indeed» situated or 
different sides of the same street ; that, some time before his wife’s 
death, he ceased to sleep in the family dwelling-house, after 
having complained of defective ventilation iu his sleeping- 
chamber there; that thenceforth he slept at the batthakhana ; 
that, subsequently during his wife’s life, he took his mid-day or 
principal meal in the. family dwelling-house, and his evening 
meal in the baithakhana; that, after his wifes death, he took 
both meals in the batthakhana, but the mid-day meal was taken 
in native fashion, and was cooked at the family dwelling-house, 
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and the evening meal was taken in European fashion, and was 
cooked at the daithakhana ; that he gave his native or strictly 
Hindu entertainments in his family dwelling-house, and his 
European entertainments at the daithakhana; that the testator’s 
family idols were always lodged and worshipped at his family 
dwelling-house, and never at the bajthakhana;. and that at the 
batthakhana all the affairs of his estate were conducted, and 
the necessary establishment kept up and lodged. 

We think it is to be gathered from the will that the testator 
never intended the baithakhana to be occupied as a dwelling- 
house in the ordinary sense of a Hindu family dwelling-house, 
because the line of succession to individual males which he 
desired and endeavoured to establish is altogether repugnant to 
suchanidea. And we find upon the evidence that the baithakhana 
was not, and is not, adapted to the requirements of a 
family dwelling-house, and could not be adapted thereto except 
ata very considerable expenditure, of probably from Rs, 20,000 
to Rs. 30,000. Moreover, the testator must have known, what 
are the facts, that the defendant was living joint in estate, food, 
and worship with his brother in a family dwelling-house in 
Calcutta suitable to his position; and that he had a wife anda 
number of relatives, many of them females, living in his house 
as members of his family. . 

Under these circumstances, and having regard to the mean- 
ing of the word baithakhana both by custom and by derivation, 
and also having regard to the European fashion in which the 
testator had furnished the house, we are of opinion that the 
residence intended by him was an occupation for the purposes 
of transacting business and of receiving male friends and 
visitors, and, if the occupant of the house for the time being 
so desired (but not otherwise), for entertaining male friends 
with hospitality ; and we are further of opinion that such an 
occupation does not require that either the occupant or the 
ladies of his family should sleep in the house. 

And lastly we are of opinion, upon the evidence, that, since 
the completion of the repairs in October 1872, the defendant 
has so occupied the house as to comply with the testator’s 
expressed desire that he should “ use as hia residence in Calcutta 
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the said baithakhana house, and make use of and enjoy my library, 
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horses, carriages, farm-yard, furniture in the said house, and lca 


jewels, gold and silver plates, So" 
The question has been raised whether the will should not now 
be construed as giving a life-estate to the defendant freed from 


Tagore 
% 
Rasa 


GORE 


the forfeiture clause, inasmuch as the trusts in the will are Banapoon. 


executory, and as the testator expressed his intention that hig 
son should take no advantage under `his will, and further 
directed a conveyance to be made only ‘fso far as the then 
coùdition of circumstances willadmit ;” and it has been pointed out 
that the only objects intended by the testator to take advantage 
of the forfeiture clause have been held to be incapable of taking; 
and that the testator’s desire for continuing residence at the 
baithakhana, which desire was the sole motive of the clause, 
cannot be enforced as against the plaintiff. But with respect 
to this question we do not feel called upon to give any opinion 
now, leaving it, if necessary, to be determined by a higher 
tribunal. 

A great deal has been attempted to be made by the plaintiff’s 
Counsel with respect to the sale of certain jewels and religious 
articles which, at the testator’s decease, were in the baithakhana, 
and some of which are stated to have been purchased by, or 
on behalf of, the defendant’s undivided brother. We think it 
clear that the will directed that all these articles should be sold 


except such as the defendant should wish to retain for his own 


use. If any case of improper purchase by the defendant’s 
brother, on behalf of the defendant, can be made ont, then it 


may be competent to the plaintiff to follow any jewels colorably ` 


sold, in a suit properly constituted for that purpose. The 
question of a colorable sale is quite foreign to the issue before 
us, and we give no opiwion on the matter; but we must express 
_ our regret that so much of the publio time should have been 
occupied by overlaying the plaintiff's case with these and 
similar unimportant details, such as the sale of the aged horses 
and worn-out carriages, and the removal from the baithakhana 
of a cat and a canary.“ 

All that we have now to do is to declare our opinion that the 
plaintiff has failed in every part of his contention; and we 
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1873 ` therefore direct that his suit be dismissed, as against all the 
“Gaxeenko ‘defendants with costs on scale No. 2, The trustee-defendants 
Kaes will have such of their costs, as between attorney and client, as 

Rian gre not provided for by scale No. 2, out of the capital of the 
JUTTENDEO 


Mogun  testator’s estate. 


TAGORE 


BAĦADOOR, Suit dismissed. 
Attorneys for the plaintif: Messrs. Chauntrell, Knowles, and 
Roberts, 
Attorneys for the defendant, Rajah Juttendro Mohun Tagore : 
Messrs. Swinhoe, Law and Co. 
Attorney for the trustees : Mr. Hatch. 
Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Pontifex. 
1873 HALL v; JOAKIM AND ANOTHER. 
May 3. 


Reference by Small Cause Court—Act XXVI of 1864, 8. 7—~Application to 
Small Causé Court for new Trial—Judgment contingent on Opinion of High 
Court, 

Thè decision of & Shall Cause Court rejecting an application for a new trial, 
but making such ejection contingent upon the opinion of the High Court, is 

not such a judgment as can be referred under s. 7, Act XXVI of 1864. 


RerekENoe by the First Judge of the Calcutta Small Causa 
Court under e. 7, Act XXVI of 1864. 

Judgment having been given for the defendants in a suit in 
the Calcutta Small Cause Court, the plaintiff applied for a rule 

. calling on the defendants to show cause why a new trial should 

not be grantéd. The application was rejected; but at the plaint- 
iff’s request, the rejection was made subject to the opinion of 
the High Court upon two points then referred. 

Mr, Branson for the plaintiff. 

Mr. Evans for the defendants. 


_ Mr. Brunson was stopped by the Court in the course of 
opening the case, and the following judgment was delivered by 


Covos, C.J.—If the case is one upon which the Judges of 
the Small Catise Court think fit to take the opinion of this Court, 
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they have the power to grant a new trial upon such terms as 1878 

they think fit: but it, must be understood that we make no Hain 

recommendation to do so. They must use their own discretion. Joaxur, 
We can only say that the decision of the Small Cause Cours 

upon the application for a new trial is not a contingent judgment 

upon which any reference can be made to this Court under s. 7 

of Act XXVI of 1864. 


Mr. Evane’s clients will have their costs of appearance in this 
Court, 


Attorneys for the plaintiff: Messrs. Robertson, Orr, Harriss, 
and Francis. 


Attorney for the defendants: Mr. Carapiet. 


Before Mr. Justice Macpherson. 


RAMOHUNDER Ann ornsxzs e, CHOONHELALL ann ANOTHER, 1878 
Sept. 18 


Plamt—Signature and Verification by one partner of a Firm—Act VIII of 1869, Een 


8.27—Act XIV of 1870 (Repealing Act, 1870)—Practice, 

By the practice of the Court, in a suit brought by a firm, one partner 
can, without having obtained special leave, verify the plaint on his own behalf 
and also on behalf of his co-partners. KR 

Quere,— Whether such a practice is correct, or ought to be allowed to 
continue P 

Act XIV of 1870 does not affect the procedure of the High Oourt. 


In this suit the plaintiffs were described as “ Ramchunder 
of Burra Bazar, in the town of Calcutta, Daidraj at present 
of Benares, and Bhugwan Dass of Sahibgunge, all respectively 
‘earrying on business in co-partnerghip-at Burra Bazar, in Cat" 
cutta, under the style and firm of Daidraj Bhugwan Doss.” 

The plaint was signed and verified by Ramchunder for him- 
self “and brothers.” No leave of the Court had been obtained 
by Ramchunder to sign and verify the plaint on behalf of the 
other plaintiffs. i 

Mr. Phillips, for Joynarain, one of the defendants, moved, on 
notice, to have the paint taken off the file. He submitted 
that, under s. 27 of Act VIII of 1859, ‘all the plaintiffs must 
sign and verify the plaint, unless special leave of the Court to 


86 


1878 


. 


BENGAL LAW REPORTS. [VOL. XI. 


do otherwise be obtained. It is a question whether, since the 


Borges repeal by Act XIV of 1870 of the words in s. 382 of Act VIII 
Cuoomeetatte of 1859, excepting Courts established by Royal Charter, from 


the operation of the Act, the provisions of s. 27 are not the 
substantive law of the Court, and not mere rules. 


Mr. Branson, contra, relied on the case of Lachlan v. Shaikh 


Abdulla (1). g RS 


Cur. adv, vult. 


MaopHerson, J.—I find, that in the case of Lachlan v. 
Shaikh Abdulla (1), no special leave of the Court was obtained 
authorizing the partner, who verified the plaint in that case, 
to do so. Also, upon looking into the records of many other 
cases, I find that one partner has in fact frequently, without 
leave, verified a plaint on his own behalf and also on behalf 
of his co-partners, therefore, no doubt, Norman, J., had grounds 
for saying, in Lachlan v. Shaikh Abdulla (1), “that it has 


_ been the practice of this Court in a suit brought by a firm to- 


allow a member of the firm to subscribe and verify the plaint.” 
I have great doubts whether that practice is right, or ought to 
be allowed to continue: but I cannot order this plaint to be 
taken off the file merely because it had, without special leave, 
been verified by one partner only. It does not appear, however, 
that the person who verifies the plaint, verifies it on behalf 
of himself and his co-partners; he verifies for himself and 
“brothers,” without saying that his partners and his brothers 
are the same persons. He must amend the verification by stat- 
ing that he verifies-on his own behalf as well as for his co-part- 


-ners. Act XIV of 1870 does not affect the present question, 


nor the procedure of this Court, in any way. The preamble, 
as well as the body of that Act, show that the Act merely 
repeals what has become unnecessary, and does not affect or 
alter any existing practice or procedure. Each party will bear 
his own costs. 
Application refused, 
Attorney for the plaintiffs: Mr. Pittar. 
Attorney for the defendants: Mr. E. D. Moses, 


(Q) B. L. R., App., 89. 
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Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice’ Phear. 


H. MACKINTOSH v. J. GILL AND ANOTHER, 1873 
. August 14, 
Promissory Note payable by Instalments— Cause of Action—Act IX of 1860, —————— 


s. 84—Act VIII of 1859, 8. 7. 


When two or more instalments of a promissory note, payable on the face of 
it by instalments, are due, the holder of the note is not at liberty to sue 
separately for each instalment, or for some of them; he must sue for all the instal- 
ments due in one action, A judgment recovered in a suit for one instalment 
when others are due is a bar to a suit subsequently brought for the latter (1). 


CASE referred for the opinion of the High Court by the 
second Judge of the Calcutta Small Cause Court, under the 
following circumstances :— 

On the 4th of September 1871, the defendants executed the 
following promissory note in the plaintiffs favor :— 

‘Ra. 400, Calcutta, September 4, 1871. 

We joiutly and severally, as principals, promise to pay to Mr. H. 

- Mackintosh, or order, the sum of Rs. 400, in the following manner, for 
value received in cash in hand paid on signing and delivering this note, 
that is to say :— 


On the 4th October 1871 ° — Rs, 50 
» » 4th November `, we um 50 
» an 4th December ,, eee a 50 ' 
7 » » 4th January 1872 gës zeg, “60 
» » 4th February _,, eee a 50 
» » 4th March 8 eee um 50 
» » 4th April D ven 5, 50 
» » 4th May ” R Se 50 . 
3 Rs, 400 


Should we neglect or fail to pay any of the instalments as it becomes 
due, then only shall such instalment as falls due and remains unpaid 
carry interest from its due ‘date to the date of payment at the defaulting 
Tate of ten per cent. per mensem, 

Witness to Mr. Bridge’s signature, (Sd.) John Gill. 


(Sd.) Jonw GILL. 
(Sd.) C. J. Bnme, 


` 9 
(1) See Act VIII of 1859, s. 2, and Act I of 1872, s. 40. 
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The first three instalments having been previously recovered, 


Muster partly by, and partly without, suit, the plaintiff, on the 24th 


Grim 


of September 1872 (the five remaining instalments being at that 
time all due and unpaid), sued for the fourth instalment alone, 
and obtained judgment for the amount of it on the 4th October 
1872, On the llth of February 1873, he sued for the fifth 
instalment, when the defendants pleaded— 

1st.—That all the instalments having fallen due prior to the 
institution of the suit, the only cause of action left to the plaint- 
iff was for the whole sum then unpaid, namely, Rs. 250 on the 
five consolidated instalments, and that he was prohibited from 
splitting this cause of action, and bringing a suit for a single 
instalment, by the provisions of s; 34 of Act IX of 1850 (1). 

2nd.—That the plaintiff having sued and recovered a judg- 
ment for the fourth instalment, when all the remaining instalments 
were already due, and he might have sued for the whole amount 
of the promissory note, was estopped by that judgment from 
suing for any other instalment. 

For the plaintiff it was argued that each instalment constituted ` 
a separate and distinct cause of action, and consequently that he 
was at perfect liberty to sue for them separately. 

The second Judge, before whom the suit came on for hearing, 
took time to consider his judgment. In the meanwhile the 
plaintiff, on the 21st of February last, brought another action 
for the sixth instalment, which, in the usual course of the dis- 
tribution of cases, was heard by Mr. MacEwen, the third Judge 
of the Small Cause Court. The contentions in this case were 
similar to those urged in theaction before the second Judge on the 
fifth instalment. Before the second Judge had pronounced judg- . 
ment, Mr. Mao been dismissed the plaintiff's suit, holding 


€ 


(1) Act IX of 1850, e, 34.—“ A 
plaintiff shall not be allowed to di- 
vide any cause of action for the sake 
of bringing two or more suits in 
any of the said” (ne, Small Cause) 
“Courts; but any plaintiff having a 
cause of action for more than Es. 600 
may abandon the exceas, which shall 
be entered in tlie record, and stated 


in the summons, and thereupon the 
plaintiff .shall, on proving his case, 
recover to an amount not exceeding 
Rs. 600; and the judgment of the 
Court shall be in full digcharge pf all 
demands in respect of such cause of 
action, and entry of the judgment 
shall be made accordingly.” 
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that, under Act IX of 1850, s 34, “a plaintiff at the 


time of bringing his suit must include all the damages 


which have then accrued to him in respect of the particular con- ` 


tract upon which he claims ;” and that although “ there was no 
doubt a separate cause of action as each instalment fell due, yet 
all having fallen in, the damages were complete, and the whole 
should have been included in the suit brought in October.” In 
support of his opinion the learned Judge cited from Broom’s 
County Court Practice, p. 56, the following passage regarding 
s 63 of 9 & 10 Vict, o 95 (the terms of which section 
‘are verbatim the same as those of s. 34 of Act IX of 1850)— 
e Suppose that, the facts (in Grimbly v. Akroyd (1)) being 
jn other respects as-there appeared, the total amount of the 
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plaintiff's claims fell within the limit of the jurisdiction of | 


the County Court, would he, if minded to divide or split it up 
into separate claims, and sue for it by separate plaints,-be pro- 
hibited by the interference of a superior Court from so doing ? 
Without venturing to answer this question, we may at all events 
reasonably conclude that the Judge of the County Court would, 
under such circumstances, interfere, and treat the judgment in 
the suit first brought as a bar to any other action.” 

Upon the dismissal of eent by Mr. MacEwen, the plaintiff 
applied for and obtained a rule to show cause why there should 
not be a new trial. The rule was argued before the firet Judge, 
Mr. Fagan, and Mr. Macliwen, who differed in opinion: and the 
rule was, therefore, made absolute subject to the opinion of the 
High Court on two questions then referred to it. 


This reference came before Couch, C.J., and Pontifex, J., on, 


the 17th June 1873, but they refased to give any opinion there- 
on, observing :—* It isa reference upon an application for a new 
trial, which this Court has lately held cannot be made” (2). 
They accordingly ordered the reference to be returned. Upon its 
return the second Judge, who had postponed giving judgment in 
the action on the fifth instalment, until the opinion of the High 
Court on the questions referred to it should have been pro~ 
nounced, proceeded to dispose of the case before him. He agreed 


(1) I Ex., 479. (2) See Hall v, Joakim, ante, p. 34, 
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in the views expressed by Mr. MacEwen; but as he considered 


er a that the ‘point raised in the suit had never been expressly decided, 


Gnn 


he dismissed -the plaintiff’s suit contingent upon the opinion of 
the High Court on the following points :— 

ve 13t,— Whether, when two or more instalments ef a promissory 
note are due at the time of the institution of a suit, it ig 
incumbent upon the plaintiff to unite them together, and sue in 
one action, or optional with him to sue separately on each 
separate instalment, or on some or all joined together ? 

ve 2nd.—Whether, if the High Court be of opinion that the 
plaintiff ought not to sue separately, and that all the unpaid. 
instalments formed one cause of action, the judgment which the 
plaintiff recovered in October 1872, when the remaining instal- 
ments had also fallen due, can be treated as a bar to the present 
action ? ” , 

In his referring order he cited 1 Story on Contracts, pp. 29 and 
30, and the American cases there mentioned. 

Mr. Gasper for the plaintiff. 

Messrs. Bonnerjee and Marsden for the defendant Bridge. 

The defendant Gill did not appear. f 


Mr. Gasper.—There is nothing in s. 34, Act IX of 1850, to 
prevent separate suits being brought in respect of distinct 
instalments due upon one note. The section uses 'the words 
“cause of action,” and not the word “claim.” No doubt, when 
all the instalments were due, the plaintiff's claim was for 
Re. 400, but each instalment, as it fell due, gave him a separate 
cause of action, and the fact that more than one instalment was 


“due at any ‘one time could not change the separate causes of 


action into one. [Covox, C.J.—When, asin this case, there is 


. asingle contract and several breaches, all the breaches must 


be included in one action.] In Raja Sutto Churn Ghosal v. 
Obhoy Nund Doss (1), it was held that arrears of rent for 
successive years are several and distinct causes of action in 
respect of which a plaintiff may institute separate suits. 
[Covom, C.J.—It does not appear from the report of that 


(1) 2 W, R, Act X Rul, 31. 
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case whether the action was on a single covenant to pay 
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rent. PHEAR, J.—We do not know the facts of that case. MACE IATOSE 


Here there was a single contract by which the defendant 
promises to pay Rs. 400 in a particular way.] If several 
instalments, when due, coalesce, so as to form only one cause 
of action, it is difficult to conceive how, while suit might 
be maintainable on part of that cause of action, a suit for 
the remainder might be barred by the law of limitation. 
[Coucu, C.J.—That is an incident peculiar to the law of limita- 
tion.] In Byles on Bills, p. 417, note (k), the following dis- 
tinction is taken :—“ If a note be payable by instalments on the 
face of it, an action of assumpsit lies for each instalment. If, 
however, the note is payable by instalments, but not on the face 
of it, only one action of assumpsit lies;” and Siddall v. 
Raweliffe (1) is referred to, in which only one action 
was allowed, the note there being in the simple and ordinary 
form. In Bolakee Lal v. Chowdhry Bungsee Singh (2), 
a plaintiff, who had obtained a decree for an instalment due 
under an instalment bond, but had only realized a portion of his 
decree, sued for the- unpaid portion of the instalment and for 
the whole of another instalment, and it was held that the suit was 
unaffected by s. 7, Act VIII of 1859. 


Counsel for the defendant Bridge were not called upon. 
The opinion of the High Court was delivered by 


Covcnu, C.J.—We are of the same opinion as the Judge of the 
Small Cause Court in this matter. It is incumbent on the 
plaintiff, when two or more instalments of such a promissory note 
as this are due at the time he brings his suit, to sue for them in 
one action, and he is not at liberty to sue separately. for each 
instalment, or for some of them. 

We are also of opinion that the judgment which the plaintiff 
recovered on the 4th of October 1872, when the other instalments 
had also become due, is a bar to the present suit. 

We must direct the EE to-be entered for the defendants 


i 1 C. & M., 487. (2) 7 W. B., 809. 


Gu. 
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with-the costs of reserving the question, and stating it for the 


opinion of this Court, and otherwise arising thereout or connected 
therewith. - i ` 


 Aitorner for the plaintiff: Mr. Fink. 
Attorney for the defendant Bridge : Baboo G. C. Chunder. 


Before Sir R. Couch, Kt, Chief Justice, and Mr, Justice Phear. 
GREENWOOD v. HOLQUETTE. 


Contrast Act (IX of 1872), e, 108, excep. 1—Possession of Goods by Person 
other than Owner—Title conveyed by Vendor to Vendee. : 


“The plaintiff let to D a piano on hire on the following terms: —“ At Rs. 30 
per month ; if duly paid for and kept three years, shall then become the property 
of hirer.” These terms were embodied in a voucher which was signed by D. 
The monthly hire was not regularly paid, and the plaintiff sued for and obtained 
a decree for a portion of the hire up to May 1878. Subsequently, in -that 
month, D sold the piano to the defendant, who obtained delivery of it in June. 
In a suit by the plaintiff in trover for conversion of the piano, the Judge 
found that the defendant acted in good faith. ` 

Held, that the possession acquired by D was not. possession by consent 
of the owner within the meaning of s.*108 of Act IX of 1872, excep. 1 (1), 
and that he did not by sale to the defendant transfer the ownership in the 
piano to him, Excep. 1 of s. 108 does not apply where there is only 
a qualified possession, such as a hirer of goods has, or where the possession is 
for a specific purpose. 


C) Act IX of 1872, 8 108.—“ No 


` geller can givé to the buyer of goods 


a better title to those goods than he 
has himself, except in the following 
cases i— y , 

Excep. 1.—When any person is, 
by consent of the owner, in possession 
of any goods, or of any bill of lading, 
dock warrant, warehouse keeper's 
certificate, wharfinger’a certificate or 
warrant_or order for delivery, or other 
document showing title to goods, he 
may transfer the ownership of the 


goods of which he is so in possession 
or to which such documents relate, 
to any other person, and give such 
person a good title thereto, notwith- 
standing any instructions of the 
owner to the contrary: provided that 
the buyer acts in‘good faith, and under 
circumstances which are not such aa 
to raise a reasonable presumption that 
the person in possession of the goods 
of documents has no right to sell the 
goods,” 
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Case referred for the opinion of the High Court by Mr. 
Sconce, 4th Judge (offg.) of the Calcutta Small Cause Court, 
under s. 55 of Act IX of 1850. 

“The plaintiff sued in trover for Rs. 350 for the conversion 
by the defendant of a piano. The plaintiff had let a piano 
worth Rs. 460 on hire to Mr. M. M. Datta upon terms which 
appeared in the following voucher given by Mr. Datta himself 
to Mr. Smith, the proprietor of the firm of Greenwood & Co.:— 

Calcutta, 1st February 1872, 

Received from Greenwood & Co. a new Daring’s Square, No. 2318, 
on hire at Ks, 30 per month ; if duly paid for aud kept three years, shall 
then become the property of hirer. 

The monthly hire was not regularly paid, and on the 28th of 
May the plaintiff recovered a judgment before the 2nd Judge of 
this Court against Mr. Datta for Rs. 150, being arrears of 
hire due up to the 2nd May last at Rs. 30 per month for 
five months. 


Previous to the institution of that suit, he had received the 

following letter from Mr. Datta :— 
2, Baneapooker, 15th May 873. 

. GENTLEMEN,—I regret to sny that having been long confined to my 
bed, I am not in a position to meet your demand to-day. I am, however, 
ready to return the piano, and to make arrangement to pay you the sum 
I owe. ` i 

In July last, Mr. Smith ascertained that the piano was in the 
possession of the defendant, and on demanding its return was 
met by a refusal. He then instituted this action. 


Shortly before the end of May, the defendant bought the ` 


piano from Mr, and Mrs. Datta, and got delivery on the 2nd June, 
and I found that the buyer acted in good faith and under cir- 
cumstances ‘which were not such as to raise a reasonable 
presumption in his mind that the person then in the possession 
of the piano had no right to sell.’ 

Mr. Datta was’ not in possession of any document showing 
title; and the contract between the plaintiff. and Mr. Datta con- 
templated a sale of thé piano at the end of three years; but I 
was of opinion that Mr. Datta was, at the time of the sale to the 
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defendant, in the position merely of a bailee for hire, and that 
unless the defendant had acquired a good title by the operation of 
the Indian Contract Act, s. 108, excep. 1 (1), the plaintiff would 
be entitled to judgment—ZLoeschman v. Machu (2) and Cooper v. 
Willomatt (3).” 

. The Judge held that s. 108, excep. 1 of the Indian Contract 
Act, was not intended to be applicable to the case; that the 
possession of the piano by the bailee, Mr. Datta, was not a posses- 
sion by consent of the owner within the meaning of excep. 1; and 
that, therefore, he did not, by selling to a buyer acting in good 
faith, and under circumstances which were not such as to raise a 
presumption that the person in possession of the piano had no 
right to sell it, transfer the ownership in it to the buyer. 

The Judge, however, entertaining some doubt as to the correct- 
ness of his opinion, reserved judgment, contingent on the opinion 
of the High Court, on the following questions :— 

1sé.— Was the possession of Mr. Datta a possession by consent 
of the owner within the meaning of the excep. 1, 8. 108 of the 
Indian Contract Act ? 

2nd,—Did he, by sale to a bond fide purchaser under the facts 
found, transfer the ownership in the goods to the buyer ? 


No Counsel appeared for either party in the High Court. 
After taking time to consider, the opinion of the Court was 
delivered by 


Coucn, C.J.—The plaintiff in this case let to Mr. Datta a 
piano, which was said to be worth Rs, 460, on hire upon terms 
that are stated in a paper signed by Mr. Datta, and which is as 


- follows :—{His Lordship read the voucher of Let February 


1872, ante, p. 43). 

It is stated in the case before us by the J udge of the Small 
Cause Court that the monthly hire was not regularly paid, and, 
on the 28th of May, the plaintiff recovered a judgment before the 
2nd Judge of the Small Cause Court against Mr. Datta for 
Rs. 150, being all arrears of hire due up to the 2nd May last, at 


(1) Ante, pa 42. (8) 1 0. B., 672. 
(2) 2 Stark. R., 311. 


e. 
. 
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Rs. 30 per month for five months; and that, on the 15th of May 1878 
1873, Mr. Datta wrote a letter to the plaintiff in which.he said ERC wo? 
that he was not in a position to meet the demand on that day, Horgusrre. 
and that he was ready to return the piano, and to make arrange- 
ments to pay the sum he owed. Shortly before the end of May, 
the defendant, Mr. Holquette, bought the piano from, as is 
stated in the case, Mr. and Mrs. Datta, and got delivery of it on 
the 2nd June; and Mr. Smith, who constitutes the firm of 
Greenwood & Có., having, in July last, ascertained that the 
piano was in the possession of the defendant, demanded its 
return, and having been met by a refusal, instituted this suit to 
recover Rs. 350 as damages. 

The Judge of the Small Cause Court was of opinion that the 
plaintiff was entitled to recover. He found “that the buyer 
acted in good faith, and under circumstances which were not 
such as to raise a reasonable presumption in his mind that the 
person then in the possession of Oe piano had no right to sell ;” 
but he still held that Mr. Datta, the seller, could not give to the 
defendant a better title to the piano than he had himself. 
Although he was of that opinion, he felt that there was some 
doubt raised by s. 108 of the Act which has been lately passed 
for defining and amending the law relating to contracts, called 
the Indian Contract Act, 1872, and he has reserved the question 
as to the construction of that section for the opinion of this 
Court. The seption provides (His Lordship read the section 
and continued) :— 

I have already noticed that the Judge of the Small Cause 
Court has found that the buyer in this case did act in good faith, 
and therefore we have to consider what is the meaning of this- 
exception. It is a question of some importance, and it would 
have been better that it should have been argued by Counsel, 
because a decision upon this Contract Act may have frequent 
application; but in the way in which it comes before us, being 
reserved by the Judge of the Small Cause Court himself, on a 
doubt which he entertained, and not at the request of either of 
the parties, in exercise of the right which is given by Act XX VI 
of 1864, where it is in the nature of an appeal from the judg- 
ment of the Small Cause Court, we must give our opinion after 
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the best consideration which Mr. Justice Phear and I have been 
able to give to it. The opinion which I am about to give is our 
joint one. ` 

In considering what is the meaning of the exception, we must 
look at the words of it. The cases of Cooper v. Willomatt (1) 
and Loeschman v. Machin (2), which the Judge of the Small Cause 
Court has referred to, cannot, we are of opinion, be used to . 
guide this Court to a decision upon it. In construing this Act, 


. Which is to be the law of contract for India, we must not adopt 


as a rule of construction, that it was intended to make the con- 
tract law of India the same as the law of England. Indeed, 
there are reasons for thinking that the Legislature intended that 
in some respects there should be a different law for India; and 
therefore we cannot refer to any English case as a guide. We 
must look at the words of the law, and taking the whole of the 


` exception, gather from them, as well as we can, what was the 


intention of the legislative authority. The words are :—“ When 
any person is, by the consent of the owner, in possession of any 
goods, he may transfer the ownership of the goods of which he 
is 80 in possession to ang other person, and give such person a 
good title thereto, notwithstanding any instructions of the owner 
to the contrary.” Now, the last words appear to show that the 
possession which is meant by the first.part of the exception is a 
possession which is unqualified, and not to be restricted otherwise 
than by the owner giving instructions to the person who has it. 
It is the kind of possession whioh a factor or an agent has, where 
the owner of the goods, although he has parted with the posses- 
sion, may give instructions to the person in possession what to do 
-with the goods. He may give instructions to sell for not less 


“than a particular price, or not” before a particular time. It is 


such possession as an owner has, and, in such a case, it seems to 
have been intended that the person selling contrary to his- 
instructions should give a title to the buyer, if the buyer acted in 
good faith, We think the exception does not apply where there 
is only a qualified possession, such as a hirer of goods has, or 
where the possession is for a specific purpose. In such a case 


(1) 1 C. B., 672, S (2) 2 Stark, Rọ, 311. 


D 


e 


VOL. XIL] HIGH COURT. 


the owner has no right to give instructions, The nature of the 
possession, and the powers of the person having it, are determined 
by the contract of hiring, or the contract under which possession 
was taken, and is of a different nature from the unqualified 
possession which I have mentioned, where the owner has power 
to give instructions, The hirer has only a qualified possession. 
He acquires a right of possession only for the particular period 
or purpose stipulated. By the Roman law, the hirer acquired 
no property in the thing hired. By the English law, he has 
only a special property during the continuance of the contract, 
or for the purposes expressed or implied by it. By the sale of 
the thing his right of possession and his special property are 
both determined. Thus his possession is of quite a different 
character from the possession which, we think, was intended by 
thia section, taking it as a whole. We are therefore of opinion 
that the plaintiff is entitled to recover the damages claimed 
in the suit, and that judgment should be entered for the plain- 
tiff, with costs of suit, and the costs of stating and reserving the 
case for the opinion of this Court, and arising thereout. 

The Judge of the Small Cause Court has made a slight error 
in the mode of referring this question, because, instead of 
giving judgment for the plaintiff and making it contingent upon 
the opinion of this Court, he appears to have reserved his 
judgment until he received the opinion. This is not quite 
correct; but we did not consider it worth while to send the case 
back for him to correct, it being a mere error in form. We 
therefore treat the case as if he had given judgment in the 
proper way for the plaintiff, contingent on the opinion of this 


Court, and decide that the plaintiff is entitled to judgment . 


=e 


with costs. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Glover, 


GUNGA NARAIN GHOSE ann ormgers (Pramstires) v. RAM 
CHAND GHOSE AnD orugrs (Dsranpants).* 


Appeal—Award of Arbitrator—Judgment according to Award—Act VIII 
of 1859, ss, 824 g 326. 


A suit in De Munsif’s Court was, after issues had been settled and 
evidence on such issues adduced by both parties, referred by consent of parties 
to arbitration. The arbitrator made his award, and on the next day an order 
was recorded by the Munsif that the parties were to file their objections to 
the award in one day, notwithstanding that s. 324, Act VII of 1859, allows 
the parties ten days for such purpose. The plaintiffs, in accordance with 
that order, filed a petition of objection to the award, and an order was 
endorsed by the Munsif on this petition, that it should be laid before the 
Court with the papers of the arbitrator, The Munsif then gave his judgment 
in which he went into the evidence, and overruling the objection of the 
plaintiffs, gave a decision on the merits, which decision was in accordance with 
the award: 

Held, that such judgment, though in accordance with the award, was not 
final under s. 328 of Act VIII of 1859, but was open to appeal. 

In order to make it final, it should appear that all the proceedings have 
been regular, and the directions of Act VIII of 1859 complied with, 


Tue plaintiffs in this case sued to recover possession of a cer- 
tain tank and ghaut, and to establish their right to take water 
from the tank by means of a water-course, which they said had 
been in use prior to their being dispossessed by the defendants. 


'—The defendants; among other objections, denied the plaintiffs’ 


right to the tank, which they said had been dug on their own 
share of the land, with which the plaintiffs had no concern. 

The Munsif, before whom the case was heard, framed several 
issues, among ‘which were the following :—Whether the suit was 
barred by limitation? Whether the tank in suit was an old one, 


* Special Appeal, No. 1718 of 1872, from a decree of the Judge of West 
Burdwan, dated the 10th July 1872, affirming a decree of the Munsif of that 
district, dated the 30th September 1871, 
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or had been newly excavated? Whether the plaintiffs were 
entitled to a one-sixth share in the tank, and had been: dispos- 
sessed by the defendants? Whether the ghaut and water course 
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were in existence, and had been closed by the defendants? Hin GHAND 


Evidence was adduced by both parties upon all the issues in the 
case. 

The case was then referred to arbitration by agreement between 
the parties; and the arbitrator, on the 24th September 1872, 
brought in an award against the plaintiffs. On the following day 
an order was recorded by the Munsif that the parties were to file 
their objections to the award in one day. On the 26th September 
the plaintiffs filed their petition of objection, in which they 
complained that the arbitrator had decided the case in their 
absence, and without giving them any notice; that he was the 
pleader of the defendants ; that he did not go through the record, 
and did not decide the case himself, but left it to one of the 
defendants, who was staying with him in his house, to do so; and 
that his award was unjust, and opposed to-the admitted facts of 
the case. On the same day (the 26th September), an order was 
endorsed on the back of this petition by the Munsif to the effect 
that, as there was no charge of corruption or partiality, the 
petition was to be laid before the Court with the papers of 
the arbitrator. 

On the 30th September the Munsif gave his judgment. On 
the question of limitation he said:—** The defendants contend that 
the suit to re-open the ghaut and the water-course, not being 
brought within two years, is barred by limitation under the pro- 
visions of s. 27, Act IX of 1871. This point will be tried 
with the merits of the case, for a question of right to the tank ` 
is involved; and if plaintiffs’ right be proved, then there will be 
no bar to their use of the ghaut and of the tank.” Then the 
Munsif, in a lengthy judgment, commented on the evidence, and 
recorded his reasons for preferring the evidence of the defendants’ 
witnesses to that of the plaintiffs,’ and observed that the plaintiffs 
bad no right to the tank, but had brought the suit with some 
improper motive. He then added:—* Both parties having, of their 
own accord, filed an agreement to have the matter referred for 
arbitration to Baboo Sreenath Das, a pleader of this Court, this 
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record was, accordingly, sent to the arbitrator, who, for the 
reasons’stated by him, submitted an award against the plaintiffs, 
and in favor of the defendants, stating that the former had no 
right to the disputed tank. The plaintiffs presented a petition 
of objection to the award; but such objection is not reasonable. 
They cannot charge the arbitrator with corruption or partiality, 
and the award does not appear to be in any way defective. 
Although it is urged that the award was not submitted within 
the time fixed, and the arbitrator is the vakeel of the defendants, 
yet this is no reason to set aside the award; for, though the 
time fixed in the first order of reference had expired, the award 
was submitted within the further time allowed, so it cannot be 
void; and the plaintiffs named the vakeel as an abitrator, well 
knowing that he had been engaged by the defendants, and they 
should havé considered the matter beforehand, and ought not 
to raise the objection now. However, the pleader is a conscien- 
tious and respectable man, and not likely to give a false award 
merely because he was a pleader for the defendants. Had his 
award been influenced by his partiality to his clients, the suit 
No. 445, which was also between these parties, and referred to 
the same arbitrator by the agreement on both sides, would 
never have been decided by him in favor of the plaintiffs, and 
against the defendants. But the fact of his having done so 
naturally shows the impartiality of his present award... . . 
For the above reasons I dismiss the suit, and direct that plaintiffs 
pay the defendants’ costs.” 

On appeal, the Judge said :—“ The Munsif’s judgment is 
according to the arbitration award, and is final. The Munsifs 


*_progeeding contains much surplusage, but that does not prevent 


it from being a judgment according to the award. Therefore 
this appeal will not lie.” Accordingly he dismissed the appeal. 
From this judgment the plaintiffs preferred a special appeal. 


Mr. G: Gregory (with him Baboo Bhawanichurn Dutt) for 
the appellants, 


Baboos Romesh Chunder Mitter and Rashbehari Ghose for the 
respondents. 
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Mr. G. Gregory.—A judgment cannot be considered a judg- 
ment according to an award, within the meaning of s. 326 of Act 
VIII of (ënn, ao as to be final, unless the requirements of the 
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law are fulfilled. By a 324 an award is liable to be set aside Raw Grano 


for corruption or misconduct. The petition of the plaintiffs of 
the 26th September clearly charged the arbitrator with misconduct, 
yet no enquiry took place regarding the matters alleged therein. 
And by the same section parties are entitled to have ten days to 
apply to have the award set aside; here the Munsif gave them 
only one day, and he gave his judgment in the case before 
ten days had elapsed from the filing of the award. Besides, 
on reading the Munsif’s judgment, it is clear he decided ‘the 
whole case himself, and recorded his reasons in support of his 
decision upon every issue, and he expressly professes to decide the 
case on its merits. Having regard to all these circumstances, the 
way in which the Munsif’s decision is worded, and the departure 
. from the prescribed forms of the law regarding awards, it cannot 
be said that his reasons are mere surplusage, and that his decision 
is according to the award, and therefore final. It is his own 
judgment in the case, and an appeal will lie from such judgment. 


Baboo Romesh Chunder Mitter for the respondents,—It 
is not imperative on the Munsif to give ten days for filing 
objections to an award. Even if it were, that time apparently 
was not wanted here, because the next day the plaintiffs filed 
their objections. [Coucu, C.J.—That was done under com- 
pulsion of the Munsif’s order giving only one das, Still the 
judgment is according to the award, and no appeal lies—Sreenath 
Ghose v. Raj Chunder Paul (1). The Court did not see cause, 
to set aside the award, and refused the application of-thre— 
plaintiffs. [Covon, C.J.—The Munsif would not entertain 
this application because he says the plaintiffs did not charge the 
arbitrator with corruption or “ partiality,” whereas the words 
of a 324 are “corruption or misconduct.”] No doubt, the 
Munsif is wrong there, but so long as his judgment is according 
to the award, it is final—Ramonoogra Chobey vw. Mussamat 
Putmoorta Chobayan (2). 

(1) 8 W. R., 171. - (2) 7 W. R., 205. 
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The judgment of the Court was delivered by 


CoucHm, C.J.—The reason for the Judge’s dismissing the 


Rax nun appeal is given in a few words. He says that the “ Munsif’s 


HOSE, 


proceeding contains much surplusage, but that does not prevent 
it from being a judgment according to the award.” But the 
whole question is whether that part of the Munsif’s judgment 
in which he refers to the evidence in the case, and professes to 
be founding his decision upon it, and not upon the award, can be 
considered as surplusage,—whether the fair construction of his 
judgment is not, that he considered the case as it was proved, 
and having done that, brought in the award, not as the sole 
foundation of his judgment, but as confirming the view which 
he had taken in the previous part of it. Even if all the pro- 
ceedings in the arbitration had been regular, this would probably 
be the most natural construction to put upon the judgment; for 
if the Munsif was doing only what the Act requires, giving a 
judgment according to an award, which he had decided ought not 
to be set aside, all he had to do was to state that he gave his 
judgment according to the award, and to make the decree in 
conformity with it. I do not think we ought to suppose that 
he introduced into his judgment all the other matter without 
some reason, 

But when we look at the proceedings, there is good reason for 
holding that this judgment was not merely a judgment upon 
the award. By s. 324 of the Civil Procedure Code, the 
plaintiff had ten days to apply to set aside the award. The 
Munsif, disregarding that, made an order that the objections 
to the award ghould be filed within one day. It was not to be 

expected that the plaintiff would disregard that order, irregular 
and improper as it was, and his filing his objections cannot be . 
considered a waiver of the irregularity. He never consented 
to take less than the time which the law allowed him; he did not 
voluntarily file his objections in one day, but upon the compul- 
sion of the order of the Munsif. And although he had given 
in his objections, the Munsif ought I think to have waited until 
the expiration of the ten days before he gave a judgment, if he 
intended to give it as upon the award. The law allows ten 
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days, and it appears to me that the decision which is referred to 
in Mr. Broughton’s edition of the Procedure Code (1) is a 
right one. 

I think we must consider the irregularity of the proceeding 
when we are determining the nature of the judgment. It appears 
tome that the Munsif did not determine to proceed strictly 
under the Act as upon the award, and that he thought, as I have 
observed on other occasions Munsifs have done, that the fairest 
and best mode of treating the matter was to see whether, in his 
judgment, the award was a rightone. Accordingly, he gave 
what he considered aright decision upon the merits, which was 
also in accordance with the award. We must not consider that 
asa judgment under s. 325 which is declared to be final, 
but a judgment which is open to appeal. In order to make it 
final under s. 325, I think it should appear that all the 
proceedings have been regular, and the directions of the Act have 
been complied with, which they were not in this case. 

I therefore think that the decision of the Judge was wrong. 
His decree must be reversed, and the case must be remanded to 
him for re-trial, The costs will follow the result. 


Appeal allowed. 


PRIVY COUNCIL. 





NUFFERCHUNDER PAUL CHOWDRY awp anornaze (Heres oF 
Puaintrrr) v. JONATHAN POULSON (Derennant). 


D "remm, 
[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Res-judicata—Enkhancement of Rent—Declaratory Decree. 


Where, in a suit for enhancement of rent, the plaintiff failed to prove 
notice of enhancement, but the Court enquired into, and gave a declaratory 
decree as to, his right to enhance, such decree is decisive of the right ina 


+ Present sg Ricut Hon’siz Sm J. W. Couvrus, Sie B. Pracoox, Sin M, E, 
Syr, Sine BR P. COLLIER, AND SIR L Pret, 


(1) Sunt Lall v. Baboojee, B. D. A. (N, W. P.) for 1868, 42, 
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subsequent suit for enhancement of the rent of the same tenure founded on a 


Norrencuun- valid totice. 
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The decision in Rakhal Doss Bose v. Sheikh Golam Surwar (1) approved of. 


THis was an appeal from a decision of the High Court (Phear 
and Hobhouse, JJ.) of the 1st August 1868, reversing a 
decision of the Assistant Collector of Nuddea as to right to 
enhance rent. 

The following were the facts of the case :—In 1260 (1853) the 
male appellant’s father, Muddoosoodun Paul Chowdry, became 
gemindar of a portion, and patnidar of the remainder, of Taruf 
Dogachia, alias Juggobundunpore. A general measurement 
of the talook having been made in 1262 (1855), Henry Poulson, 


-the father of the respondent, was ascertained to have possession 


of 3,334 bigas of land in Mauza Dogachia. Muddoosoodun’s 
father, having ascertained the current rates of rent in the 
district, assessed the rental payable by Mr. Poulson at 
Rs. 3,455-4-5 ; and, on the latter refusing to pay that rent, he 
was, in Jaishta 1263 (May and June 1856), served with a notice 
under ss. 9 and 10 of Regulation V of 1812, which was then in ` 
force. Mr. Poulson having made default in payment of the 
rent so claimed, and having paid only Rs. 1,164 per annum, 
instead of Rs, 3,455-4-5, Muddoosoodun, on the 6th’ August’ 
1858, brought a suit against him in the Court of the Principal 
Sudder Ameen of Nuddea for recovery of the arrears at the 
higher rate, and relied on the notice of increased rent. 

The defences to the suit were, lst,—a denial of the service of 
notice; 2nd, that defendant held mokurari pottas, granted to a 
Mr. Ingles and himself at a fixed rent, the former being alleged 


- -trpedated Sraban 1231 (1824), and the other in 1244 (1837), 


and that, with these pottas in existence, the rent could not be 
enhanced. 

The Principal Sudder Ameen held that the notice was 
proved to have been served, and also held that the alleged 
pottas were fabricated ; and he decided that the plaintiff's father 
was entitled to an increased rent at the rate of Rs. 1,247-10-7, 
instead of the old rent of Rs. 1,164. 


(1) 2W.R,, Act X Rul, 69. 
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Against that decision both parties appealed to the High Court, 1878 
the defendant seeking to have his alleged mokurari pottas con- Wer 
firmed, and to have the finding as to the service of the notice CHowprr 
annulled ; the plaintiff seeking to obtain all the rent demanded. ` Poos, 

On the Ist February 1863, the High Court (Raikes and 

Pundit, JJ.) held that service of the notice was not proved. 
Their Lordships, however, considered that, notwithstanding the 
failure to prove service of the notice, the plaintiff was entitled “ to 
obtain an adjudication of the defence of the defendant, who 
denies the title of the plaintiff to reassess and enhance.” 


The judgment proceeded thus :— 


“As, however, this Court is of opinion that, in a case in which 
notice has not been served, the landlord, under the law as it stood 
before Act X of 1859 was passed, could not obtain any enhanced rent 
without serving a notice, even after obtaining a decree fixing the 
enhanced rent; and as, under the new law, a new procedure altogether ' 
is to be adopted with regard to the service of a notice to reassess, the 
Court thinks that, while it ig unavoidably necessary to pronounce 
in this case an opinion upon the appeal of the tenant regarding the 
genuineness of the pottas, pleaded by him in bar of the right of the 
plaintiff>it will not at all be expedient to proceed further to any adjudi- 
cation upou the question of rate of rent, and quantity of lands, With- 
reference to the pottas, the Court sees no reason to disturb the finding 
of the Principal Sudder Ameen, as the defendant has not been able to 
shake any one of the several arguments of the lower Court upon thig 
point He has not put in Uber receipts for rents paid to the former 
landlords by him and his predecessors; and the accounts put in by 
him as papers of account of rents, given to the tenant by a former 
farmer of the landlords and vendor of the plaintiff, go rggher to dis- . 
prove than to establish the case fot the defence. No holder ofa -` 
permanent hereditary and transferable lease will be satisfied without 
receipts for rents, stating the nature of his tenure, or even keep 
accounts with, or take accounts current froth, any agent of his Inndlord. 

_ Even if anything so extraordinary be supposed to have been “done, 
anyhow in this case it is not satisfactorily explained why no regular 
receipts for rent were demanded besides these accounts. On these 
grounds, it is ordered that the appeals of the plainitiff-appellant be - 
dismissed, and the order of the lower Courf, fixing the assessment 
and awarding the arrear at the rate fixed therein, be amended: 
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“The poltas produced by the defendant are pronounced as not 


Norrexcsus- proved; the plaintiff is entitled to assess the lands held by the 


-DKR PAUL 
CHOWDRY 


v. 
_ Poursox. 


defendant on service of notice as now required by law; and both 
the parties are to bear their own costs of both the Courts,” o 

The defendant in, that suit having died, possession of the 
premises was taken by G. J. Thurlow, Henry Poulson’s exe- 
cutor, and on the 22nd Chaitra 1272 (March 1866), Muddoo- 
soodun duly served the following notice :— 

“To the tenaut G. J. Thurlow, executor on behalf of the late 
Henry Poulson’s sone, Mr. Jolin Poulson and Mr, Jonathan Poulson, 
of the Dogachia factory, of Thanna Kurreempore. 

“In my zemindari and patni tnlook Taraf Juggobundunpore, alias 
Mauza Dogachia, appertaining to Pergunua Kismut Dogachia, you are 
holding possession of 8,320 bigas, 1 kata, 4 chittaks of Innd, of various 
descriptions, ns found by the investigation of the Court Ameen. With 
the exception of the newly-formed allavinl chur, you are paying 
Rs. 1,163-18-15 as rent of the said lands, at an unfixed rate, which - 
is less than the rate prevailing all around. Taking the full rate, and 
as the value of the crop, mulberry, silk and indigo, growing thereupon, 
has now increased, nnd the productive power of land has also increased 
of itself without your agency, and all kinds of fruit and trees ; and 
on that account, the garden, lands, and habitation having increased, 
the value of homestend lands has also increased,—therefore an annual 
rental of Rs, 10,068-6-4 of the said lands having been fixed according 
to their various descriptions, and the undermentioned jummabandi 
notice is given to you, according to the provisions of s. 13 of Act X 
of 1859, that you do continue to pay the said rent to me, according 
to the instalments from the beginning of Baisakh 1273.” 

At the foot of the notice was a detail of the land and rent. 


ha incfbased rent not being paid, Muddoosoodun, on the Le 


March 1867, filed his plaint, in the Court of the Assistant 
Collector of Maherpore, claiming rent, since the date of the 
notice, "at the rate of Rs. 10,068-6-8. On the 17th May 1867, 
the respondent, who had bought from Thurlow, took defence to 


‘the action, by filing a written statement. He objected, first, 


that an action, founded on a notice to the executor, could not 


be maintained against the respondent. Secondly, that his 
predecessor had held the disputed jumma in maurasi from 


generation to generation, at a uniform rent, from before the 


H 
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decennial settlement, and that the plaintiff was not, therefore, 
competent, under ss. 3, 4, and 16 of Act X of 1859, to 
enhance the rent. His third objection was to the rate at which 
the rent was assessed, on the ground that ane land was over- 
valued. 

On the 22nd July 1867, Muddoosoodun having died, the suit 
was revived by the appellants. On the 26th July 1867, the 
Assistant Collector settled as issues— 

1st. —Whether the notice was regular? 

2nd.—Whether the holding of the respondent was liable to 
enhancement ? 
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3rd.— Whether the rates of Gegen rent, claimed by the | 


plaintiff, were excessive ? 

Several witnesses were examined as to the valué of the land, 
in order to show that it had increased; the respondent’s wit- 
nesses denying this. The respondent himself gave evidence in 
his own favor, and alleged that he held the land under what he 
alleged to be a maurasi lease, at a rental of Rs. 1,163-15 per 
annum, and he deposed to his title, as so holding, being derived 
through a Mr. Dunn, Messrs. Gisborne and others, from one 
Henry Van Ingles, who, the respondent deposed, got maurass 
leases from the appellant’s predecessors. He stited that he did 
not know in what year Van Ingles got the alleged maurasi 
leases; but he tendered in evidence three documents, dated 2nd 
Sraban 1231 (1824), purporting to be such leases, and one in 
his own favor dated 2nd Baisakh 1244 (1837), being the docu- 
ments set forth as, but held not to be, genuine documents, in the 
abovementioned suit brought against his father by the 
appellants’ father. In addition tp these so-called” leasess tie 
respondent filed receipts for payment of rent for a number 
of years, and the various conveyances of the indigo factory, 
for the purposes of which these lands were held, from the pre- 
vious owners of the factory, the first being dated in 1835. 
The appellants filed their title-deed as patuidars, the notice of 
enhancement, and the decision of the High Court above referred 
to. On the 30th November 1867, the Assistant Collector decreed 
the suit in favor of the appellants, but only for a rental 
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increased to Rs. 1,596-10-10, In his judgment he held that the 
notice was sufficient. As to the question whether the land was 
liable to enhancement of rent, the Assistant Collector said :— 

“ With regard to the second issue, the defendant Jonathan Poulson 


_ contends that his tenure is not liable to enhancement, "being of the ` 


nature observed in s, 15 of Act X of 1859. The evidence of Ram 
Bromo Lahoree and Goorodass Mozoomdar, and that of Mr. T. W. Dunn 
taken by commission, together with the receipts filed by the defendant, 
leave no doubt in the mind of the Court that the tenure has been held 
ata fixed rent, which has not been changed for the space of twenty 
years. Mr. Dunn, it will be’ remembered, was in posséasion of the 
tenure so far back as 1889, To render, then, the tenure liable to 


- enhancement, it must be shown that the tenure has not been held at the 


same rent from the date of the permanent settlement, or that the rent 
was fixed at some period subsequent to the date of tha permanent 
settlement. Advertence must here be made to case No. 180 of 1860, 
being an appeal to the High Court, in which the parties in this onse 
were regpectively appellant and respondent. The defendant has, in the 
present case, filed a number of pottas, which the High Court in the 
appeal pronounced disproved, affitming the views of the Principal 
Sudder Ameen in the original case with respect to them. The defend- 
ant has made no further attempt to prove the genuimoness of these 
pottas, except so far as the receipts do so ; and, with the High Court’s 
decision in view, they cannot here be received as evidence. The 
receipts which are filed in this ease do not seem, from the High Court 
Judges’ remaiks, to have been filed in the case they dealt with; and 
finding the pottas disproved, they decreed that the plaintiff was entitled 
to assess the lands held by the defendant. It is very clear that ther has 
been produced in the case before me the evidence which was not.forth- 
coming in the 1860 case, tried by the Nuddea Principal Sudder Ameen : 


-bat shaving been distinctly decreed by the High Court that the 


plaintiff is entitled to assess the lands held by the defendant on the 
service of notice, as required by law, the benefit of s. 16 of Act X 
cannot be availed of by the defendant, for the question as to the 
plaintiff's right to enhance the rent of the tenure has been made a res i 
judicata by the High Courts decision referred to.” 

Cross-appeals were presented to the High Court, the appel- 
lants contending that the Assistant Collector had not valued the 
land at a sufficient rate; the respondent contending that the 
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decision in the former suit did not constitute a res judicata, and 1878 

that the lands were not liable to enhancement of rent, and that E 

the notice was informal and bad. Cuowner 
On the 1st- August 1868, the High Court (Phear and Povrson. 

Hobhouse, JJ.) reversed the decision of the Assistant Collec- 

tor, and dismissed the suit on the ground that Act X of 1859, 

s. 4, created a presumption that the rent had been paid at the 


same rate since the date of the permanent settlement. 
The following was their judgment :— 


_ We are very clearly of opinion that the rent at which the land now 
in suit has been held, has not been changed for a period of twenty, 
years, inimediately preceding the commencement of this suit;and we 
also consider it is not proved that the land hus not been held, at that 
rent, from the time of the permanent settlement ; nor is it proved that 
that rent was fixed at auy period. It is possible that we might have 
had some hesitation on the latter point, had ceriain pottas, which have 
been referred to, been in evideuce before us. But we find, whether 
rightly or wrongly, the lower Court refused to receive these pottas 
as evidence, and the plaiutiffa’ plender has strenuously urged before us 
that they are not to be treated as evidence, although they are iu the 
record, and although he himself exhibited a disposition, which was uot 
easy of expression, to use them as evidence, on behalf of his own 
client. This being so, we do not see how we can avoid giving the 
defendant the benefit of the statutable presumption which is provided by 
the terms of s. 4, Act X of 1859. We have been referred to a case of 
Rakhal Doss Bose v. Sheikh Golam Surwar (1), in which this Court 
appears to have held in a suit brought by a landlord against his tenants 
for arrears of rent at enhanced rates, under the provisions of Act X, 
that the appellant, notwithstanding he had established the twenty yeare 
of enhanced rent, was not entitled to the benefit of s. 4, Act” e~eolely ` 
in consequence of a decree which had previously passed between the 
parties ; and it is now said that, on the same ratio decidends, the decree 
passed by the High Court between the parties to the present suit in 
1863 has the effect of depriving the defendant, now before us, of any 
benefit derivable from s. 4. It is enough for us to say that the report 
of the case of Rakhal Doss Bose v. Sheikh Golam Surwar (1) dis- 
closes some unusual connexion between the suit in which the first decree 


(1) 2W.R,, Act X Rul., 69. 
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was passed and the suit under Act X, which is the subject of the 
report ; and we are unable, without better knowledge of the facts than 
the report conveys, to judge whether or not we should have comè to the 
same conclusion as the lenrned Judges, under the peculiar circum- 
stances of that case, did come to with regard to the claim of the defend- 
ant. But it seems to us obvious that what we have to consider is pure 
matter of fact, aud not of law. We ure bound, by the very words of 
s. 4, Act X, to look solely to whut is proved in the case before us, and 
we cannot refrain from giving the defendant the benefit of the evidence 
which isin the record, merely because, in a suit five years ago, it was 
declared by a competent Court that the landlord nt that time had a 
right to enhance his rent. Such a declaration, unaccompanied by any 
actual alteration of rent, is irrelevant to any of the questious raised by 
the provisions of s, 4. With these merits we think that the appeal 
must be decreed, the decision of the lower Court reversed, and the 
plaintiff's suit dismissed. The defendaut must have his costs in both 
Courts. 
The plaintiffs, appealed to Her Majesty in Council. See 


Mr. J. D. Bell for the appellants.—The decree of the High 
Court of ist February 1863 is binding, and the right to 
enhance is res judicata. The plaintiff in that suit was entitled to 
a declaratory decree—Gumani Kazi v. Harihar Mooherjee (1). 
The question was raised as a direct issue and adjudicated upon— 
Meer Bahadoor Ali v. Mussamut Sunneechuroo (2). There is 
here no presumption arising; the defence relies upon pottas 
showing that the tenancy was created long after the date of the 
permanent settlement, Kunda Misser v. Ganesh Singh (3), and 
though those are rejected as not genuine, the defendant is not 


_ entitled.toafy you must presyme my tenancy began earlier. 


It comes within the exception at the end of Act X of 1859, 
s. 16, which is the section applicable, and not the 4th as erro- 
neously printed in the High Court judgment. The plaintiff 


has given all necessary dade Doss Bose v. Sheikh 


Golam Surwar (4). e 
(1) B. L. R., Sup, Vol, 15; (8) 6 B. L. R., App., 120. 
B,C, 1 Marsh., 623 (4) 2 W. Rọ Act X Rul, 69, 


(2) 6 W, B., 167 
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Mr. Doyne for the respondent.—A potta does not necessarily 


be demanded at any time. There is no estoppel pleaded here, 
and it is a mistake tò say the defendant has pleaded the pottas as 
the origin of his title. The Court had onthe former occasion 
no jurisdiction to entertain the question of enhancement. It is 
proved that the rent has not been changed for twenty years, and 
tlie plaintiff has given no proof to the contrary, so the presump- 
tion must arise under s. 16. It is only after servico of notice 
that the right to dispute the power to enhance arises under 
Act X of 1859, s. 14. 


Mr. J.D. Beil in reply. - 


Their LORDSHIPS gave the following judgment :— 


This was a suit for enhancement of rent, to which the defence 
inv substance was that the land, with reference to which the ques- 
tion arose, had been held at a uniform rent from the decennial 
settlement, and the defendant sought to avail himself of as. 16 
and 16 of Act X of 1859. The Deputy Collector gave his 
decision for the plaintiff, and determined upon a certain enhanced 
rent in pursuance of inquiries which he had made. This decision 
was reversed by the High Court, who held that the plaintiff was 
not entitled to enhance, 

The question has been reduced to one of comparatively small 
dimensions. The defendant, as has been stated, relies upon gs, 15 
and 16 of Act X of 1859. Those sections are in these terms :— 


S. 15 says :— No dependent talookdar, or other person possess- 


ing a permanent transferable interest in land, "fatermediaté 
between the proprietor of an estate and the ryots,” which is this 
case, “who in the provinces of Bengal, Behar, Orissa, and 
Benares, holda his talook or tenure (otherwise than under a 
terminable lease) at a fixed rent, which has not been changed 
from the time of the permanent settlement, shall be liable to any 
enhancement of such rent, anything in s. 51, Regulation VIII 
of 1793, or in any other law to the contrary notwithstand- 
ing.” Then s. 16 goes on to say:—* Whenever, in any suit 
under this Act, it shall be proved that the rent at which a talook 
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or other tenure is held in the said provinces has not been changed 


Novyrronun- for a period of twenty years before the commencement of the 
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Cnowpar suit, it shall be presumed that such talook or tenure has been held 


Pouraon. 


at that rent from the time of the permanent. settlement, unless 
_ the contrary be shown, or it be proved that such rent was fixed 
at some later period,” 

_ In their Lordships’ opinion, ‘the EE did establish that 
the rent at which the talook was held had not been changed for a 
period of twenty years before the commencement of this suit, and 
that he thereby cast upon the plaintiff the burden of showing 
“the contrary” (in the words of the Act), or that the rent had 
been fixed atsome later period; and their Lordships are of. 
opinion that the plaintiff has succeeded in proving that«vhich was 
cast upon him to prove. His proof consisted mainly in this :— 
That in 1860 a suit was brought, which was decided in 1863 by 
the High Court, by the plaintiff, or his predecessor in title, 
against the defendant’s father, under whom the defendant claims, 
for enhancement of rent. The case of the defendant was then - 
this :—In the first place he said that no sufficient notice had been 
proved; secondly, he said that thé falook had been granted to 
him, or his predecessor in title, in the year 1824, by various 
pottas, and that they fixed a uniformi mokurari rent which 
could not subsequently be changed, But he did not set up any 
title previous to those pottas. He did not set up that which 
was open to him to set up, namely, that he had held at a fixed 
rent from the permanent settlement, or, indeed, twelve years 
before it, which at that time would have been an answer to 
the case. It should be stated that this suit was decided before’ 
‘Act Xato which previous reference has been made, came 
into operation. The state of the law then was, that he could 
defend himself by showing an ancient tenure going back twelve 
years before the decennial settlement; but he made no case of 
the kind. He made a case of mokurari tenure, established 
by pottas in 1824. Upon that case the Court below gave a 
decree to the plaintiff on “both- points, on the ground that the 
notice was sufficient, the potta not being established, and that 
the power to enhance had been proved. The High Court upon 
appeal disagreed with the lower Court upon the first point. 
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They held that the notice was not sufficient, but they proceeded ` "e 
to decide that the plaintiff had a right to enhance. , : gear 


It has been said that this declaration on their part that the Voss 
plaintiff had a right to enhance, although he had given no  Povison, 
sufficient notice, was ultra vires; that upon failure of proof of 
notice, the Court had no right to make any such declaration, 
and, consequently, that such declaration is of no effect. But 
their Lordships upon this point entirely adopt the decision in 
the case of Gumani Kazi v. Harihar Mookerjee (1) heard 
before Sir Barnes Peacock, and Steer, Norman, Kemp, and 
Seton-Karr, JJ., which is precisely in point upon this question. 
It is there stated that “in a suit to recover arrears of rent at 
enhanced fates, when the question of the liability of the tenure 
to enhancement has been put in issue and fully tried, a decree 
may be given declaring the tenure liable to enhancement, 
though notice to enhance is not proved.” In this case the ques- 
tion of the right to enhancement was tried, as well as the 
question of notice, and the Court gave a SERGE decree as 
to the right to enhance. 

That being so, their Lordships are of opinion that this decree 
of the Court in 1863 does amount to proof sufficient to rebut 
the presumption referred to in s. 16 of Act X of 18659, 
arising from twenty years’ uniform payment of rent, that that 
uniform payment had extended to the time of the decennial 
settlement. It also amounts to proof that the rent was fixed at 
some later period. 

On this ground, therefore, their Lordships are of opinion that 
the plaintiff has satisfied the burden of proof which was thrown 
upon him. This decision of their Lordships is vesjugyoh in * 
accordance with a case in the High Court, on the 15th February 
1865, of Rakhal Doss Bose v. Sheikh Golam Surwar (2), which 
is thus described in the marginal note :—* The bringing of a suit 
by a landlord to recover arrears of rent at enhanced rates, under 
Act X of 1859, cannot annul the former decree of a competent 
Court, declaring the ryot’s holding to be liable to enhancement, 


(1) 1 Marsh. 623; RO B. L.R, (2) 2 W. Rẹ, Act X Rul., 69. 
Sup. Vol, 15, 
S 9 
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1878 by entitling the ryot (on proof of payment of uniform rent for 
Horesca: twenty. years) to claim the benefit of the presumption under 
Caowoay g, 4” It is to be observed that s. 16 is almost in the same 
Pouscn, words as s. 4, the one referring to CS and the other to 
under-tenants or talookdars. 

With respect to the question of the pottas, which were put 
in evidence by the defendant in the former suit which has been 
referred to, but which were not believed to be genuine at that 
-time, either by the Court of first instance, or the Court of 
Appeal, it appears that these pottas were rejected also in the 
present suit, both by the Court of first’ instance and the Court 
of Appeal. Their Lordships are not prepared to say that that 
rejection was wrong; but even if they had been received in 
evidence, their Lordships are of opinion, upon referring to them, 
that they would not have established the contention of the 
defendant in this suit, that he had held by a uniform tenure, 
commencing, at all events, as early as the decennial settlement. 
The effect of those grants does not appear to be to show a 
mere continuance of possession, but according to their Lord- 
ships’ view, they rather point to the creation of a new title. 

For these reasons, their Lordships are of opinion that the 
decision of the High Court should be reversed; that the appeal 
of the respondent from the Court of the Assistant Collector to 
the High Court should be dismissed with costs; and that the 
last-mentioned judgment of the Assistant Collector should be 
confirmed. Their Lordships will humbly advise Her Majesty 
to this effect, The respondents will pay the costs of this 
appeal. 


` D Appeal allowed. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Mitter. 


AMEERUNNISSA KHATOON, Wunne or MOULVIE ABDOOL 
ALI (Jupement-psetor) v. MEER MOZUFFER HOSSEIN CHOW- 
DURY alias MEHER MEAH AND ANOTHER (DECREB-HOLDERS).* 


Act VIII of 1859, ss. 210, 211, 246—Ezecution of Decree—Claim by 
personal Representative of Judgment-debtor—Appeal— Act XXIII of 1861 
e 11. ' 


. Where it was sought to execute a decree obtained against a person who had 
died since the date of the decree, by-attaching certain immoveable property 
in the possession of the personal representative of the deceased judgment- 
debtor, and such personal representative claimed to hold the property not in 
her representative character, but in her own right: Held, that her claim was 
not a.claim under s. 246, Act VIII of 1859, but that the case came under 
as. 210 and 211. It was a matter between the parties to the suit relating to the 
execution of the decree, and as such was, under s, 11, Act XXIII of 1861, to 
be determined by the Court executing the decree, and not to form the subject 
of a regular suit. The order rejecting the claim was therefore open to appeal, 


THE appellant in this case, Mussamut Ameerunnisse Kha- 
toon, was the widow and one of the representatives of Moulvie 
Abdool Ali, deceased. The “respondents, Meer Mahomed 
Mozuffer Hossein and others, had brought a suit and obtained 
a decree against Abdool Ali, against which decree:an appeal 
was preferred to Her Majesty in Council, and Abdool Ali 
having in the meantime died, Ameerunnissa came on the record 
as a defendant; but the original decision was affirmed. The 
plaintiffs now sought to execute their decree by attaching the 


immoveable property in the possession of Ameerntmissa and ` 


others, and thereupon Ameerunnissa represented to the Court 
that she was in possession of such immoveable property, not as 
representative to the deceased Abdool Ali but in her own right. 
This objection or plea of Ameerunnissa appears to have been 
dealt with by the Court below, as, indeed, it seems to have been 
regarded by all parties, as a question arising under s, 246 of the 

* Miscellaneous Regular Appeal, No. 89, preferred on the 26th March 1878, 


against the order of the Subordinate Judge of Zilla Backergunge, dated the 
28th February 1878. 
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1878 Civil Procedure Code, and the Subordinate Judge in dealing 
Axregun- with it observed:—“In summary cases if is unnecessary to 
Kuatoon observe anything as regards the invalidity of the documents 

Maen Mozor- filed by the objector. It is only necessary to determine posses- 
Caowpnry, Son by right of inheritance which, under the circumstances of 
k this case and case No. 82 mentioned above, is proved, that is, the 
claimant objector holds possession over the said properties by 
right of inheritance from Moulvie Abdool Ali, deceased, judg- 
ment-debtor.” Ameerunnissa now appealed to the High Court 

on the ground that her objection had not been tried out. 


Baboos Romesh Chunder Mitter and Nullit Chunder Sen for 
the appellant. 


Mr, Woodroffe (with him Baboos Kali Mohun Doss, Doorga 
Mohun Doss, and Kashikant Sen) for the respondents. 


The arguments fully appear in the judgment of the Court 
which was delivered by 


Jackson, J. (after stating the facts as above, and observ- 
ing, with reference to the Judge’s mode of dealing with 
Ameerunnissa’s plea, “that looks very much like trying one 
side of the case, and refusing to try the other,” continued).— . 
Mr. Woodroffe, who appears for the respondents, contends 
that this being a decision on a claim under s. 246, the order 
of the Court below is not subject to appeal, but the party 
aggrieved is at liberty to bring a suit to establish her right. 
Several cases have been cited to us in which, unquestion- 
ably, this view of the case has been taken, notably, Maha- 
raja Dheraj Mahatab Chund Bahadoor v. Mussamut Pearee 

_ | Dossee då% e Shurfun Bebee y. The Collector of Sarun -(2), 


(1) 6 W. R., Mis. 61. Act VIII of 1859, 8. 2486—Kxecution—Per~ 
(2) Before Mr, Justice Phear and Justica sonal Representative. 
Sir 0. P, Hobhouse, Bart, Messrs, R. E. Twidale and C. Gre- 
The 24th July 1868. gory for the appellant. 


SHURFUN BEBEE (DEFENDANT) : . i 
e THE COLLECTOR or BARUN, Baboos Kishen Kishore Ghose and 


REPRESENTING THE COURT or Juggodanund Mookerjee for the 
- WARDS (Pidovrrer).* respondent. 

* Special Appeal, No. 707, preferred on the 27th March 1868, against the decree of the 
Jndge of Zilla Sarun, dated the 80th December 1867, affirming the decree of the Mansif 
of Chuprab, dated the 16th February 1869, 
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Inre J. B. Rainey (1), Haris Chandra Gupta v. Srimati Shashi ` 1878 

Mala Gupti(2), and Kali Charan Gir Gossain v. Bangshi Mohan GEN 
ATOON 


in 1842, among other mehals, settled aroun Mozur- 
the 8 annas share with Oopadhia’s rer Hossein 
widow as representing the proprietor, C¥OWDHRY. 


Tae judgment of the Court was 
delivered by 


` Pusar, J.—The plaintiff in this suit, 
alleging that he is owner in possession 
of one-third of an 8 annas share of s 
specified mauza, and that his enjoy- 
ment thereof is menaced by reason 
of the defendant having attached it, 
caused it to be sold, and then himself 
purchased it, in execution of a decree 
held by him against a third person, 
prays for a declaration of his, the 
plaintiffs, right of ownership and 
possession. 

The title which the plaintif seta 
up is as follows :—The 8 annas share 
in question formerly belonged to 
one Shahamut Ali Khan, who, by 
two deeds made in the years 1810 
and 1813 respectively, mortgaged it, 
under the form of a conditional sale, 
to Hirchal Oopadhia. Shahamut had 
three sons, Hossein Ali, Soojat Ali, 
and Nusseernt; and in 1819 he sold 
nearly all his property, including 
the premises mortgaged by the deeds 
of 1810 and 1813, to his two eldest 
sons, Hossein Ali and Boojut Ali. 
In the following year, 1820, these two 
sons, with the view ‘to liquidating 
their father’s debts, entered into a new 
arrangement with Oopadhia, and, 
amongst other things, got him to 
accept a fresh mortgage from them of 
the 8 annas share, in lieu of the origi- 
nal two mortgages of the same given 
in 1810 and 1813. Afterwards, name- 
ly, in 1830, Oopadhia took due steps 
for foreclosing the mortgage against 
Hossein and Soojut, and obtained his 
final decree for foreclosure in 1831. 
Subsequently to this again, it appear- 
ing that the mauza was being held 
free of payment of Government reye- 
nue, the Government revenued it, and 


her late husband, then deceased. 
From Oopadhia’s widows the plaintiff 
derived by purchase the one-third 
of the 8 annas share, in respect of 
which he sues. 

The case put forward by the de- 
fendant is certainly very remarkable. 
With one exception he scarcely con- 
travenes the plaintiff's facts. He says 
that he has become by purchase the 
holder of a decree which was obtained 
sin 1836 against the heirs of Shahamut 
on amoney debt of the latter, and 
that in execution of that decree he, in 
1866, caused the rights and interest of 
Nusseerut (Shahamut’s third son) in 
the mauza in question to be attached 
and sold, and at that sale he himself, 
the decree-holder, became the pur- 
chaser. Standing thus in the shoes of 
Nusseerat, he maintains that the plain- 
tiff has not made out a right to posses- 
sion of the share to which Nusseerut, 
as one of Shahamut’s three sons, was 
entitled in the 8 annas mauza, sub- 
ject to the first mortgage transaction 
of 1810 and 1818; because the sale of 
1819 was, he avors, a frandulent trans- 
action between the father and the 
two elder brothers, and the foreclo- 


sure effected against »Moggein and * 


Séojut in 1881 could not affect Nussee- 
rut’s interests. 

It appears, farther, as part of the 
facts of this case, that, when the pro- 
perty in suit was attached in 1866 at 
the defendant's instance, in execution 
of his decree of 1886, the present 
plaintiff duly preferred his claim to it 
under the provisions of s. 246 of Act 
VII of 1859; but this claim was 


(1) 6 B. L. Ry 725. (2) Id, 721. 
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on the point, is that of Sheikh 


Murn Mozor- disallowed by the Court which was 
FER Hossein charged with the execution of the 


“CHOWDHEY. 


decree, And thereupon the plaintiff 
brought this suit, 

I cannot help thinking that there 
has been very much of a blunder 
made in these execution-proceedings, 
aud that by reason thereof the plain- 
tiff has been placed in a false position. 
He and his predecessors have, by the 
admission of the defendant, been in 
the enjoyment of this property as of 
right for nearly forty years; and it 
cannot be just that, because the de- 
fendant has chosen to seize it in 
execution of a decree against a third 
person, the plaintiff should be reduced 
to the necessity of bringing an action 
to defend his possession, and for that 
purpose to prove his title, as if he 
were seeking to get it out of the hands 
of one who was de facto holding it 
with a presumptive show of right, 
The truth is, as it seems to me, that 
the Court which issned process of 
exocution, misapprehended jts duty in 
that respect. The decree of 1836 
was passed against certain defendants, 
including, I suppose, Nusseerut, not as 
persons individually liable thereunder, 
but as representatives of Shahamut; 
consequently, by the present law 
which reggie the execution of 
decrees, which did so in 1866, the 
decree could be executed only by the 
attachment and sale of property of 
the deceased Shahamut, unless the de- 
fendants failed to satisfy the Court 
that they. had duly applied all such 
property of the deceased as was 
proved to have come to their posses- 
sion, in which case the decree might 
be executed out of property belong- 
ing to the defendants to the extent of 
the deceased’s property proved to 
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The leading case, so far a8 report is concerned 


Wahid Ali e Mussamut 


have been not properly applied by 
them (see s. 208, Act VITI of 1869). 
Now, in 1866, when the decree was 
sought to be executed, Shahamut had 
been dead upwards of forty years ; 
and it is literally absurd to talk of 
there being at that time any property 
seizable as belonging to him. It re- 
mained, then, to the execution-creditor 
to establish that, on the death of Sha- 


hamut, property of his passed to the 


defendants, which had not been duly 
applied by them. Upon his sucoeed- 
ing in doing this, he would become 
entitled to ask for the attachment and ` 
sale of an equal amount of property 
belonging to the defendant or defend- 
ants, whom he had shown to be 
guilty of such misapplication. It does 
not -appear that any step of this 
nature was taken, and, therefore, no 
foundation has been leid upon which 
the execution-creditor could base his 
claim to seize the right, title, and 
interest of his judgment-debtors in 
any property. Under this view of 
facts, he ought not to have been 
allowed to seize and sell Nusseerut’s 
rights and interests in the property 
which is in guit? But, moreover, when 
the decree against Nusseernt and 
others, representatives of Shahamut, 
was sought to be executed in 1866, 
Nusseerut himself had long been dead, 
and even, supposing that his own pro- 
perty was originally liable to satisfy 
that decree, it had by his death passed 
to other hands, and effectually changed 
owners, The  execution-creditor's 
sole resource would therefore be the 
property of Nusseerut's representa- 
ives, on the like hypothesis as to 
misapplication, if property of Nussee- 


(1) 6B. L. B., 727. 
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Jumayi (1). In that case, where a suit had been brought ` 1878 
by the party complaining of the wrongful sale of a property Arens: 


rut came to their-hands, as was made 
in the case of Nusseerut, when treated 
as representative of Shahamnt (ss. 
210 and 211 of Act VIII of 1859); 
and itis not pretended that any en~ 
quiry has been held as to whether or 
not any assets of Nusseerut ever came 
to the hands of his representatives 
now on the record; and, if so, to what 
extent they were rightly applied. The 
truth is, that a mistake has been made 
in considering that certain provisions 
of Act VIII of 1889, relative to ob- 
taining execution of a decree against 
a living judgment-debtor, are appli- 
cable where execution is sought after 
the judgment-debtor is dead. While 
the man is alive, property belonging 
to him may be in the hands of others 
than himself, and hence the necessity 
of some such provisions, as those of 
a. 246, for the purpose of preventing 
evasion and froud. But by the 
fact of the debtor’s death his pro- 
perty passes from him. It may be 
that it will, in the hands of the trans- 
feree, remain still liable to satisfy the 
deceased’s debta ; but if so, the trans- 
feree for the same reason becomes the 
representative of the deceased for the 
payment of those debts, and the pro- 
per mode of getting at such property 
of the deceased as he holds, is to put 
him on the record in the place of the 
deceased in the ordinary mode, which 
would necessitate the establishment 
of his representative character, or, else, 
to bring a regular suit against him. 
There is no ground for treating him 
as if he were holding benami for the 
dead man, and therefore no ground for 
acting as if s. 246 applied. 

With these views and, indeed, on the 
state of the case as it is disclosed by 
the representations of both sides, it 
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seems to me that this suit should be Meer ‘Mozur- 
dealt with as if the defendant were in EEN 
the position of plaintiff seeking to 
establish a right to follow the assets 
of Shahamut into the hands of the 
present holder, and to take them in 
satisfaction of Shahamnt’s debts. 
The onus is on him to make out that 
he has an equitable right to this pro- 
perty, which originated either at the 
death of Shahamut, or which sprung up 
in consequence of the decree against 
Shahamut’s representatives, and has 
survived the alienations of the last 
thirty or forty years, so as to enable 
him to assert it against the present 
plaintiff. It is obvious that task of 
this kind is not likely to be an easy 
one under any circumstances. Bat 
in this case the defendant's own story 
entirely cuts the ground from under 
him. He does not pretend that there 
is in the plaintiff's hands any property, 
which can be unconditionally taken 
in satisfaction of a decree against 
either Shahamut or Shahamut's repre- 
sentatives. All he says amounts to 
this, namely, that the right of Nuesee- 
rut to redeem the property in suit is 
still alive; that this right to redeem, 
considered ‘a8 a beneficial interest 
in the Jand, is liable to be taken in 
execution of the depree againat - 
Shnhamut’s representatives; thet it ~ 
has been so taken; and that he has 
bought it. I need not point out that 
even if all this be correct, it does not 
give the defendant a title to the pro- 
perty which is the subject of contest, 
According to this, his own account, he 
has bought nothing which the plaintiff 
has. He has only purchased the right 
to stand in Nusseerut’s shoes. At 
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belonging to her, and in her possession under the circum- 
stances contemplated in s. 246, the plaintif Mussamut Jumayi, 
having been the representative of the original debtor, but 
claiming to hold the land in dispute in her own right, 
the Chief Justice, with the concurrence of the majority of 
the Court, held that the suit would lie, and that, in a certain 
sense, Mussamut Jumayi had not been a party to the original 
suit, It appears to me that in all those cases some confu- 
sion, and a great deal of refining, have arisen out of the curi- 
ous practice in the mofussil of suing a defendant in some 
* capacity” as it ie called. The Civil Procedure Code in s. 26 
prescribes, that amongst the particulars which a plaint is to 
contain are the name, description, and place of abode of the 
defendant, and, in-the body of the plaint, the circumstances out 
of which the liability of the defendant is to be established must 
be set forth. It seems-to me very inconvenient that the 
defendant should be described as holding some capacity. Where 
a suit is brought under s. 203 of the Procedure Code against 
the representative of a deceased person, it seems to me that the 
defendant should be described as stated in s. 26, and the plaint 
should contain an allegation that he is the representative of 
such a deceased person, and the suit is brought against him as 
defendant on that account: and if the particulars in the plaint 
are made out, a decree will pass against him under s. 203. 
S. 210 provides:—“If any person against whom a decree has 
been made shall die before execution has been fully had 
thereon, application’ for execution thereof may be made 
against the legal representative or the estate of the person so 
dying as‘ *aforesaid;” and a. 211 says:—“ If the decree be 
ordered to be executed against the legal representative, it shall 
be executed in the manner provided in s. 203 for the execu- 
tion of a decree for money to be paid out of the property of 
a deceased person.” It seems to me that the present case is 
one falling precisely under those terms. It was sought to 


most, this gives him a right to sue for not to interfere with the decision of 
redemption, and he has no sort of the Lower Appellate Court, and that 
claim to the judgment in this suit. this appeal should be dismissed with 

For these reasons, I think, we ought costs. - 
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execute the decree, originally obtained against Abdool Ali, _ 1878 
against Ameerunnissa as one of his legal representatives, and ANEERUN- 
such application was, and must have been, based upon the ground Eaaroon 
that Ameerunnissa was in possession of property belonging to the een Mozor- 
FER Hosssim 
estate of Abdool Ali, which property, accordingly, the Court was Cuowpurr. 
asked to attach with’a view to sale. Ameerunnissa’s answer to 
that application being that she held that property, not as the 
legal representative of Abdool Ali, but in her own right, it 
appears to me that that has been mistakenly termed a setting 
up of a claim under s. 246, whereas it was in reality the answer 
of Ameerunnissa to the execution-creditor’s application. This 
being a view different from that taken in previous cases by this 
Court, we should have been under the necessity of referring 
the matter to a Full Bench, if it were not for the decision of the 
Judicial Committee in the very case of Chowdry Wahed Ali v. 
Mussamut Jumace (1), in which an appeal was made against 
the judgment of the Full Bench already referred to. In that 
judgment their Lordships say that “ they are unable to assent to 
some of the reasons on which the High Court have founded their 
judgment.” They proceed :—* It is obvious, therefore, that a 
party in a representative character is so distinctly a party to the 
suit, that under certain conditions his own private property may 
be attached and sold. It is true, that to fix him with this liability, 
it must be shown that he had received property of the deceased, 
of which he has failed to prove a proper disposition. But these 
things are all cognizable’ and proper to be ascertained in the 
suit in which the decree is made, during the progress of the 
execution-proceedings founded upon such decree:” and I should 
mention, it appears to me, that they should be dscertained 
directly under application under ss. 210 and 211. 

Their Lordships then intimate that they would not have 
upheld the judgment of the High Court if it rested upon such a 
ground alone, but that they consider there are other grounds 
upon which the judgment can be supported, and they proceed 
to state what those were. The learned Counsel for the respond- 
ent represented to us that, in these circumstances, the observa- 

(1) 11 B. L. R., 149. 
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tions of their Lordships in the Judicial Committee as to whether 
a ‘party: in a representative character is a party to the suit, . 
‘ought to be dealt with as obiter dicta, and he stated that the Lords 


Maen Mozor- of the Judicial Committee themselves have intimated that they 
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do not desire that any observations thrown out by them in the 
course of judgment, in regard to matters which are not necessary 
for the decision of the case in which that judgment is given, should 
be used as authoritative opinions. I can only say that I should 
have some hesitation in so dealing with observations deliberately 
made by theix Lordships on a point directly arising in the case, 
though not, perhaps, necessary to the decision. It appears to me 
that in that particular case the Judicial Committee had abso- 
lutely declared that the judgment of the High Court could not 
have been supported but for other facts, which they proceeded 
to state. Be that,as it may, I think at least the expression of 
opinion by the Judicial Committee does so far relieve us from the 
weight of authority of previous decisions of this Court, that we 
may venture to act upon our own view in this case. ` I have 
said that this case appears to me to come under ss. 210 and 
211. Another reason which makes me think that the case is 
not one under s. 246, is that the first sentence of that sec- 
tion appears to exclude such a case as this. It says:— In the 
event of any claim being preferred to, or objection offered 
against, the sale of lands, or any other immoveable or moveable 
property, which may have been attached in execution of a decree, 
or under any order for attachment passed before judgment, as 
not liable to be sold in execution of a decree against the defend- 
ant, the Court shall, subject to the proviso contained in the 
next succeeding section, proceed to investigate the same with 


the like powers as if the claimant had been originally made a 


defendant to the suit, and also with such powers, as regards 
the summoning of the original defendant, as are contained in 
s. 220.” Surely that section could never have been intended to 
apply to cases in which the objector was the original defendant. 
That seems to show, I think, conclusively, that where a party 
claiming in her own right, although sued in a representative 
capacity as it is called, has had a decree passed against her 
under g. 203, in that case any objection of her in her personal 
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right‘to the property could not be dealt with under s. 246. em 
As the proceedings under ss. 210 and 211 are to be dealt with ea 
in the same manner as those under s. 203, it appears to me that Kuatoox 
the same principle applies. That being so, the case appears to Meee Mozor- 
come clearly under the terms of s. 11, Act XXIII of 1861, canine 
and to be one of those questions between the parties to the suit, 
and relating to the execution of decree; which are to be deter- 
mined by the Court executing the decree, and which are not to 
be the subject of a regular suit. - 
It may be said that a claimant under s. 246 sets up an affir- 
mative case, while a judgment-debtor under s. 203 or s. 210 sets 
upa negative case; but this is a shadow and does not affect the 
real substance of the matter, I think, therefore, that in this 
case an appeal lies; and if an appeal lies, we must consider 
whether the matter has been properly dealt with by the Court 
below. Itappears to me that it has not been so dealt with; that 
the real issue in the case has been misconceived; and that the 
Subordinate Judge has declined to enter into the evidence which 
was quite material on the subject to be decided. ‘I think the best 
course would be to frame the proper issues ourselves, and send 
them to the lower Court for finding thereupon. Accordingly, 
we frame the following issue :— 
Whether the property which has been attached, and which 
js admittedly in the possession of the appellant, is a property 
which came into her possession as part of the estate of the 
deceased Abdool Ali? On this issue. the parties will bé at f 
liberty to offer any evidence they think fit. 


Appeal allowed, - 


4 


1873 


Feby. 14. 


KS 


BENGAL LAW REPORTS. (VOL, XI. 


Before Sir Riohard Couch, Bt, Chief Justice, Mr. Justice Glover, and 
Mr, Justice Mitter. 


L. P. D. BROUGHTON, ADMINISTRATOR-GENBRAL op Barca, Ann Exe- 
CUTOR APPOINTED UNDER THE Wu. or tuu Lara ABRAHAM POGOSE 
(Dsrsenpaxt) v. J. Q. N. POGOSE ano axorgar (PLAinrirrs).* 


Armenian Will—Construction—Devise—Absolute Estate— 
Estate for Life. 


An Armenian by his will in the Bengali language made a gift to his son 
in the following terms :—“I bequeath to A as salamati my talooks (which he 
named) and Re. 6,000 in cash. He shall enjoy the profits of the aforesaid 
talook. On his demise his sons shall get. The mooktears shall make over to the 
satisfaction of A.” Held that the will was to be construed according to equity 
and good conscience, and not according to English law. The rule applicable 
was that, unless a contrary intention appeared, the estate given was an absolute 
one, A took an absolute estate under the devise. 


NronoLas Maroar Poaoss, an Armenian resident of Dacca, 
and a member of the Armenian church, by his will, made in the 
Bengali language, and dated the 22nd Aghran 1236 (5th Decem- 
ber 1829), appointed his two sons, Gregor and Petruse, mooktears, 
in respect of all his estate and effects whatsoever, and, subject to 
certain specific gifts and legacies, devised and bequeathed to 
them, and on their deaths, to their sons, all his moveable and 
immoveable property, in the following terms :— 

“I bequeath to Gregor Baba a moiety of my entire properties, moveable, 
immoveable, &., aforesaid, save and except the amount of salamati and 
other expenses ; and the other moiety to Petruse Baba, They ball uot 
be at liberty. to make alienations by sale or gift. They shall enjoy the 
profits. On their demise their sgns will become proprietors of the shares 
of their respective fathers.” á 

Among other provisions in the will were the following :— 

nä. Ihave, during my life, allowed maintenance to my wife and sons, 
I have no concern whatever with their debts of any description. They 
shall not be at liberty to sell, or cause to be sold by auction, my 
properties immoveble for their debts, 


* Regular Appeal, No. 112 of 1872, from a decree of the Judge of Dacca, 
dated the 16th February 1872, 
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“4. My sons shall give to my wife Catherine Bebee the sum 
of Re, 25,000 as salamati (gift), the large one-storied house in 
Sacheepandoripa, formerly occupied by Amsooddee Buksh, and her own 
jewels and articles as may be forthcoming, and Rs. 200 per month 
by way of maintenance. They shall not demand rent of my pur- 
chased house occupied by my eldest daughter Mussamut Madalook 
Bebee, widow of the late Pitrus Manook, during her life. My 
mooktears shall pay for the repairs of the said house. She shall 
get Rs, 30 per month by way of maintenance, and the Kowla, which 
used to be recorded as comprised in Joar Rutundee, as long as she lives, 
Her son and daughters shall receive as salamatt Rs. 3,000 at Rs. 1,000 
each. My second daughter Shachee Bebee, and her husband Johannes 
Manook with her son, shall get Rs. 11,000 as salamati. My youngest 
daughter Woochoo Bebee, and her husband Lucas Gregor, shall receive 
Rs, 5,000.. They (the mooktears) shall pay to Sreemutty Chumam, 
wife of my son Gregor, a salamati of Rs. 1,000, and to Sreemutty 
Akchapur, wife of Petruse Baba, a salamati of Ra, 600. They shall 
pay Archbishop Pogose a salamati of Rs. 8,000, and to Sreejoot 
Daor Mookurun, minister of our Dacca church, a salamati of Rs. 500; 
and shall purchase a house, or land, of the value of Rs. 5,000, for the 
expenses of the holy church, so that.the minister of the church for the 
time being, who may offer grand mass in my name every Wednesday, 
may be paid out of the profits thereof.” 


Then came the following bequest to Abraham, or Abram, 
Pogose, an illegitimate son of the testator, with reference to 
which the present suit was brought:— 


“ I bequeath to Abram Baba as salamati my talook Joar Narain Pasha, 
in the district of Backergunge, and Joar Shinghosree and Shakchoota, 
and Kismut Bhoosa Barree, together with Bangalkandee and Nagor- 
kandee, in the district of Mymensingh, and Rs. 6,000 ia cash. He 
shall enjoy the profits of the aforesaid talook. On his demise his sons 
shall get. The mooktears shall make over to the satisfaction of Abram 
Baba.” ` 

In a subsequent part of the will was another bequest to 
Abraham, which ran as follows :— S . 

I bequeath to Abram Baba as salamati tho one-storied house which 
I am getting constructed immediately on the north of the road in 
Mohulla Pakertolee, formerly "belonging to Johannes Manook.” 

At the time of his father’s death, Abraham Pogose only had 
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an illegitimate son, named Gabriel, who subsequently died, leav- 
ing five children. 

Abraham Pogose died, having made a will whereby he pur- 
ported to deal as absolute owner with the property left him 
by his father, and whereof he appointed the defendant executor, 
and the defendant in that capacity took possession of his estate.’ 

The present suit was brought by the sons of Gregor and 
Petruse Pogose against the defendant as such executor for posses- 
sion of, or a declaration of their title to, the property mentioned 
in the first devise to Abraham, on the ground that, under the 
will, Abraham took only a life-estate, the devise over being 
inoperative as he died without issue. 

The defendant, on the other hand, contended in his written 
statement that the devise to Abraham’ Pogose was an absolute 
and valid gift, without any reservation for the testator and his 
heirs of any right or interest in the property devised; that the 
words of ‘the devise over were mere surplusage; that the 
statement that Abraham Pogose died without issue was incorrect, 
inaamuch as Gabriel Pogose had been acknowledged and recog- 
nized by the testator in his lifetime as the son of Abraham ;- that 
the testator had no intention to exclude Gabriel from the inherit- 
ance, but meant to refer to him in the devise over to Abraham’s , 
sons; and that there was nothing in the will to prevent Abraham 
Pogose from conveying away the properties devised to him as 
salamati, or from disposing of them by will. 

The Judge of Dacca dismissed the plaintiffs suit, holding 
that Abraham had only an estate for life under his father’s will, 
and that inasmuch as he died without legitimate issue, the 
devise over-to his sons failed. ' 

From this decree the plaintiff appealed to the High Court, 

Mr. Woodroffe (with him Messrs. Berners, Sanderson, and 

Upton) for the appellant. 

The Advocate-General, offg. (Mr. Paul) (with him Mr. 

C. Gregory and Baboo Kalimohun Doss) for the respondents. 


Mr. Woodroffe.—Abraham took an absolute interest under 
the will, the property being given to him as salamati, which 
means an absolute gift or present. The land and the sum 
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of Rs. 6,000 were given in the same clause of the will, 
but it is not pretended that Abraham only got a life- 
interest in the money. Upon the evidence it is clear that the 
testator and his family treated and spoke of Abraham as the 
son of the testator, and recognized Gabriel as Abraham’s son; 
and there is nothing either in the evidence, or in the will, to show 
that the testator intended to give Abraham only a life-estate. 
The words of the gift over are mere surplusage. The expres- 
sion “ on his demise” is a liberal translation of the words “when 
he is no more,” which occur frequently in Bengali wills where 
no succession of estates is intended. From the rest of the will, 
it is clear that the testator well knew how to create a life-estate, 
witness the gift to his eldest daughter: again in the gift to his 
sons the testator imposes a restraint on alienation, whereas there 
is no such restriction in the devise under consideration. The 
only question in the case is as to the rule of construction to be 
applied to the will of au Armenian. It is submitted that it must 
be -construed according to principles of natural justice; and 
not according to the technical rules of English law, Barlow v. 
Orde (1); but even were the latter held to apply, under the rule 
in Shelley’s case, Abraham would take an absolute estate. 


The Advocate-General for the respondents.—The gift of land to 
Abraham is cut down to a life-estate by the devise over to his sons, 
and by the words “he shall enjoy the profits,” which amount by 
implication to a restraint on alienation, When the testator 
intended to give an absolute interest, he framed his gift ina 
different way; thus the gift of the Rs. 6,000, although made in 
the same clause of the will, and the gift of the house ina later 
clause, are without any words Af limitation or restriction. 
[Mrrrmer, J.—In the case of the bequest to his eldest daughter, 
the testator expressly gave a life-estate]. A life-estate may be 
created by the words “for life” or by any other words which 
indicate the testator’s intention that the object of the gift was 
to take a life-interest only, as for instance “ until death,” or 
“on his demise,” or “when he shall be no more.” Gabriel, 
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being illegitimate, would not také as a puttro (son) the word used 
in the-will. Christian marriage entails the exclusion of ilegi- 
timate children. The fact that the testator knew that Abraham 
had a son makes no difference; Godfrey v. Davis (1); and the 
use of the plural number in the devise over to Abraham’s sons 
shows that the testator did not refer to Gabriel. In Barlow v. 
Orde (2), the illegitimate children were expressly named. 
Principles of natural justice may be applied to all relations 
between man and man arising from contract or tort, but rights 
of succession and the like must be governed by some substantive 
law. The Hindu and Mahomedan laws being inapplicable to 
this case, it must be decided according to the modified form of the 
English law which constitutes the territorial law of India, The 
Secretary of State v. The Administrator-General of Bengal (3); 
thus in Musleah v. Musleah (4), the English law of inheritance 
was applied in the case of a Jew who died intestate, with respect 
to his property in the mofussil. 


Baboo Kalimohun Doss on the same side. 


Mr. Woodroffe in reply— When after a bequest words are 
used that are repugnant to the gift, they are of no effect— 
Doe d.' Cotton v. Stenlake (5). Lord Ellenborough there 
said :—* The words ‘ during their lives,’ after the devise to the 
daughter and her heirs, is merely the expression of a man 
ignorant of the manner of describing how the parties whom he 
meant to, benefit would enjoy the property.” Where a testator 
uses the expression “in case of death,” the question is whether 
he means “ at or from,” eo as-to restrict the prior bequest to a 
life-interest, the general rule being that, where the bequest is 
simply to a person, and in case of his death to another, that the 
first takes absolutely (6). In cases like the present, the lex 
personalis must, if possible, be ascertained—Rewun Persad v. 
Mussumat Radha Beeby (7). Though the opposite of this 


(1) 6 Ves., 48. ` “ (8) 12 Best, 515, at p. 517. 
(2) ö B. L. R., 1. (8) 2 Jar. on Wills, 3rd ed, 703. 
(3) 1 B. L. R., O. 0., 87. (7) 4 Moore's I. A., 137. 


(4) 1 Boul., 234. 
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seems to be laid down by Markby, J., in The Secretary of 
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State v. The Administrator-General of Bengal (1), but it'would KEN 


appear that Markby, J., went much further than was necessary 
in that case, and his opinion is inconsistent with expressions 
of the Privy Council in Abraham v. Abraham (2). 


The judgment of the Court was delivered by 


Covos, C.J. (who, after stating the facts shortly, proceeded):— 
The question between the parties depends dpon the construction 
which is to be put upon the will of Nicholas Marcar Pogose. 

As there seemed to be some doubt whether the translation of 
the will in the paper book was accurate, we have had the will 
again translated. 

The terms of the bequest to Abraham Pogose are as follows :— 
(His Lordship read the clause, ante, p. 75, and continued).— 
We have to construe this will according to equity and good 
conscience. The testator does not appear to have been a 
person whose will would have to be construed according to 
the English law, and the rule I think we ought to accept 
is, that, unless a contrary intention appears, we should consider 
that the estate given is an absolute one. That is the rule 
which has been made the law of England by the Legislature in 
the Wills Act, and it is admitted by all persons. to be a most 
salutary canon of interpretation of wills. The fact that the 
Legislature has considered it right to enact it as a rule of 
interpretation in England speaks most strongly in its favor; and 
it has been adopted in this country with regard to certain wills 
by s. 23 of Act XXV of 1838. Certainly, when we have to 
construe a will made by this person,’ we ought not to apply the 
technical rule of English law that, where there were no words of 
inheritance, the estate was only to be a life-estate. 

Then, applying to what the testator has said the rule, that we 
must consider the estate to be absolute until a contrary intention 
appears, let us see whether it can be said that a contrary 
intention appears. He bequeaths the talooks, and Rs. 6,000 
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in cash. If we stop here, we cannot say that his intention was 
anything else than to give the property absolutely ; because we 
cannot suppose that he intended to give the Rs. 6,000 in cash 
otherwise than absolutely. He did not intend to give only a 
jife-interest in it, and yet it is in the same bequest as the talooks. 
We should not be justified in saying that, when he included all 
in one bequest, he meant by the words “I bequeath” to give 
the talooks for life only, and the cash absolutely. The fair 
meaning of this part of the bequest seems to me to be that he 
intended to give, and considered he was giving, the property 
absolutely to Abram Baba, who apparently was his natural son. 

Then, do the words which follow, rr He shall enjoy the profits 
of the aforesaid talook, on his demise his sons shall get,” show 
an intention to limit the gift, which had been made in the 
previous part of the sentence, to a life-estate ? 

It appears that, when the will was made, Abraham Pogose had 
only one son, and that apparently not legitimate, The testator 
may have intended to include him by the term “sons,” but 
apparently he did not intend this particular son to be the sole ` 
object of his bounty. Ifhe had, there might have been some 
pretence for saying that he meant the property to be enjoyed by 
the father for life, and afterwards by the son. But he says that 
after his demise “ his sons shall get,” referring to the succession 
which after Abraham Pogose’s death would naturally take place, 
if he did not part with the property in his lifetime, which the 
testator probably thought was not likely to happen, I think 
these words, instead of showing an intention on the part of the 
testator to give to Abraham Pogose the talooks for his life only, 
and maké+a gift by the will to such sons as Abraham Pogose 
should have, only describe what the testator ‘thought would 
really follow from what he had done. 

The case which Mr. Woodroffe quoted, Doe d Cotton v. Sten- 
lake (1), resembles the present. There it was a devise toa 
daughter and her heirs during their lives: and it seems to have 
been contended that the devisees were to take life-interests in 
succession, but Lord Ellenborough said that he considered the 


(1) 12 East., 516. 
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words were merely the expression of a man ignorant of the 
manner of describing how the parties, whom he meant to benefit, 
would enjoy the property ; for whatever estate of inheritance the 
heirs of his daughter might take, they could in fact only enjoy 
the benefit for their lives. I think we cannot say that there is, 
in this will, an expression of an intention that Abraham Pogose 
should take other than an absolute estate in this property. 

It is true that, in a subsequent part of the will, there is another 
bequest to him of a house. Itis:—“ I bequeath to Abram Baba 
as salamati the one-storied house which I am getting constructed 
immediately on the north of the road in Mohulla Pakertolee, for- 
merly belonging to Johannes Manook.” Here there are not such 
words as were used in the previous bequest. But I do not think 
that the omission to say anything, in that part of the will, about 
the taking the profits for his life, is sufficient to lead us to think 
that, in the former part, those words were introduced with the 
intention of creating a life-estate only. There seems to be no 
reason for thinking that the testator intended to make any such 
distinction between the two properties which he was bequeathing 
to Abraham Pogose. That he, or the person who drew the will 
for him, was acquainted with the expression “during the life,” 
and might have used it if the intention had been to give only a 
life-estate, is clear from another part of the will, where the 
words, “‘ during her life-time,” are used with reference to a gift 
to his daughter. l 

I think, therefore, applying to this will what I have said I 
consider to be the rule of interpretation which a Court of Equity 
ought to adopt, that the estate was an absolute one, and that the 
plaintiff's suit must consequently be dismissed. he decree 
of the lower Court will be reversed, and the plaintiff's suit 
dismissed with costs in both Courts. ; 

As Mitter, J.,is not present, I have to add that he concurs in 
this judgment. 

Appeal allowed. ` 
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Before Mr. Justice Phear and Mr. Justice Ainslie. 


BIBER SOHODWA anp orsers (Praintir¥s) v. M. SMITH, 
(Dsraxpart).* 


Right of Occupancy—Zemindar and Ryoi—Ryot's Power to tranafer—Mesne 
Profits. 


A right of occupancy, which is not transferable, is merely a right on the 
part of the person entitled to it, to occupy and till the soil either by himself or 
by persons dependent on, or subordinate to, him, e.g., his servants, lessees, or 
licensees. Therefore, where a non-transferable right of ocoupancy was 
transferred, and the transferee was in actual possession of the soil, tilling and 
using it for his own benefit: Held that the semindar had a right of suit 
against the transferee to recover. possession of the land. 

He was also entitled to recover as damages so much of the zemindar’s rents 
and profits as the defendant had, while in possession, been the means of 
preventing the zemindar‘from receiving. 


THis was a suit for possession of several parcels of land in 
Mauza Gopaulpore. In the plaint it was alleged thaf Mussa- 
mut Sohodwa, the principal plaintiff, was the malik of an eight 


“annas patti in Mauza Gopaulpore; that she formerly let it 


in ticca, for a term of years which expired in 1272 (1865-66), 


-to one Chowdry Jugdeo Narain Sing, and that the defendant 


became a katkinadar under him; that the defendant, taking 
advantage of his position as kathinadar, contrived, during-the 
existence of the "een lease, to get possession of the lands 
in dispute, and procured Aabalas to be executed in his favor 
by the ryots, which Aabalas purported tv convey to him 
the right of cultivation, but it was alleged these kabalas were 
inoperative to transfer to him any right to the soil for four 
reasons: Ist, because the right of cultivation of the tenants 
was not transferable; 2nd, that the ryots who executed the 


“kabalas had no right of occupancy; 3rd, that the right of 


cultivation could not be transferred without the permission of 


* Special Appeal, No. 777 of 1872, from a decree of the Officiating Judge 
of Tirhoot, dated the 5th February 1872, reversing a decree of the Subordinate 
Judge of that district, dated the 27th July 1871, 
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the landlord ; and 4th, that some of the ryots, who had executed 
the Aabalas in favor of the defendant, were not ryots or- occu- 
piers of land within the patti. It was further stated that the 
defendant ought to have ceded possession of the property 
on the determination of Jugdeo’s term, but that he refused, when’ 
required, to give possession to the plaintiffs, and that he 
remained in wrongful possession. The plaintiff sought to set 
aside the kabalas and to- recover possession of the lands in 
dispute with mesne profits. The defendant, while admitting 
that he was in actual possession of the land, and also admitting 
the title of the principal plaintiff as alleged by her and the 
termination of the ticca lease, stated that he obtained possession 
of the land by virtue of the kabalas which the plaintiffs ques- 
tioned, and he maintained that these gave him a good title to 
cultivate the soil, and to retain possession against the plaintiff. 

In support of his contention that the ryots, his vendors, had 
transferable rights, the defendant, besides, parol evidence, put 
in certain original pottas under which some of the transferring 
ryots claimed rights of occupation, and also put in a number of 
sale certificates, which, however, were with respect to sales in 
execution at the instance of the zemindar. : 

The Subordinate Judge held that only three of the defend- 
ant’s vendors had a right of occupancy, and that only over a 
small portion of the land in dispute, and that such right Was 
not transferable. He accordingly passed a decree in favor of 
the plaintiffs. 


On appeal the Judge held that the vendors of the defendant 


were ryots who had rights of occupancy, which were transferable, 
over all the parcels of land in dispute; that the. pottas and 
receipts filed by defendant proved ‘the case set up by him; that 
the sale of the tenures did not create a forfeiture; and that the 
plaintiff could continue to look to the defendant’s vendors for 
rent, but was not entitled to recover possession of the land. a 
He accordingly dismissed the plaintiffs suit. 


The plaintiffs appealed to the High Court. 


Mr. Woodroffe (Mr. C. Gregory and Baboo Chunder Madhub 
Ghose with him) for the appellants. 
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The <Advocate-General, offg. (Mr. Paul) (Mr. Twidale and 
Moonshee Mahomed Yusoof with him) for the respondent. 


Mr. Woodroffe contended that a right of occupancy was not 
transferable—Ajoodhya Persaud v. Mussamut Imam Bandi 
Begum (1). The plaintiffs are entitled to eject the defendant 
as he is holding without any right—Suddye Purira v. Boistub 
Purira (2). There was no evidence to show that a right of 
occupancy is transferable by custom, or can be sold without the 
zemindar’s consent. The certificates of sale put in relate to 
sales held at the instance of the zemindar. 


The Advocate-General_—The plaintiffs have not proved 
their title to recover khas possession. There is no evidence 
of relinquishment on the part of the ryots who sold their 
tenures to the defendant. Sale of a tenure is not an aban- 
donment or relinquishment of a jote. It ‘is only upon the 
relinquishment of a jote that a zemindar is entitled to khas 
possession. If the ryots had sub-let the lands in dispute, the 
zemindar could not have sued for khas possession. If according 
to law nothing has passed under the sale, then the tenure is in 


(1) Case No. 2609 of 1866, 31st 
May 1867. 
(2) Before Mr. Justioe Kemp and 
Mr, Justice Glover. 


The 10th March 1870. 


\ 
SUDDYEH PURIRA AND OTHERS 
(Piamntires)v. BOISTUB PURIRA 
AND oTHERg (DareNDAnts.)* 


Baboo Umbica Churn Banerjee for 
the appellants. 


Baboo Mohindro Lal Mitter for the 
, respondents. . 


Tun judgment of the Court was de- 
livered by 


Kemp, J—We think there is no 
ground for this special appeal. 
The plaintiff has got a decree in both 
Courts to the effect that the transfer 
of the tenure by the defendant, who 
was his ryot, to a third party, was 
invalid, inasmuch as if was not a’ 
transferable tenure, and was made 
without the consent of the plaintiff, 
the superior holder. The plaintiff is 
therefore entitled to look to the for- 
mer tenant for the rent; and as the 
parties revert to their former status, 
he is not entitled to khas possession. 
He is simply entitled to look to the 
former tenant as the party liable 
for the rent, and not the transferee. 

The appeal is dismissed with costs. 


* Special Appeal, No. 2290 of 1870, from a dered of the Judge of Cuttack, dated the 
29th June 1870, modifying a decree of the Munsif of that district, dated the 19th February 


1870, 
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existence, and consequently the zemindar has no right to 
recover khas possession. (Age, J.—Has not the zemindar 
a right to put the defendant to the proof of his title?] The 
zemindar can have no such right in this case, as the ryots who 
have sold their tenures to the defendant have still an existing 
right to hold the land. 


Mr. Woodroffe in reply. 
The judgment of the Court was delivered by 


Pasar, J. (who, after stating the nature of the suit and 
pleadings as above, continued).—TIn the situation thus taken op 
by the parties to the suit, it became incumbent on the defendant 
to prove— : 

1st.—The factum of conveyance to him of the right of cultiva- 
tion upon which he relies. 

2nd.—That the conveying parties respectively possessed such 
aright of cultivation, as they could lawfully transfer to him 
without the assent of the zemindar. 

A preliminary question was raised at the trial, namely, whether 
on the allegations of the plaintiff she had any right at law to 
claim possession of the land from the defendant. It was argued 
in substance that the transfer by the ryots of their occupation 
rights to the defendant, even if illegal, did not amount to aban- 
donment of the soil; that at most it was a void and inoperative 
act, a mere attempt to transfer, and that, consequently, so far as 
the plaintiff was concerned, the transferring ryots were still in 
occupation of the soil, and responsible for the rents; if it suited 
them for any reason to give the defendant leave and license to 
use their land, the plaintiff could not complain, 

As the authorities stand, this question seems to be one of 
some nicety, and in considering it there is need to bear in mind 
that the®felations between the zemindar and the ryot are not 
generally the same as those between the English landlord and 
tenant. No doubt, the zemindar has been made by legislative 
enactment the proprietor of the land which forms his zemindari; 
and as regards his khamar, nijjote, or seer land, it may be taken 
that the cultivator of the soil has generally no other rights than 
those which he obtains, as a tenant, by contract with the zemin- 
dar; but with regard to the ryotti lands, which constitute the 
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bulk of the zemindari, it is much otherwise. There, while the 
zemindar is still proprietor of the land, the ryots of the village, 
as the combined effect of custom and legislation, have in most, 
if not in all, cases, some right to cultivate the ryotti land of the 
village, which is altogether independent of the zemindar, and 
which, in the case of a ryot having a right of occupation, is a 
right to occupy and use the soil quite irrespective of any assent 
or permission on the part of the zemindar. This right, resting 
upon legislation and custom alone, is not derived from the general 
proprietary right given to the zemindar by the Legislature, but 
is, as L understand, in derogation of, and has the effect of cutting - 
down and qualifying, that right. I may say that, in my. concep- 
tion of the matter, the relation between the zemindar’s right, and 
the occupancy ryot’s right, is pretty much the same as that which 
obtains between the right of ownership of land in England, and 
the servitude or easement which is termed profit & prendre ; 
although I need hardly say the ryot’s interest is greatly more 
extensive than a profit á prendre. It appears to me that the 
ryot’s is the dominant, and the zemindar’s the servient right. 
Whatever the ryot has, the zemindar has all the rest which is 
necessary to complete ownership of the land; the zemindar’s 
right amounts to the complete ownership of the land, subject to the 
occupancy ryot’s right, and the right of the village, if any, to the 
occupation and cultivation of the soil, to whatever extent these 
rights may in any given case reach. When these rights are 
ascertained, there must remain to the zemindar all rights and 
privileges of ownership which are not inconsistent with, or 
obstruttive of them. And amongst other rights it seems to me 
clear that he must have such a right as will enable him to keep 
the possession of the soil in those persons who are entitled to it, 
and to prevent it from being invaded by those who, are not 
entitlod to it. ep, f 
Starting from this position let us return to the question 
proposed. Do the facts upon which the plaintiff relies consti- 
tute a good cause of action against the defendant? It seems to 
me that they do, According to those facts the defendant is in 
actual possession of the soil, tilling and using it for his own 
benefit, and he has got himself into that situation under colo? of 


_analleged transfer to him, effected by certain ryots of their right 
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to have possession of, and to use, the soil for their own benefit; 
but upon the plaintiff's case, these ryots had no power to’ make 
such a transfer of their right, and, therefore, so far as title in 
himself is concerned, derived through this transfer, the defend- 
anf clearly has no right to the possession. Then, can the defend- 
ant say that, as regards the plaintiff, the transaction of transfer, 
although it failed to pass any right to the defendant himself, yet 
served to place the defendant’s possession under the protection 
or sanction of his grantor’s rights? I think not; because 
I cannot extend the mere right of occupancy beyond the right, 
on the part of the person entitled to it, to occupy and till the 
soil, either by himself, or his servants, or by his lessees or 
licensees, ie., at the furthest, by persons who are in some degree 
subordinate to him, and under his control, throughout the whole 
time of the possession. Now it is very plain on the plaintiffs 
facts, that, as between the defendant and his grantors, the 
defendant cannot possibly be in any degree dependent upon 
them in the matter of the possession, because he has obtained 
from them a complete transfer of all their rights. It appears 
to me almost absurd to hold that a zemindar in such a case as 
that made by the plaintiff, where no matter of estoppel occurs, is 
obliged to treat the possession of oue, who is, and whom he 
knows to be, entirely free of all dependence upon his ryot, as 
being the possession of that ryot; and I think I could, if it were 
necessary, show that serious mischief might in practice ensue 
from the application of this doctrine. Thus, on the plaintiff's 
facts, I arrive at the conclusion that the defendant has no title 
himself to the occupation of the soil, and that his occupation of 
it cannot be justified by the force of, his grantor’s title. There- 
fore in my opinion the defendant is an entire stranger to the 
soil, and a trespasser; and the zemindar, as owner, has a plain 
right to evict him, in order to protect the possession, if in so 
doing he only exercises a right of ownership, which is not in 
conflict with the ryot’s right of possession, Then does the act 
of recovering back the possession from a stranger, who, as 
against the zemindar, is wrongfully holding it, conflict with the 
right to that possession on the part of the ryot, who has volun- 


tarily parted with it? It appears to me plainly not; for the 
f 12 
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only right, if any, which, under the circumstances, theryotcan have 
left to him, is to regain the possession from the zemindar after the 
latter has recovered it from the stranger; because he certainly 
could not ‘himself recover it from the stranger to whom he had 
transferred it for valuable consideration, And if he had no right, 
as against the zemindar, to transfer the possession, surely no 
right of his to the possession can be infringed by the zemindar’s 
claiming the possession from the transferee, though, possibly, on 
being obliged to refund the purchase-money, he may turn to 
the zemindar, and successfully maintain that his ineffectual 
attempt at transfer did not cause him to forfeit his original right 
to occupy the land. f 

This view accords with the judgment of the late Norman, J., 
in Hurreehur Mookerjee v. Jodoonath Ghose (1), and is not 
opposed to the judgments in Joy Kishen Mookerjee v. Raj Kishen 
Mookerjee (2) and Suddye Purira yv. Boistub Purira (3). 

I think, therefore, on the whole, for these reasons, that the 
plaint does disclose a cause of action upon which the plaintiff 
may seek to recover, as against the defendant, possession of the 
land which is the subject of suit. 

As regards the mesne profits, or rather damages for mesne 
profits, of course they must be estimated by the loss which the 
zemindar may be shown to have sustained by reason of the 
wrongful possession of the defendant, if wrongful possession 
be made out, That will not be loss of the profits of a culti- 
vator ; because at no time during the dispossession was he, as I 
understand, entitled to the soil for the purposes of his own 
cultivation, The damages must be as much of the zemindar’s 
rents and: profits as the defendant may, during the time he had 
been in possession of the land, have been the cause of prevent- 
ing the plaintiff from receiving. 

Then, as to the other issues which I have mentioned, the 
lower Appellate Court has come to the conclusion that the 
defendant has established both of them. The Judge says that 
he arrives at the conclusion that the transfer from the ryots to- 
the defendant, upon which the defendant relies, are proved ; and, 
also, that these ryots bad tenures which they were capable of 

0) 7 W. R., 114. (2) 6 W. B., 147. (8) Ante, p. 84, 
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transferring. But it appears very clear that, in dealing with 
the evidence, the lower Appellate Court very seriously mig- 
apprehended the force of a considerable portion of it, I refer to 
the evidence of sales held in execution of decrees, the evidence 
consisting partly of parol testimony, and partly, I believe, of 
certificates of sales. But in all these instances of sales, so far as 
they have been brought to our notice, the sales were sales in 
execution, effected at the instance of the zemindar himself, and, 
consequently, they could not be evidence of the right, on the 


part of the ryots, to transfer without the assent of the zemindar, - 


Therefore it seems that the lower Appellate Court was wrong 
in considering that the right to transfer these jotes, upon which 
the defendant relied, was made out by evidence of this kind. 
There was also other evidence, namely, the evidence afforded 
by the original pottas, which some of the transferring ryots seem 
to have put in as being the pottas under which they held their 
occupation rights. As the lower Appellate Court represented 
them, these pottas contained a clause giving a power of transfer; 
and if that be so, of course the pottas, when proved to be 
authentic, would be conclusive evidence in support of the defence 
which the defendant set up. 

But we have it also shown to us that these pottas were held 
not to have been proved in the first Court, and there was some 
doubt thrown out how far there was evidence on the record to 
prove them. The lower Appellate Court, therefore, seems to 
have fallen into error in assuming that these pottas were good 
evidence in support of the defendant’s case, without giving any 
attention to the means by which the defendant had proved them 
to be authentic. 

Under these circumstances we think that the finding of the 
lower Appellate Court, upon which its judgment is based, 
cannot be depended upon, and that the judgment must be 
reversed, and the case sent back to the lower Appellate Court 
for re-trial of the question whether or not the persons, from whom 
‘the defendant claims to have obtained the land in suit by transfer, 
had, as against the zemindar, a right to transfer without his assent. 

Costs will abide the event, 

Appeal allowed, 
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- Before Mr. Justice Phear and Mr. Justice Ainslie, 


MAHABEER PERSAD (Prarsrivr) e RAMYAD SINGH ann orgeng 
(Dzrenpants).* 


Hindu Law—Mitakshara— Ancestral Property— Alienation by Father— Share 
of Mother on Partition. 


A, the kurta of a Hindu family, governed by the Mitakshara law, living with 
his two sons B and C in joint enjoyment of the family property, took a loan 
from certain persons, and executed to them a mortgage by bond on the joint 
family property. The bond-holders obtained a decree on their bond, in 
execution of which they caused the property to be sold, and themselves became 
the purchasers. C was a minor at the time of the alienation. Ina suit by D 
on. behalf of himself and C, to set aside the alienation, on the ground that it 
had been made without their consent and without legal necessity, the Court 
found that B had taken such a part in the transactions leading to the aliena- 
tion as made him a consenting party to it; that there was no legal necessity for 
the alienation; and that C being a minor, the alienation was not the joint act 
of all the members of the family : 

Held, that under these circumstances the alienation failed to convey to the 
purchasers either the entirety of the property or any share or interest in it, 
and C was entitled to have it set aside. In ordering the alienation to be 
set aside, the Court in the interest of the minor son, and favoring the equity 
the purchasers clearly had against A and D, directed that, on recovery of the 
property, it should be held and enjoyed in defined shares, and that the shares 
of A and B should be jointly and severally subject to the lien thereon of the 
purchasers for the repayment of the loan to A. 

So long as a Hindu family under the Mitakshara law is living i in the joint 

+enjoyment of the family property, without having come to an actual partition 
among themselves of that property, or an ascertainment and partition of their 
rights in it, no member of the family has any separate proprietary right therein 
which he can aliene or encumber. The property oan only be aliened by the 
joint act of al? the members express or implied; or, in case of justifiable family 
necessity, by the kurta alone. 

Upon a partition of ancestral property between a father and his sons 
during the lifetime of the father, the mother is, under the Mitnkshara law, 
entitled to a share. 


THIs was a suit brought by Mahabeer Persad, on behalf of 
himself and his minor brother Sheonund Persad, against Ramyad 


* Regular Appeal, No. 209 of 1872, from a decree of the Officiating Addi- 
tional Judge of Tirhoot, dated the 20th June 1872. 
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Singh, Sheo Adeen Singh, and Narain Singh, described in the plaint 


91 


1878 


as first party defendants, and Ram Anoogra Singh, the father of GER 


the plaintiffs, described as second party defendant, to recover 
possession of certain property. The plaint stated that the pro- 
perty in question was the ancestral property of the plaintiffs; 
that, on the 14th December 1867, Ram Anoogra Singh, without 
legal necessity, and without the consent of the plaintiffs, execut- 
ed a bond in favor of the defendants (first party); that the 
defendants (first party) brought a suit on the bond, obtained an 
ex parte decree, and in execution thereof, notwithstanding objec- 
tions made by the plaintiffs, caused a sale of the property to be 
held, and themselves purchased it, and thereupon took possession 
thereof; that, according to the Hindu shastras of the Mithila 
school, both father and son had an equal right in ancestral 
property; that Ram Anoogra Singh had no right without legal 
necessity, and without the consent of the plaintiffs, to mortgage 
the foint property on account of his personal debts; and that 
the plaintiffs were in no way benefited by the loan taken by 
Ram Anoogra Singh. The plaint prayed that the bond, the 
decree obtained thereon, and the sale in execution of the decree, 
might be set aside, and the plaintiffs be put in possession of the 
property. 

The defendants (first party) stated, inter alia,in their written 
statement that the loan was taken by Ram Anoogra Singh to 
pay the zur-i-peshgi. of a ticca lease, “which was obtained by 
him on favorable terms from Mussamut Bandhoo Sooklain, for 
the joint benefit of himself aud his sons; that profits were 
derived from such ¢icca lease, which were applied to the joint 
benefit of the plaintiffs and their father, and that, pnder such 
circumstances, the bond was binding on the plaintiffs; that 
the transaction of loan was oarried on and concluded with 
the advice and consent of Mahabeer Persad, one of the plaintiffs, 
and that he, oo could not, in equity, be allowed to object 
to it. 

The defendant Ram Anoogra Singh did not appear. 

The Judge held that Ram Anoogra Singh had borrowed the 


money in good faith, with a view to increase his possessions for 
the benefit of the family. That the plaintiff Mahabeer Persad 
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lived, at the time of the execution of the bond, in commensality 

with his father, and that he consented to his father’s management 

of the family affairs, and that he could not now object to what 

appeared at the time so profitable an investment as that made 

by his father. He accordingly dismissed the plaintiffs’ suit. 
The plaintiffs appealed to the High Court. 


Baboos Kaliprosono Dutt -and Nilmadhub Bose for the 
appellants. 


Baboo <Anodapersaud Banerjee and Mr. Twidale for the 
respondents, 


Baboo Kaliprosono Dutt, for the appellants, contended that, 
under the Mitakehara law, the father had no ‘power to alienate 
ancestral property without legal necessity, and without the con-. 
sent of his sons, the plaintiffs; that the alleged acquiescence of 
Mahabeer Persad in the alienation, and the transactions effeeting 
it, was not proved ; and that even if it were proved, it would not 
affect the interest of the minor plaintiff. He submitted, there- 
fore, that the alienation should be set aside and possession of the 
property given to the plaintiffs, He cited—Nathu Lal Chow- 
dhry v. Chadee Sahi (1)and Sadabart Prasad Sahu v. Foolbash 
Koer (2). f 


Baboo Nilmadhub Bose on the same side. 


Baboo Anodapersaud Banerjee, for the respondents, contended 
that the acquiescence of Mahabeer Persad was proved; that 
the alienation was for the benefit of the joint family ; and that, 


. even if the sale be considered invalid on account of the want of 


consent of the minor plaintiff, the purchasers were entitled to 
a refund of the purchase-money. 


Baboo Kaliprosono Dutt in reply. 
The judgment of the Court was delivered by 


Puuar, J. (who, after stating the nature of the suit and 
pleadings, continued)—At the trial, the defendant (second party) - 


- (1) 4B. LB, A.C, 15. (3) 3 B. L, B., F. B} $1. 
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did not appear, and it is evident that in this suit (here Ze no real 
hostility between him and his sons. 

We think that the evidence on the record leaves the facts of 
the case very clear. Ram Anoogra Singh and his two sons, 
Mahabeer Persad and Sheonundun Persad, have all along been, 
and still are, members of a joint Hindu family, living in com- 
mensality, and enjoying the family property according to’ the 
terms of the Mitakshara law. The property which is the subject 
of suit, was, in 1867, part of that family property, and was, with 
the remainder of the family property, under the management 
of the father, as the head of the family and kurta. In Decem- 
ber of that year, still as head of the family, he took in his own 
name, from one Mussamut Bandhoo Sooklain (a widow lady), a 
ticca lease of certain mauzas, which seem to have belonged to 
her for the estate of a Hindu widow, and he appears to have 
taken them into possession, and to have treated them as part of 
the family property. To obtain this lease, he was obliged to pay 
n premium or zur-i-peshgi of Rs. 10,000, of which sum he had 
only Rs. 7,000, in ready money; accordingly, he procured the 
remaining Rs. 3,000, by borrowing it of defendants (first party), 
on the mortgage to them by the bond, which is dated 14th 
December 1867, of the family property, which forms the subject 
of suit. Mahabeer Persad was admittedly at that time a major, 
and we are of opinion that he did, as the defendants (first party) 
allege, take an active part in carrying out, and completing the 
mortgage transaction, which is impeached by this suit, although, 
no doubt, his name does not appear on the bond. Several 
witnesses called by the defendants (first party), whose testimony 
the Judge believed, and whom we see no reason dp discredit, 
swore positively to his being present when the bond was 
executed, and. to his taking various steps at other times in fur- 
therance of the negotiations for the loan. He does not himself 
come forward to deny on oath the statements which the defend- 
ants (first party) made affecting him in this respect in their 
written statement; and the only evidence upon which the 
plaintiff relies to rebut this part of defendante’ (first party’s) case, 
is the testimony of two witnesses, who endeavour in a very 
feeble manner to establish for him an alibi on the occasion of the 
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bond being executed. The Mussamut lessor died a very few 
montlrs after the lease was granted, namely, in April 1868, and 
the reversionary heirs of her husband (as they are designated) 
resumed the subject of the lease, without paying back any 
portion of the Rs. 10,000 bonus. The evidence which is on the 
record does not enable us to form an opinion whether or not 
the joint family of the plaintiff derived any benefit from the 
leased property, in the interval between the date of the lease 
and the date when the lessor died, 3 

It is now by reason of the Full Bench decision in Sadabart 
Prasad Sahu v. Foolbash Koer (1), and other decisions to 
which we need not for the moment refer, placed beyond doubt, 
that as long as a Hindu family under the law of the Mitak- 
shara is living in the joint enjoyment of the family property, 
without having come to an actual partition among themselves 
of that property, or an ascertainment and partition of their 
rights in it, so long no member of the family has any such 
separate proprietary right in the property as he can aliene or 
encumber. The property under such circumstances belongs to 
all the members of the family jointly, as to a corporation, and no 
one of the individual members has any share in it, which he can 
deal with as property. Also, under the same circumstances, the 
property can only be aliened by the joint act of all the members, 
express or implied; or, in the event of such a case of family 
necessity occurring as will, in the eye of the law, serve to invest 
the kurta with authority to aliene as the agent of all, then by 
the kurta alone. : 

Tt follows, then, that in the state of facts which we have mentioned 
| as the facts of the present case, inasmuch as no sort of partition of 
the family property has even yet been effected by the members of 
the family, nnd no family necessity existed to justify the taking of 
the loan by the defendant (second party), and the mortgage by 
him of the property, and one of the members of the family was at 
the time of the mortgage a minor, therefore the mortgage of 
14th December 1867, together with the decree and sale which 
followed thereon, failed to convey to the, defendants (first party) 


4) 8B. L. R., F. B., 31. 
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either the entirety of the property, or any share or interest in 
it: neither the father, nor Mahabeer Persad, possessed, any 
separate share or right in the property with which they could 
individually deal; and as Sheonund was a minor, all the 
members could not join to convey the entirety, and as there 
did not exist any family necessity to justify the mortgage or 
sale, the kurza alone could not aliene. 

Thus it seems pretty clear, that the minor son at any rate, or 
rather a next friend on his behalf, is entitled to ask the Court 
to declare that the mortgage, the decree, and the sale were void 
of effect, and on that declaration to recover the property for the 
family. ; wod 

If it had appeared that any profits had been in fact derived 
by the joint family from the property taken in lease, then it 
would have been a question whether or not the decree for 
possession ought not to be made conditional on the refund 
of the mortgage-money, notwithstanding that the mortgage 
transaction, strictly speaking, gave the defendants (first party) 
no legal title to the property. This, however, as we have 


_ already said, has not been established, and therefore the only 


question remaining is whether or not for any other reason a 
condition should be imposed upon the recovery of the property. 
For the moment, then, let us reflect upon the consequence of 
allowing the property to be recovered by the minor uncondi- 
tionally. The property is still family property, and it is 
recovered at the instance of the minor solely, because the 
father who affected to mortgage it, and the eldest son who 
acted with him and aided him in the transaction, could neither 
singly nor together pass any title to the entirety, or to any share 
in it, consequently, the property on’ going back, will come to be 


enjoyed by the joint family as it was before the mortgage and 


gale; and of necessity by virtue of the provisions of the Mitak- 
shara law will return to the management of the very man, 
defendant (second party), who obtained Rs. 3,000 from defend- 
ants (first party) on the pretended security afforded by the mort- 
gage of it, This does not seem to accord very well with equity 
or good conscience. l 

Now it is to be observed that the Full Bench, in the case 
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of Sadabart Prasad Sahu v. Foolbash Koer (1), while it 
answered in the affirmative the question put to it whether or not 
Bhagwan Lal’s nephew, was entitled to recover the joint family 
property for which he sued,—namely, that which Bhagwan Lal 
had pretended to mortgage,—at the same time guardedly refrained 
from saying whether or not he could do so without discharg- 
ing the burden which Bhagwan Lal had affected to place upon 
it, on the ground that the facts were not sufficiently atated to 
enable it todo so. We are, therefore, in no degree fettered by 
that decision in regard to the mode in which we ought to answer 
this question, and we are, therefore, free to determine the con- 
ditions upon which, in the present case, the property ought to be 
recovered by the family, by a consideration of the apparent 
equities between the parties. 

The first thing bearing on this point, which is important to be 
kept in mind is, that, although as long as no partition of the 
property has been come to, the whole family alone is capable of 
burdening the property, or of aliening the entirety or any 
portion of it, yet a partition of the property among. the 
members, amounting either to an ascertainment merely of the 
shares-in which it is thereafter to be held, or to an actual divi- 
sion by metes and bounds, may be come to by the family at any 
time ; and moreover, every member of the family may, whenever 
he chooses, require that it shall be come to. It appears then to 
be clear, if we return to the facts of the case which is before us, 
that the father, defendant (second party), might, if he were so 
minded, even in this very trial, say, ‘ I claim that the property on 
its coming back to-the family shall thenceforward be enjoyed by 
the members in shares, and I ask that the amount of my share 
should be determined, as befween the members, in order that I 
may, now at any rate, though I could not before do so effectually, 
hypothecate that share to the defendants (first party) as security 
for the money which I have taken fromthem.” There is no doubt 


that he could do this the very moment when the property. 


should come back after decree, and therefore nothing but con- 
siderations of expediency can intervene to prevent his doing so at 


(1) 3 B: L. BR. F.B., 81, 
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the hearing of ‘the case itself. And plainly the defendants (first 
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party) are in equity entitled, as against the father, to iasistupon Männer 


his calling his share into being, and realizing it for their benefit. 

He obtained their money by representing that he had a power 
to charge the joint family property, which he knew at the time 
he did not possess; he is therefore at least bound to make good 
to them that representation, so far as he can, by the exercise of 
such proprietary right over the same property as he individually 
possesses. Substantially the same reasoning applies to the case 
of the eldest son, Mahabeer Persad, who aided his father-in 
effecting the mortgage. : 

: On the whole, then, we are of opinion that a decree ought to 
be given to the plaintiffs to the effect that the property be 
recovered by the plaintiffs for the joint family, but that this 
decree must be accompanied by a declaration that, on recovery, 
the property be held and enjoyed by the family in defined shares, 
namely, one-third belonging to the father, defendant (second 
party), and one-third belonging to the eldest son, Mahabeer 
Persad, and one-third belonging to the second son, Sheonund 
Persad, a minor; and that it be also declared that the shares of 
the father and of the eldest son be jointly and severally subject 
to the lien thereon of the defendant (first party), for the repay- 
ment of the sum of Rs. 3,000, advanced by the defendant (first 
party) to the defendant (second party), and interest thereon at 


` 6 per cent. from the date of the loan until repayment. 


D 


- If there are not materials on the record in the present state 
of the case for determining these shares, the case must be 
remanded to the lower Court for the inquiry what are the 
respective shares into which the father, defendant (second party) 
and his sons are entitled to have the property divided. 

We assume that the father and the two sons are all the 
independent members of the joint family, because the plaintiffs 


were bound to make. them all parties to the suit. If, however, 


there are others who are interested in the partition, their names 
must be put on the record as parties defendant before the extent 
of the father’s and of Mahabeer Persad’s shares are determined. 


After the delivery of the above judgment, the plaintiffs, 


appellants, informed the Court that their mother was alive, and 
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that any interest she might have in the property, in the event of 
a partition, should be taken into consideration. In consequence 
of this, the case came on for further argument as to what 
interest (if any) she had in the property. 


Baboo Kaliprosono Dutt, for the appellants, contended that 
the mother was entitled to a share on partition— Vivada Chinta- 
mani, p. 230; Mitakshara, ch. i, 8. 2, v. 9. She is entitled to 
a share equal to that of sons—Mitakshara, ch. i, s. 7, vv. 1, 23 
ch. ii, 8. 1, vv. 31, 32; Dayavibhaga (Parasara Smriti), v. 6 
1 Macnaghten’s Hindu Law, p. 48. l 


Baboo Anodapersaud Banerjee, for the respondents, contended 
that the property in dispute was the ancestral property of the 
plaintiffs, and they had therefore an equal right with the father. 
On partition of ancestral property, the mother is not entitled to 
a share. Vv. 6, 9, & 10, s. 2, ch. iof the Mitakshara refer to 
partition of self-acquired, and xot of ancestral property. It is 
from the nature of the right which a son acquires by birth in the 
ancestral property, that he can compel his father to make a 
partition of that property. The Mitakshara, ch. i, s. 5, treats of 
partition of ancestral property but does not recognize the mother’s 
right toa share. The passage inl Macnaghten, p. 48, discusses 
the point whether a childless woman can get a share, or one who 
has children. It has no reference to the present question. 


` Baboo Kaliprosono Dutt, in reply, contended that there was 
no authority for saying that the Mitakshara, ch. i, s. 2, vv. 6 & 9, 
treats only of self-acquired property. In the original Mitak- 
shara, there is no division into chapters and sections. The way 


in which ch. i, s. 2, and ch. i, s. 5, have been arranged in the. 


translation is without authority. Hence, there is no reason for 


saying that the cases in which the mother is entitled to a share 


are restricted to self-acquired property only. 
The Court delivered the following judgments :— 


. PHEAR, J.—After the consideration which I have been able 
to give to the authorities which were cited on both sides during 


_the second argument in this case, I have arrived at the opinion 
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that the widow is, upon the division which has been directed to 
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be made, entitled to her share, either by way of maintenance, or MATABERR 


as a portion of the inheritance; itis not for us at present to deter- 
mine which. It seems to me that s. 2, ch. iof the, Mitakshara 
was intended to convey the direction which should govern 
the partition of the property by the father in his lifetime, 
to the effect that to the sons he may, if he choose, give 
unequal shares in his self-acquired property, but he must give 
them equal shares in his ancestral property. And as to his wives, 
he must in both sorts of property give them equal shares, unless 
any one of them has previously had separate property given to 
her; in which event she will take ahalf share only. In both 
cases alike, it appears to me to be implied, if not expressed, that 
the wives are necessarily sharers. It would be strange if they 
were not entitled to a share in ancestral property; because if we 
look to the analogy of the Bengal law, we find there that, upon a 
division of the property amongst the sons, after the death of 
the father, while the mother is alive, the mother is certainly. 
entitled to a share, and the Bengal law, we know, is not in so 
developed a state as the Mitakshara law in regard to the 
interests of the dependent members of the joint family : it rather 
tends to cut them down. I think, in this instance, I am fortified 
by the example of the Bengal law in the view which I have 
taken, that the wives are entitled, under the circumstances of the 
case, to a share in the ancestral . property. ` 

The defendant says that there is one wife alive. The‘result 
will be, we must say, that the father and the elder son’s share is 
one moiety, and. the mother and the other son’s share is another 
moiety, of the ancestral property. , . 

If there is self-acquired property forming a part of the pro-. 
perty which was the subject of alienation, then that will remain 
the undivided separate property of the father subject to his 
alienation. There was an issue raised upon this point in the, 
Court below, butit was not tried. And, consequently, unless the 
parties come to some agreement upon it, the case must go back 
for the trial of that issus to the lower Court, and the evidence 
which may be adduced thereon must be brought up with the’ 
record to this Court. - 


Persan 


v. 
RAurAn 
Sinan. 


D s U e 


100 l BENGAL LAW REPORTS. [VOL. XIL 


188 ' AINSLIE, J.—I have not had an opportunity of considering 
Ee this point quite so fully as I should have wished to have done. I 


eg am not prepared to dissent.from the judgment which has been 
RawyaD 
Pen, given by my learned brother. 


Appeal allowed. 





Before Mr, Justice Phear and Mr. Justice Ainslie. 


June 14, JUGDEEP NARAIN SINGH (Prammpr) v. DEHNDIAL AND ANOTHER 
Sa (Derenpanrs).* 


Hindu Law—Mitakshara— Ancestral Property—Alienation by Father, 


' T S, o Hindu, who with his son J N formed a joint Hindu family 
subject to the Mitakshara Inw, executed in favor of D a bond, whereby. 
he professed to pledge a share of certain family property as security for the 
repayment of money advanced to him by D. Default being made in payment 
of the loan when due, D brought a suit on the bond against 7 S, and 
obtained a decree for the amount secured thereby, in execution of. which 
decree he attached and caused to be sold the right, title, and interest of T S 
in certain other family property, not covered by the bond, and himself became’ 
the purchaser thereof, and took exclusive possession of the property. In a 
suit brought by J N against T' S and D to recover possession of the pro- 
perty purchased by D, on the ground thot no legal necessity existed for 
the loan: Held that T S had no individual right to any portion of the 
property which he could pags to a third person, and therefore J. N 
was entitled to have the alienation set aside, and to recover possession 
of the property. There being nothing amounting to any voluntary repre-» 
sentation by T S of his having any right or interest in the property, or any 
representation of fact made by T S in order to induce D to advance the 
money, and nothing to show that there was no other property out of which 

. the decree could be satisfied, no equity arose between T'S and D such as 

We entitled the latter to call on T S to divide the property with his son, so as 

to make the share of T S available by D to the extent of the loan. 
Mahabeer Persad v. Ramyad Singh (1) distinguished. 


' By a bond dated the 28th January 1863, one Toofanee 
Singh, a Hindu, who, with his only son, the present plain- 


* Special Appeal, No. 1266 of 1872, from a decree of the Judge of Gya, 
dated the 28th March 1872, modifying a decree of the Subordinate J ee 
of that district, dated the 21st August 1871. 


(1) Ante, p. 90. x 
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tiff, formed a joint- Hindu family under the Mitakshara law, 1878 
proposed to pledge to the defendant Deendial a five annas share p Jucpumr a 
of certain family property as security for the repayment of a loan prey a 
from Deendial. The money not being repaid when due, Deen- 

dial sued Toofanee upon the bond and obtained a decree for the 

amount secured thereby. In exeeution of this decree, Deendial 

attached and sold Toofanee’s right, title, and interest in certain 

other family property not covered by the bond, and himself 

became the purchaser thereof; and under color of his purchas 

took exclusive possession of the property. 

The plaintiff Jugdeep Narain now sued to recover possession 
of the whole of the property purchased by the defendant Deen- 
dial at the execution-sale, on the ground that the debt to 
the latter was incurred without legal necessity, and that nothing 
passed under the sale beyond Toofanee’s undivided right, title, 
and interest in the property sold. The defence raised was that 
the debt was contracted under pressure of legal necessity, and 
with the plaintiffs knowledge and concurrence. 

The Subordinate Judge, being of opinion that the loan was 
justified by necessity, but that only Toofanee’s right, title, and 
interest passed under the gale, gave the plaintiff a decree for 
a moiety of the property. 

On appeal by both parties the Judge found that the existence 
of legal nécessity for the loan was established. Under these cir- 
cumstances he held that the whole of the property, and not 
merely Toofanee’s interest therein, was liable to be sold, and, 
further, that the plaintiff conld not sue to recover possession in 
his father’s lifetime. He secordingly dismissed the suit. 


The plaintiff appealed to the High Court. vi S 
Messrs. T'widale and C. Gregory for the EE 


. Baboos Chunder Madhub Ghose, Romes Chunder Mitter, and 
Nilmadhub Sen for the respondents. 


Mr. Gregory, for the appellant, contended that there was no 
legal necessity to justify the loan. According to the Mitakshara 
law, the father and son have an equal right in ancestral 

property, and the father, while living in commensality with 
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1878 his "son, has no distinct share therein. The sale being of the 
Juavesr right, -title, and interest of Toofanee, could nat pass the right of 
Nagai SINGH S = > 


t: the plaintiff. 
LAL, 


Dresn 


Baboo Chunder Madhub Ghose, for the respondent, contended 
that, since the lower Courts had found as a fact that there was 
legal necessity for the loan, the whole property, and not merely 

-the father’s interest therein, passed under the sale. The case 
was analogous to that of the sale of the right, title, and interest 
of a Hindu widow for the debt of her husband, in which case 
the whole property, and not the life-estate of the widow; only 
` jg-transferred by the sale—Ishan Chunder Mitter v. Buksh Ali 
Soudagar (1), Tarakant Bhuttacharjee v. Mussamut Luckhee 
Dabea (2), and The Court of Wards v. Maharaja- Coomar 
Ramaput .Sing (3). The purchaser was at least entitled to the 
share of the father: he could compel the father to come to a 
partition with his son, and upon such partition retain possession 

of the father’s share—Mahabeer Persad v. Ramyad Singh (4). 


Mr. Gregory was not called upon to reply. 


_ The judgment of the Court was delivered by 


Parar, J. (who, after stating the facts, continued),—In 
many respects the facts of this suit rua parallel to the 
facts of a suit, Mahabeer Persad v. Ramyad Singh (4), which we 
lately had before us. No doubt the execution-sale was had 
under the conduct of the judgment-creditor; but the proceed- 
ings seem to be regular, and the sale must effectually be treated 
as a sale by the father of his fight, title, and interest. The 
+  judgment-creditor himself cannot, we think, claim to have his 

sale treated as anything more éxtensive than this. He had the 
conduct of the sale, and he seized the property and sold it, in his 
own discretion, for the purpose of causing the money-decree to 
besatisfied. The property was not sold in pursuance of a decree 
directing that it should be sold, or in any manner pointing out 
that it was the property out of which the debt should be realized. 

(1) Marsh., 614, (8) 10 B. L. R., 294. 

(2) 2 Hay’s Rep., 8. (4) Ante, p. 90, 
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And in this respect,¢he present case seems to me to differ entirely 
from the two leading cases which have been referred to, the - 
one of Ishan Chunder Mitter v, Buksh Ali Soudagar (1) E 
the other of The Court of Wards v. Maharaja Coomar Ramaput 
Sing (2). The judgment-creditor chose, for reasons of his own, 
simply to sell the right, title, and interest of the father; and he 
cannot now, I think, be heard to assert that he is entitled to 
hold the whole property, as if he had in fact sold the whole 
family property, and was, at the time of the execution-sale, 
entitled so to do. The case then stands thus,—as the result of 
that execution-sale of the right, title, and interest of the father, 
the head of a joint family, the members of which were living 
together under the Mitakshara law, the father’s right, title, 
and interest in the family property, which is the subject of suit, 
has been in words sold to the first defendant. 

But it is further clear, on the facts of this case, that, at the time 
of the execution-sale, the father had no separate rights and inter- 
ests in the property apart from his son. There had been no 
division of interests partially or completely. ‘The property was, 
as I understand, enjoyed jointly by the father and the son as a 
joint Hindu family ander the Mitakshara law, and in this situ- 
ation no individual has a distinct legal right to any portion or 
share of the property, such as he can pass to any third person. 

At first we were of opinion that these facts would bear the 
application of the principle which. was applied to the case of 
Mahabeer Persad v. Ramyad Singh (3). If the father had in 
fact, by the sale, professed to pass his rights and interests in the 
property to the judgment-creditor, and so held out that he had 
power to pass something, and if the judgment-creditor*had paid 
money value for these rights and interests upon the faith of this 


‘profession, then, probably, we ought in this suit to take care 


that a partition of the property should be come to between the 
father and son—at least to the extent of an assignment of an 


_ undivided share to each respectively—before the property should 


be delivered back ; because although, no doubt, under these facta 
the purchaser obtained no legal right to the estate or to any 


(1) Marsh., 614, (2) 10 B. L. R., 294. (8) Ante, p, 90; 
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portion of it, šo that, consequently, any member of the joint 
family had a right to bring a suit for the purpose of recovering 
it back from him, yet it would obviously be inequitable that the 
father should in this oblique way be able to return to the full 
enjoyment and benefit of the family estate (as he undoubtedly 
would, ifany member of the family recovered it from the purchaser) 
without making good to the purchaser the consideration-money 
which he had paid for it; and that would have been in substance 
the present case, if the judgment-oreditor had got a decree for 
the sale of the property pledged by the father’s bond, and had 
pursued that decree by proceedings for sale, and had eventually 
bought the property under it. The sale, in that course of events, 
would have been a sale which the father had brought about by 
pledging the property sold for the consideration of the money 
advanced to him. It would have been manifestly inequitable, 
supposing those had been the facts of this case, that the father, 
notwithstanding his acts, should recover back the property entirely 
free and unincumbered, released even from the burden which 
he had affected to put upon it. 7 

But these are not the facts of the present case. The judg- 
ment-creditor here only obtained a money-decree on the bond 
against the father, and was only entitled, by reason of his hav- 
ing got that decree, to seek satisfaction of it against the property 
of the father. He has seized and sold property, which is not 
the property of the father, and in which the father does not 
possess any assignable interest. The sale which has taken place 
as a consequence of this course of action, although it is a sale, 
no doubt, by the father of his rights and interests, so far as he 
had any’ «eights and interests at the time, still does not amount 
to any voluntary representation made by the father of his hav- 
ing any rights and interests in the property ; still less, if I may ` 
say 80, was it ever a representation of fact made by the father 
for the purpose of inducing the defendant to advance money to 
him: the money had been advanced long before. It seems to 
me, therefore, that there is nothing in the conduct of the father 
in relation to the sale of this property to the defendant, which 
gives rise to any equity between him and the defendant, auch as 
entjtles the latter to call upon the father to divide the property 
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with his sons, and so make the property available for being 1878 
appropriated and retained by the creditor to the extent of the sg reo 
father’s potential rights. I think then, on the whole, that the 

ground upon which we decided the former case, and were there 
led to impose a condition upon the recovery of the joint family 
property by the plaintiff, does not here exist. 

But there might have been another ‘ground upon which the 
defendant could insist, as against the father and the son, that this 
joint property should be divided ; and perhaps it is as well to refer 
to it here in order to show that it is not involved in the facts 
before us. Under the money-decree against the father, the first 
defendant is entitled, in order to obtain satisfaction of that 
decree, to seize any property of the father which he can find, and 
to sell it, whether it be in the condition of joint or several pro- 
perty. But he is not, I think, simply upon that footing, entitled 
to put his hand upon the joint property of the family governed 
by Mitakshara law, of which the father is the head, for the 
purpose of altering its condition by division and sale. Still I 
also think that if he could, in a regular suit brought for the 
Purpose, show to the-Court that there was no property belong- 

Zi ing to the father which he could find or reach, other than the 
/ property in which the father was interested jointly with his son 


f 


( asa joint Mitakshara family, he would have a right to stand so 
| 


v. 
DEENDIAL 


far in the shoes of the father as to be able to insist upon such 
a partition of the property as might enable him, so to speak, to 
procure something wherewith afterwards to satisfy his own 
decree in due course of execution proceedings. And similarly, 
even in the present case assuming that he, in the first instance, 
bond fide seized this joint family property under the belief that 
it belonged to the father, and sold it in order to satisfy his decree, 
probably he might successfully resist the claim of the sons to 
get it back in its integrity, if he could show that there was no 
other property belonging to the father to which he could have 
recourse, and that he consequently had, as I have endeavoured 
to explain, a right founded in equity at least to have this pro- 
perty divided, and so madg available for being seized and sold. 
But no facts of this kind have been proved in this case: they 
„have not even been set up, and for a very good reason. As 
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long as the property which was pledged by the bond remains 
untouched, it would be difficult for the judgment-creditor to say 
that ‘there was not other property of the father besides this, 
which is the subject of suit, to which he could have recourse. 
Inasmuch as the father pledged that property as against him, 
it must be taken that he had a right to pledge it; and until that 
fight is:questionéd by the sons, it cannot be assumed that the 
judgment-creditor would not be able to realize his debt out of 
that property if he proceeded against it. Itthus appears to me 
that on the second ground also, which I have mentioned as a 
possible ground for resisting the plaintiff’s claim to recover the 
property ‘in its entirety, the defendant has failed in this suit. 

The result is that, I think, the plaintiff has made out his right 
to recover this property for the benefit of the joint family. 

It was suggested to us just now that a portion of the property 
was the separate property of the father himself, acquired by him 
out of his own funds, and it seems that the first Court adopted 
this view of the facts. The lower Appellate Court, however, 
has come to no finding on the point; and if there was any evi- 
dence on the record tending to show that this- ‘property was-the~ 


father’s separate property, we ought to send the case back to the ES 


lower Appellate Court for trial of this issue. We find on 
enquiry, however, that there is no such evidence. It would be, 
therefore, useless to send the case back for this purpose. 

‘We reverse the decision of the lower Appellate Court, and 
decree that the plaintiff do recover the property, which is the 


- subject of suit, for the benefit of the joint family. 


The a must have his costs in all the Courts, 


ser allowed. 
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GOLAM ALI (DEFENDANT) v. KALLYKISHEN THAKOOR AND ANO« 
` THER, EXECUTOR AND ExEcurTeIx op TRE LATS BABOO GOPAUL LOLL 
- THAKOOR (Prarntier). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Special Appeal—Appeal to Privy Council—Practice, 


‘Where a case has been heard by the High Court on special appeal, and’ on 
appeal to the Privy Conncil it is desired to include in the nppeal the decisions 
of the lower Courts on the facts, an application for special leave to do so, 
should be made previous to the hearing. The Judicial Committee will not, 
as a rule, allow a petition of appeal from those decisions to be put in at the 
hearing, nunc pro sumo. 


org was an appeal from a judgment and decree of the High 
Court (Bayley and Macpherson, JJ.), dated 5th August 1868, 
dismissing a special appeal against a judgment of the Judge of 


-Backergunge, dated the 31st July 1867, made on regular appeal 


from a judgment of the Deputy Collector of the said zilla, dated 
the 19th July 1867, which it affirmed. All these three decrees 
were made in favor of the plaintiff in the suit, now represented by 
the respondents; and the two first judgments, in order of date, 
were concurrent judgments on the facts and evidence, k 

A special appeal from the Judge’s decision preferred by the 
defendant to the High Court, was dismissed with costs. 

The defendant thereupon, who (the plaintiff having died) 
had revived the suit against his representatives, obteined leave 
to appeal to Her Majesty in Council against the decision of the 
High Court on special appeal. Leave was granted, and the 
appeal now came on for hearing. 


Mr. Doyne for the appellant proceeded to argue that the Court 
of first instance and the Judge on appeal had come to an 
erroneous conclusion upon the facts. ` 


*Present:—Tae Riawr Hor’stn 8m J. W. Coxvite, Sm B. Pracock, 
Siz M. Ð, Suura, Ann Sin Lawrence Pret. S 
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Gorax Att was no appeal save against the judgment of the High Court, 
Sonnen which could not enter into the facts. 
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Mr. Leith (Six R. Palmer, Q.C., with him) objected that there 


Mr. Doyne submitted that the practice was to allow the whole 
interlocutory orders to be opened on appeal ; but if this were not 
so, that the Board, as a matter of course, would allow a petition 
of appeal to be put in nunc pro tune. 


' ‘Their Lonpsures delivered the following judgment :— 


Their Lordships have considered Mr. Doyne’s application, and 
the conclusion they have come to is this that, for the reasons 
which I am about to state, they would not be justified in the 
present case in giving special leave to include in this appeal an 
appeal against the decisions of the two Judges who have dealt 
with the questions of fact in the cause,—the Deputy Collector, 
and the Judge to whom there was an immediate appeal from 
hin. 

They have looked at the petition of appeal to Her Majesty, 
and, it is perfectly clear, that appeal is preferred simply against 
the order of the High Court on the special appeal. It is undoubt- 


edly trae that it has, recently at least, been the practice toallow - 


the whole case to be opened upon questions of fact, as well as 
questions of law, although the High Court, the appeal to it 
having been merely a special appeal, has been able to deal only 
with the latter. The mode of accomplishing this, if the party 
thinks it necessary for the justice of his case, is to apply to their 
Lordships in due time for special leave to appeal against the deci- 
sions of the subordinate Coyrts; an application to be granted, 
not as of course, but on sufficient grounds. No such application 
has been made in the present case; but it is stated by Mr. Doyne 
that the Board has been in the- habit of granting this privilege 
at the hearing nunc pro tunc, if they thought the justice of the 
case required it Weare not aware of, nor is Mr. Doyne able 
to refer us to, any cage in which this was done, nor does our 
recollection supply one; although, if their Lordships saw clearly 
that the justice of the case could not be reached without allow- 


ing such an application, they do not say that they would not , 
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“grant it under any circumstances, or upon any terms, They are 1872 
of opinion that nothing but very special circumstances ought Goran An 
to justify the granting of leave to appeal against the other Suën 
decrees at so late a period as the hearing of the appeal; and 

that no such circumstances exist in the present case. The ques- 

tion is one of those which it is extremely difficult for a tribunal 

- like this to deal with,—the simple question of parcel or not 
parcel, whether a certain portion of chur land is included in a 
particular tenure, or remained liable to assessment for rent. Tt 

is emphatically one of those questions which are best decided, 

and can only be satisfactorily decided, upon the spot; and in 
re-opening the decisions on the facts in the present case, we 
should be running counter to that general rule which governs 

the proceedings of their Lordships, namely, that -where there 

have been two concurrent findings upon questions of fact, this 
tribunal will nof, except upon very special grounds, disturb 

them. Therefore, their Lordships think they would not be justified 

in granting this application. Of course, they ave ready to hear 
whatever | mag be argued further upon the question whether the 
decision of the High Court upon the special appeal was correct 

or not, and if it were not correct, what order that Court ought 

to have made on the grounds before it (1.) 


This case was then argued on the merts, and their Lordships 
dismissed the appeal with costs. _ f 
Appeal dismissed. 
Agent for appellant: Mr. Wilson. 


Agents for respondent: Messrs. Watkins and Lattey. 
H R = 
(1) This ruling was followed in the which was decided by the Judicial 
case of Raja Nilmoney Singh Deo v. Committee on 18th July 1872. 
Beer Singh and The Government, 
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ORIGINAL CIVIL. - 





Before Mr, Justice Macpherson. 
RAMNATH DUTT v. MATUNGINEE DOSSEE. 
Attorney's Lien for Costs— Compromise by Parties— Collusion. 


Where the parties to a suit came to a compromise between themselves 
without the knowledge of the plaintiffs attorney, when the suit was at such 
a stage that it did not appear that the plaintiff was entitled to recover 
anything, and there was no proof that he was to receive anything from 
the defendant on the compromise, or that the compromise was not a 
bond fide one, Heid, the plaintiff's attorney was not entitled to have the 
compromise set aside on the ground that he might thereby be deprived of his 
costs. 

A clear case of fraud and collusion must be made out to entitle the attorney 
to the interference of the Court. 


THIs was an application by the defendant on notice for 
an order that the suit should be dismissed on the texms—of 
each party paying their own costs of the suit when taxed on, 
scale 2, From the affidavits in support of the application, it 
appeared that the suit was instituted to obtain a declaration 
of the plaintiffs right to a share in, and for an account, of, a 
certain partnership business. After the institution of the suit, the 
plaintiff came to an amicable settlement with the defendant, in 
terms of which the plaintiff requested the defendant to instruct 
her attorney to prepare a petition for dismissal of the suit, on 
the terms that the plaintiff gave up all claim against the defend- 
ant; that the defendant should be at liberty to take back from 
the Registrar certain Government paper deposited with him 
as security by the defendant; and that each party should pay 
their own costs of the suit. The agreement to settle the case 
was come to at the office of the defendant’s attorney ; and on the 
petition being drawn up, and sent to the plaintiffs attorney 
for approval on behalf of the plaintiff, the petition was 
returned by the attorney, who said he had not heard anything 


„from his client of the proposed settlement. ‘Che plaintiff there- 


upon, on being communicated with on behalf of the defendant, 
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agreed to instruct his attorney to consent to the application for 
the dismissal of the suit, and a letter was accordingly written in 
the office of the defendant’s attorney, and sent by him to the 
plaintiff’s attorney, instructing him to consent, and the petition 
was again sent to him for approval. He alleged that the parties 
were in collusion to deprive him of his costs, and he agreed to 
consent, provided his costs of suit were paid to him in the first 


instance, or a personal undertaking given by the defendant's, 


attorney that they should be paid. This was not agreed to, and 
the application was now opposed by the attorney for the plaintiff, 
on the ground that the suit had been compromised-behind his 
back, and that he was consequently likely to be deprived of his 
costs, if the application were granted, and the security deposited 
by the defendant were allowed to be taken out of Court. 


Mr. Branson in support of the application. 


Mr. Wood, contra, submitted that the Court would not allow 
such an arrangement as this, by which the attorney would be 


‘collusive, agreement to compromise come to behind his back by the 
parties to the suit—Smith’s Ch. Pr., 168 ; Beames on Costs, 312 ; 
Anonymous case (1). Where there is collusion the Court will 
protect the attorney—Wright v. Burroughes (2); Pulling on 
Attorneys, 383 ; Daniell’s Ch. Pr., 1721. 


Mr. Branson in reply.—The parties themselves are perfectly 
domini litis, and able to come to any compromise they think fit, 
even though the effect may ba to deprive the attorney of his 
costs—Brunsdon v. Allard (3) and Ex parte Hart (4),. Even if 
there is collusion, itis doubtful whêther the Court will inter- 
fere—per Crompton, J., in “Brunsdon v. Allard (3) At any 
rate a clear case of collusion must be made out. ` 


Mr. Wood referred to Fairland v. Enever (5). 


Macpugrson, J.—The application must be granted. It is 
opposed by the plaintiff’s attorney, who says that the suit has 


(1) 2 Ves, Sen., 26. (4) 1 Dowl., 324; 8.0.,1 B. & Ad, 660, 
(2) 3 C. B., 344. (5) 1 Diek., 114, 
(3) 28 L, J., Q. B., 308. 
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been compromised behind his back, and tliat, in making the 
compromise, the parties are colluding to deprive him of the 
means of receiving the costs due to him from the plaintiff. Now, 
as the matter at present stands before me, it does not appear 
that the plaintiff ever was entitled to recover anything from 
the defendant,—or that he has received or is to receive anything 
in consideration of the withdrawal of the suit on the terms 


-proposed. It may be that the Court would, under certain 


circumstances, be bound to interfere on behalf of the plaintiff’s 
attorney, and to see that his costs were paid out of a fund in 
Court, which had been decided to helong to the plaintiff. 
But there is nothing to show that the plaintiff is, or would ever be, 
entitled to receive anything out of the securities now in Court, 
which were ordered to be brought in merely to protect such 
rights as the plaintiff might eventually be decreed to have in 
them. There has never been any declaration by the Court that 
the plaintiff had in truth any right to the money. The plaintiff 
himself now says, that having, since the institution of the suit, 


gone through the accounts, he finds that~he~made_a—mistake, 


and that he is not entitled to any portion of what he supposed. 
he was entitled to, and claimed in his plaint. It is said this N 


statement is false, and that there must be some private arrange- 
ment between the parties. That may be so; but there is no 
evidence to show that it is; and I cannot assume that it is 
so. The position of the plaintiff’s attorney is wholly different 
from what it would have been, had judgment been recovered 
against the defendant, or if he could have proved that any sum 
was payable under the compromise to the plaintiff. Even if a 
decree had been actually obtained for a specific sum of money, 
the plaintiff’s attorney, before the compromise could be set aside 
by the Court, must have made out a clear case of fraud and 
collusion; see Brunsdon v. Allard (1). The last case on the 
subject isthat of Es parte Morrison (2), in which the judgment of 
Blackburn, J., is very applicable. That case, like the one now 
before me, is a case in which the plaintiff compromised matters 
privately before the litigation had gone far enough to show 


(get, J., Q. B., 306. (2) 4 L. R, Q B., 153. 
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whether it would end in the plaintiff’s favor or not. These cases 1878 
show that, without distinct fraud and collusion being made out, Rannat 
the Court will not interfere in any case, and especially notin a v. 
MATUNGINEE 


case in which it has not been ascertained whether anythingis due Dossze. 
to, or has been recovered by the plaintiff. Mr. Branson is therefore 
entitled to the order he asks for, but his client must bear his own 
costs. I think the plaintiffs attorney has great reason to com- 
plain of the way he has been treated, and that the conduct of 
Mr. Pittar, who, being the defendant’s attorney, held communica- 
tion with the plaintiff direct, instead of through his attorney, 
and got the matter settled in his office behind the back of the 
plaintiff’s attorney, was extremely wrong and unprofessional. 
Therefore, the defendant must have his own costs of this appli- 
cation. 
` Application granted, 


Attorney for the plaintiff: Baboo Bolye Chund Dutt. 


Attorney for the defendant: Mr. Pittar. 


APPELLATE CIVIL. 


Before Mr. Justice Phear and Mr. Justice Ainslie. 


NANHOON SINGH (Deranpant) v, TOFANEE SINGH (Puarxtrrr).* 1878 
; May 6. 
Court Fees Act (VII of 1870), ss. 6 & 12— Valuation of Suit—Jurisdiction. E 
For the purpose of determining the question of jurisdiction, the valuation 
of a suit should be computed according to the market-value of the subject- 
matter of the suit, and not by the specigl rules applicable to*valuation laid : 
down in Act VIT of 1870. 


THIS was a suit for pre-emption, valued at Ha 200, brought 
by the plaintiff in the Court of the Munsif of Patna. 

Tho defendant set up (inter alia) in his written statement 
that the suit was undervalued, and that the value of the property, 


* Special Appeal, No. 848.of 1878, from the decree of the Officiating 
Judge of Patna, dated the 12th March 1872, affirming a decree of the Munsif 
of that district, dated the 21st June 1872, 
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being in excess of Rs. 1,000,—viz., Rs. 2,000,—the Munsif had 
no jurisdiction to try the case. S 

The Munsif passed a decree in favor of the plaintiff. 

On appeal the Officiating Judge confirmed the decree of the 
lower Court. He said in his judgment:—*“ The first objection 
raised was a question of jurisdiction. As regards jurisdiction, 
it is urged that the plaintiff has undervalued his suit. Now 
it ig true that the value of this suit is still placed at Rs. 200, 
the very amount which was declared to be an improper valu- 
ation at the time when the former suit was brought, but then 
the present suit was not instituted until after Act VII of 1870 
came into force, and, under cl. 6 of s. 7 of that Act, in suits 
to enforce a right of pre-emption, the value is computed in 
accordance with cl. 6 of that section, and in cl. 5 the value 
is declared to be ten times the revenue. Hence the present 
suit has been properly valued.” 

The defendant appealed to the High Court. 


Messrs. Zwidale and O. Gregory for the appellant. 
Baboo Mohesh Chunder Chowdhry for the respondent. - 
The judgment of the Court was delivered by 


Parar, J.—This was a suit brought to enforce a right of 
pre-emption, and the property which had been sold was sold for 
Rs. 2,000, a consideration which may, under the circumstances 


of the case, for the moment be taken to represent the market- ’ 


value of the property. This suit however is valued only at 
Rs. 200. The lower Appellate Court says: His Lordship read 
the portion, of the judgment set out above, and continued).— 
Thus it appears that the lower Appellate Court has over- 
ruled the objection as to the valuation of the suit, upon the 
ground that the methgd of valuing pursued has been that which 
is directed by the rules of the Court Fees Act of 1870. S 
‘On special appeal it is urged that this ruling is wrong, and 
that, for the purpose of jurisdiction in the Munsif’s Court, the 


valuation ought to have been made according to the market~° 


value of the property, and not according to the special rules 
prescribed in the Court Fees Act. 


WH 
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support the special appeal. 


HIGH COURT. 


We are of opinion that this objection is a good ground to 
It appears to us that the decision 


of the Division Bench iy the case of Jeebraj Singh v. Inderjeet 
Mahtoon (1) does in fact conclude the matter; and that, unless 


(1) Before Sir Richard Couch, Ki., 
Chief Justice, and Mr. Justice 
Ainslie, 


The 28rd May 1872 


JEEBRAJ SINGH (Derexpant) o IN- 


DERJEET MAHTOON (Prartirr).* 


Court Fees Act ( VII of 1870), ss. 6 
§ 12—Valuation of Suit—Juris- 
diction. 


Mr. Twidale for the appellant. 
Mr. C. Gregory for the respondent, 


Tae judgment of the Court was 
delivered by 


, Covos, C.J. — The Subordinate 
/ Judge has held that the decision of the 
Munsif upon the question as to what 
was the value of the subject-matter in 
dispute, with reference to the juris- 
diction of the Court, is final under s. 12 
of the Court Fees Act. Now, itis nd. 
mitted by Mr. Gregory that that is not 
80; and that would at once dispose of 
this special appeal; because itshows that 


his decision is erroneous, and it would - 


be necessary that the case should go 
down to him again. But upon the 
other question, namely, whether the 
value for the purpose of jurisdiction 
is to be computed according to the 
Court Fees Act, I think there is 
nothing to show that it was the inten- 
tion of the Legislature that that mode 
of computing the value was to be 


applicable to the question of the juris- 
diction of the Court, and was to be 
used in ascertaining what was the 
value of the subject-matter in dispute. 

Act VII of 1870 is nn Act for 
making the Court fees payable; and 
after providing in s. 6 that the fees 


‘should be paid, there follow a series 


of provisions with regard to the way 
in which the Court fees shall be 
estimated. In suits for lands, houses, 
and gardens, it is according to the 


- value of the subject-matter, and such 


value shall be deemed to be as pro- 
vided by the Act. I think that this 
must mean that the value is to be 
deemed to be such for the purposes of 
the Court fees only, and not for 
other purposes. And s. 12 appears to 
support this view, because it treats 
this as being a question relating to 
valuation for the purpose of deter- 
mining the amount of any fee, and it 
makes the decision upon this question 
final. I can see nothing in this Act 
which would lead me to suppose that 


-the Legislative Council intended that 


these rules should be applied to the 
determining what was the value for 
the purpose of jurisdiction, 

herefore the decree of the lower 
Appellate Court most be reversed, 
and the case must be remanded for 
the Appellate Court to determine 
what is the value of the subject-mat- 
ter in dispute. The appellant must 
have the costs of this appeal. 


* Special Appeal, No, 1027 of 1871, against the decree of the Officiating Subordinate 
Judge of Zilla Patna, dated the 25th of April 1871, reversing the decree the Sudder 


_ Munsif of Patna, dated the 9th January 1871, 
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we are prepared to differ from tbat decision, we must give effect 
to the objection which has been made on special appeal. 


The present Chief Justice in that case delivered the opinion 


of the Bench, and, as the judgment is not a long one, D will read. 
it in full:—(after reading the judgment of His Lordship, pro- 
ceeded ).—And this decision of the Division Bench was in 
truth almost the necessary consequence of the principle laid 
down by a Full Bench of the High Court in the case of The 
Collector of Sylhet v. Kali Kumar Dutt (1). The late Officiat- 
ing Chief Justice, Mr. Norman, on that occasion, stated the 
opinion of the Full Bench in -these words:—“ We are of 
opinion that, whenéver a plaint is rejected, under the pro- 
visions of s 30 of Act VIII of 1859,.on the ground that 
the amount or estimated value-of the claim, as stated by the 
plaintiff, is beyond the jurisdiction of the Court, an appeal 
is given, by s, 36, from the order rejecting the plaint. We 
think it clear that the provisions in the note to the Stamp Act, 
XXVI of 1867, which was passed for a totally different pur- 
pose,—namely, to prevent appeals upon questions of stamp- 
duty, where the sole question is as to the amount of stamp: 


to be impressed on the plaint,—cannot have the effect of ` 


repealing, by implication, the provisions of the Code of Civil 
Procedure, which in clear and distinct terms give a right of 
appeal where a plaint is rejected upon the ground that it is 
undervalued. We think it clear that whenever, for the pur- 
pose of determining the question whether or not the lower 
Court was right in rejecting the plaint upon the ground that it 
had no jurisdiction to entertain the suit, it becomes necessary 
to try what is really and truly the value of the property in 
suit, the Court, which has to determine the appeal upon the 
question of jurisdiction, has, incidentally, power to determine all 
those questions of fact, which are necessary to enable it to arrive 
ata satisfactory determination on the question of jurisdiction. 
We think, therefore, that there is no doubt that an appeal to 
the Subordinate Judge lay in the present case, and for the 


` purpose of determining that appeal, the Subordinate Judge had 


~ 


(1) 7B. L. Rọ 663. 


„in amount or value Rs. 1,000.” 
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D 


the power to enquire into and determine the question of the ` 


value of the property in suit.” : 

The decision of the Full Bench in that case, by which it was 
held that the question as to the value of the property, for the 
purpose of jurisdiction, was a question of fact open to appeal, 
while the question as to the value of the property, for the pur- 
poses of stamp-duty, was not open to appeal, but was a question 


to be finally decided by the Muusif, under the terms of the 


Stamp Act in force, really seems to have had the effect of ruling 
that these two matters were essentially distinct—that valuation 
of the subject of suit for the purposes of the Stamp Act had 
been made by the Legislature a matter separate and different 
from the valuation for the purposes of jurisdiction; because, it 
is at once obvious that if the question relative to the one is open 
to appeal, while-the question relative to the other is not open 
to appeal, it might well enough happen, and would frequently 
happen, that in one and the same suit, before the suit came to 
a final determination, the values of the subject of suit arrived 
at by the two processes of valuation would be very different in 
amount. As the effect of these two decisions, it appears to me 
to have been made clear that the valuation which is to govern 
the jurisdiction of the Court, is a perfectly distinct matter, as 
I have already said, from the valuation according to which 
stamps and fees are to be levied. 

The present Act, which limits the jurisdiction of the Mun- 
sif according to the valuation or amount of the suit, is the Act 
VI of 1871, the 20th section of which runs in these words:— 
* The jurisdiction of a Munsif extends to all like suits in 
which the amount or value of the sybject-matter in dispute does 
not exceed Rs. 1,000.” 

There is no provision in any part of the Act itself which 
goes to direct the mode in which the amount or value of the sub- 
jeot-matter in dispute is to be calculated, Precisely the same 
words were used in Act XVI of 1868, which preceded the pre- 
sent Act VI of 1871. Section 130f Act XVI of 1868 says:— 
ee Munsifs are empowered to try all original suits cognizable 
by the Civil Courts of which the subject-matter does not exceed 
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The words used in both these Acts are “amount or value:” and 
we have nothing whatever, in either of these Acts, to indicate 
that the Legislature intended the amount or value, for the 
purposes of the Munsif’s jurisdiction, to be assessed or estimated 
in any established or special manner. The result then, as it 
seems to me, is inevitable. The two decisions to which I have 
already alluded having put it beyond doubt that the special 
rules of the present Court Fees Act, and of the old Stamp Act, 
were not intended by the Legislature for this purpose, it is 
inevitable that the Courts must, in each case, estimate the 
amount or value of the subject-matter in dispute, for the purposes 
of jurisdiction, by the aid of the best evidence available, bearing 
upon the actual amount or value of that subject. 

It appears to me further that this view of the case could be 
fortified by a consideration and discussion of the history, so to 
speak, of the Munsif’s jurisdiction, from the time of its first 
creation, if it were necessary that I should go into any detail 
on this subject. But I think it sufficient for my present purpose 
merely to point out that the first of the two modern Acts, to 
which I have just now referred as -dealing with the jurisdiction 
of the Munsifs,—namhely, Act XVI of 1868,—while it repeals 
Regulation V of 1831 by the appended schedule, makes a 
special reference to it as a Regulation extending the powers of 
the Munsifs, Sudder Ameens, and so on. , It is thus clear, if ` 
qvidence to this effect were wanted, that the Legislature, at the 
time of the passing of Act XVI of 1868, had expressly under 
its notice the several provisions of Regulation V of 1831, and 
in actual view of them, so to speak, used the words for defining 


` the Munsifs jurisdiction which I have already read out. But 


Regulation V of 1831 limited the jurisdiction of the Munsif 
in a very special and express manner 5 while it raised the then 
existing jurisdiction of the Munsif to the amount of Rs. 300, 
and also gave, I think for the first time (though about that 
Iam not quite sure), powers to the Munsif to entertain suits 
for immoveable property, it expressly enacted that the rules 
preacribed in existing Regulations with regard to the mode of 
computing the value of the property in litigation should be 
applicable for the purposes of computing the property ‘in the ` 
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case of Munsif’s jurisdiction. Then again, while that same Act 
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created Principal Sodder Ameens, and authorized the District N4xmoon 


Courts to refer to them original suits under Rs. 6,000, it 
directed that the value for this purpose should be calculated 
according to Schedule B of Regulation X of 1829, which was 
the Stamp Act then in force. And so also it directs that the 
amount which was to govern the jurisdiction of the Sudder 
Ameens, should be calculated by the rules in the same Schedule. 
It seems to-me exceedingly important in judging of the question 
which is before us, that we find the Legislature, when it used 
the words “amount or value” in Act XVI of 1868 without 
further limitation or specification at all, had before it, and 
under its notice, the provisions of the Act which, up to that 
time, regulated the jurisdiction of the Munsif by express 
reference to the rules of the Stamp Act. We must take it, 


I think, that if the Legislature, in framing the new Act, which, 


was to replace the old Regulation in regard to the Munsifs 
jurisdiction, at that time refrained from directing that the value 
should be estimated according to the rules of the Stamp Acts 
which might be passed from time to time, as had before been 


/ the case, it must have done so advisedly. 


On the whole, I am not prepared to differ from -the decision 
of the Division Bench in Jeebraj Singh e, Inderjeet Maktoon (1) 
to which I have already referred ;. and it follows in my judg- 
ment that we must give effect to the objection which has been 
made in special appeal. It is admitted that there is no evidence 
upon which it can be sent back to the lower Court with any 
chance of success for the plaintiff in regard to the reassessment 
of the value of the property. Accordingly, the suit ig-dismissed 
for want of jurisdiction. 

The plaintiff must pay the costs of the defendant in this 
Court and in the lower Appellate Court. 


Appeal allowed. 


(1) Ante, p. 115. 
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Jurisdichion— Act of State—Evidence—Lost Sanad. 


Where lands were held by a jagirdar under the sovereign of an independ- 

ent State on a jaidad tenure, i.e., on a grant of land, together with the public 

revenues thereof, on the condition of keeping up a body of troops to be 
- employed when called on in the service of the sovereign, and on the conquest 
of the State by the Hast India Company, the jagirdar remained in the same 
position to the Company, Held that the resumption of the lands by the Com- 
pany, and the seizure of the arms and stores appertaining to the tenure, on the 
death of the jagirdar, was not an act of State, and therefore the Municipal 
Courts had jurisdiction to entertain a suit by the representatives of the 
jagirdar against the Government for the possession of the land, and for the 
value of the aims and stores. This was so, although at the time of the 
resumption, the Regulation law was not introduced into the territories in 
which the jagir was comprized. E 

Where an alleged original sanad was lost, the Judicial Committee, in view = 
of the strict nature of the proof required in cases of claim under ancient ` "` 
sanads by Regulations IL of 1819, s. 28, and XIV of 1826, s. 8, and taking w 
all the circumstances into consideration, refused to consider the title under it / 
established. 

Where the evidence showed that the arms and stores seized had been 
purchased by the jagirdar before the resumption, and there was no authority . 
or evidence to show that those who held by jaidad were not entitled to 
things so purchased, Held that the representatives of the jagirdar were 
* entitled to recover the value of the arms and stores so seized. 


1 


aa 


THESH were two appeals in cases known respectively as the 
ze Badshapore Suit” and the “ Arms Suit.” 

The-firat was an appeal from tho decree of the Chief Court of 
the Punjab, dated the 19th March 1867, by which the decree 
of the Commissioner of the Hissar Division, dated the 23rd 


*Present:—Tue Rianr Doan tea Lorp CHANCELLOR HATHBSRLY, 
Loro Wesruory, Siz J. W. Gate, Sie Jonn Bronz, Siz M. E. Suits, 
AND Sire Lawrence PREL. 


VOL. XILJ PRIVY COUNCIL. 121 


May 1866, and passed on appeal from the decree of the Deputy 1872 
Commissioner of Delhi of the 4th July 1865, was affirmed, and Fonestar 
the appellant’s suit dismissed with costs: Ton 
8 d SEORETARY OF 

The suit was brought in August 1848 by the committee  Srars. 
‘of one David Ochterlony Dyce Sombre, a lunatic, since 
deceased, to recover possession, with mesne profits, of an estate, 
called Pergunna Badshapore Jharsa, lying on the west bank of 
the river Jumna, in the district of Goorgaon, which had been 
granted and devised to the plaintiff by Zeboolnissa Begum, 
otherwise called the Begum Sumroo (or Sombre), and which had 
been taken possession of by the Government of India on the 
death of that lady in 1836. The appellants were the representa- 
tives of the original plaintiff. The Begum Sombre, or Sumroo, 
was the widow of one Walter Reynard, alias Raymond, better 
knéwn as General Sombre, a French soldier of fortune, 
who had raised troops, and served with them under various 
native princes, and, in the latter part of his life, under Scindia. 
For the maintenance of these troops, Scindia had granted ta 
Reynard as jaidad (1) certain lands lying in the Doab, a district 
‘on the eastern bank of the Jumna, and the grant was continued 
to his widow, the Begum Sumroo, who, after the death of her 
husband, which occurred in 1778, retained the troops raised and 
commanded by him in Scindia’s service. Reynard left an only 
son, Aloysius Reynard, alias Nawab Zuffer Yab Khan; but the 
latter, who died about 1801, left his stepmother, the Begum, in 
undisputed possession of his father’s command and estates, 
and she thus became a jagirdar, under Scindia’s government. 
Pergunna Badshapore Jharsa, the property in dispute in this 
suit, was wholly distinct from the jaidad lands in the*Doab; it 
was situate on the opposite or western bank of the Jumna, and 
was said by the appellants to have been granted in altamgha 
by the, Emperor of Delhi, the late Shah Alum, after the 
death of Reynard, to his son Zuffer Yab Khan in the first 
instance, and afterwards, in supercession of him, to the Begum 

(1) “A grant of a certain district, called upon, in the service uf the 
together with the public reverfues of sdvereign, of whom the jagir was 
it, on the condition of keeping up a beid "Ben the judgment of the Judi- 
„body of troops, to be employed, when cial Committee, post, p. 147. 
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Sumroo, by an altamgha sanad, which was subsequently con- 
firmed by Scindia, in whose territory the property lay, about 
the year 1795. j 

Iù 1803, when war was impending between the East India 
Company and Scindia, it became important to gain over, if 
possible, the Begum from Scindia, and letters of the 20th May, 
and 22nd July 1803, from Lord Wellesley to the Begum, 
written some months before the battle of Assaye, fought by; 
General Wellesley in the Deccan, on the 23rd September of 
that year, and when the power of Scindia was broken, show the, 
torms of friendship, conciliation, and promise in which it was 
thought ‘proper to address her. 

After the battle of Assaye, the lettars addressed to the Bègum. 
were sọmewhat more peremptory in tone, though still of a 
friendly and conciliatory character. The result {of the influ~ 
ences brought to bear on her was that she definitively aban- 
doned the cause of Scindia.(and afterwards of Holkar), 
recalled her troops, and threw herself unreservedly on the side 
of the East India Company, whose faithful supporter she con» 


tinued to be up to her death. She also, at the request of the. 
Government, consented, by a letter, which was received on the N 


5th December 1803, to exchange her jagir lands in the Doab 
for lands on the other side of the Jumna; and she expressed 
her trust in the Governor-General that, in consideration of her. 
readiness to meet his wishes, and her friendly feeling towards 
the Company, the possession of those lands would be secured 
to her in perpetuity. ; 

With reference to this letter, a copy of which had been sub- 
mitted tohim, Lord Lake wrote to Lord Wellesley on the 23rd 


November 1803 that, pending the determination as to what- 


portion of territory might be most advantageously and con- 
veniently assigned to the Begum in lieu of her then jagir, it 
would be advisable to consider the consent therein given by her 
as binding, except as regards the necessary details to be entered 
into for concluding the transfer which, Lord Lake observed, 
might “be rendered essentially beneficial to the interests of the 
British Government, both by completing the undivided posses- 
sion of the Doab, and by placing a power, hitherto of con- 
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siderable importance and influence in that quarter, upon a 
troublesome frontier.” 

Lord Lake continued :— 

“From the correspondence of Lieut.-Colonel Ochterlony, I learn 
that the Begum has frequently intimated an earnest wish to receive 
from the British Government some title expressive of friendship, or 
some dignity which may evince the confidence which the Government 
reposes in her. Your Excellency may perhaps be inclined to indulge 
this wish in the terms of the transfer of her jagir, either by some 
addition to the titles hitherto used in the address to the Begum, or 
by permitting the country to be now assigned to be considered as 
a sovereignty under the protection of the British Government, with 
the customary stipulation of service when her troops may be re- 
quired.” S 

.In answer to this letter, Lord Wellesley wrote to Lord Lake 
on the 23rd of December 1803 as follows :— 


“The conduct of the Begum on this occasion appears to merit 
the entire approbation of this Government, and to justify her preten- 
sions to any indulgences, consistent with the security and interests of 
the British Government, calculated to reconcile her to the arrangement 

/to which she has consented for the transfer of her possessions in the 
Doab. 

“T have therefore deemed it advisable to adopt the suggestion 
contained in the last paragraph of your Excellency’s despatch, by. 
permitting the country to be now assigned to be considered as a 
sovereignty under the protection of the British Government, without 
any other condition than the customary stipulations of service whenever 
her troops may be required, and of submitting to the arbitration of 
the British Government any differences which may des arise 
between her and any other State or Chieftain. 

“I have accordingly addressed a létter to the ed signifying 
my approbation of her conduct, and my satisfaction at her consent to 
the proposed transfer of her possessions, apprising her of my resolution 
to guarantee to her the independent dominion over the territory which 
will be assigned to her on the western side of the Jumna in exchange 
for her present jagir, and referring ber to your Excellency for the 
details of this arrangement. ` 

“My letter to the Begum is enclosed, together with a, copy, for 
your Excellency’s information. 

, “It is of the most urgent and serious importance .that ths 


» 
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1872 British authority should be established in the territory composing hèr 
"Foussrar present jagir at the earliest practicable period of time, and I request 
Tne that your Excellency will immediately adopt. the necessary measures 
Dec? OF for that purpose, and for the assignment of an equivalent portion of 
territory on the western side of the Jumna. 

“I trust that the Begum may be induced to admit the introduc- 
tion of the British authority into her jagir—without awaiting the 
e actual transfer of an equivalent territory, which it may require some 
time to effect—under an assurance of ample compensation for any loss 

of revenue which may be occasioned by the delay. 
“It will be proper that written engagements should be executed 
on the part of the British Government and the Begum, stipulating for 


the proposed exchange of territory, and the obligations to be imposed 


on both parties by the projected arrangement.” 

The letter to the Begum mentioned in the above letter to 
‘Lord Lake was of the same date, viz., the 23rd December 1803. 
In that letter Lord Wellesley expressed to the Begum his satis- 
faction at the sentiments expressed by her in her letter of the 
5th December, and at the “judicious and amicable course” 
which she had adopted iu her ready acquiéstence inthe-supges- 
tions for the recall of her battalions, and in the assignment to` 
her of territory an the western side of the Jumna in exchange 
for her possessions in the Doab ; and after saying that he had in- 
structed the Commander-in-Chief to conclude engagements with 
lier on the basis of the proposed assignment, he continued :— 

“With a view to manifest the sense which I entertain of your 
meritorious conduct -on this occasion, and to afford you ample 
compensation for the relinquishment of your present jagtr, I have 
resolved to guarantee to you the independent possession of the territory 
which wil, be assigned to you under the proposed arrangement, 
without any other condition than that: of affording to the British 
-Government the aid of your troops whenever it may be required, and of 
submitting to the arbitration of the British Government any differences 
which may eventually arise between you and any other State, or 
Chieftain. 

“His Excellency the Commander-in-Chief will adopt, as soon as 
possible, the necessary measures for transferring to you a portion of 
territory on the western side of the Jumma equivalent to that which 
you have ceded in the Doab. I trust, however, that you will not delay 
the actual cession of your present jagir to the authority of the British. 
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Government until the assignment of an equivalent portion of territory, 
which must necessarily occupy some time before it can be effected. 
You will receive ample compensation from the British Government 
for any loss of revenue which may be occasioned by the delay in 
selecting, and transferring to your authority, the district to be assigned 
to you on the western side of the Jumna.” - ; 

By a treaty of peace, dated the 30th Decembér 1803—and subse- 
quently rendered final by another, dated 22nd November 1805— 
between the East India Company and Scindia, the latter ceded 
to the Company (inter alia) all his territories in the Doab, 
and also the -territory to the west of the Jumna, in which Per- 
gunna Badshapore Jharsa lay. It does not appear, however, 
that any seizure or resumption of any lands or revenue granted 
by the former rulers, and held and enjoyed by individuals, was 
made by the East India Company on this transfer of the 
sovereign power. The effect, therefore, of the transfer was, that 
the Begum became the subject of the East India Company, in 
respect of, and as beneficially entitled to, Pergunna Badshapore 
Jharsa, just as any other proprietor; and as to the jaidad in the 
Doab, in case the proposed transfer should not be carried out, 
she remained entitled thereto for her life, subject to the obligation 


/ attached thereto of maintaining troops, and in case the transfer 


Ne ee 


should be carried out, entitled to be raised to the position of a 
petty sovereign, owing allegiance to, and protected by, the East 
India Company. In the year 1805, Regulation VIII of 1806 
was passed by the Governor-General of Indig in Council, which, 
by referring to the treaty with Scindia of the 30th December 1803, 
and the territory mentioned therein, clearly included the whole 
of the lands of Badshapore Jharsa, and that Regulations expressly 
extended the laws and regulations, which had been established for 
the internal good of the provinces ceded by the Nawab Vizier, to 
the whole of the above territory. The above-mentioned exchange 
of territory was never carried out, in consequence of the 
change of policy, which seems either to have immediately pre- 
ceded, or to have-followed, the-resignation of Lord Wellesley, 
and the appointment of Lord Cornwallis as Governor-General 
of India. i 

The Begum Sumroo had throughout continued ready to carry 
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out her engagément, although she had complained strongly of 
the pain to her own personal feelings, and the heavy pecuniary 
loss which would be occasioned by her leaving Sirdhana, where 
she had expended large sums of money; she also complained of 
having had to pay certain arrears of pay to her troops which 
were due from Scindia, and for which she seems to have in vain 
sought compensation from the East India Company. In 
consequence of this discontent, and of certain rumours circulated 
against the Begum, and also, apparently, of the defeat of Holkar 
in 1804, Lord Wellesley had at one time adopted a much less 
conciliatory tone towards the Begum. In a letter of the “15th 
February 1805, addressed to Lieut.-Colonel Ochterlony, 
His Lordship threatened the annexation of the lands in the Doab, 
without assigning any equivalent, if the Begum acted. with 
treachery ; but at the same time intimated to Colonel Ochterlony 
that he was to consider himself at liberty, if he deemed it 
advisable, to alter the proposed arrangement with her according 
to his judgment, and to continue her jagir to her in the Doab. 
This was the last letter that appears to have been dictated-b 
Lord Wellesley on this subject, and nothing further was done, 
by him prior to his retirement in the following July. ` 

Lord Cornwallis immediately on his arrival adopted a different 
tone. 

On the 6th of August 1805, a letter was written under His 
Lordship’s orders by Mr. Malcolm, the Resident, to Mr. Guthrie, 
the Collector of Saharunpore, in which it was stated that it was 
considered a matter of importance to adopt every measure to 
maintain the tranquillity of the Doab, and secure it against 
foreign invasion; that it wag particularly necessary to conciliate 
the Begum; and (after adverting to the equivocal behaviour ow 
her part) that the best means of retaining her in duty and attach- 
ment to the Government would be to give her a most positive 
assurance that she should remain for her life in the possession of 
the jagir in the Doab on the same terms on which she then held 
it, This letter alithorized Mr. Guthrie to investigate certain 
pecuniary claims advanced by the Begum, and to give the assur- 
ances as to her retaining her jagir, if necessary, in writing. 

On the 16th of August 1805, Lord Cornwallis wrote to the 
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Begum, informing her that, in consequence of her faithful ` 1872 

service, she should not be subjected to the pain of having to Foszsrse 

leave Sirdhana and give up her old lands in the Doab for new ` Tue 
BEORETARY oF 

lands, but that the Governor-General had “ resolved to leave her ` Stars. 

in the unmolested possession of her jagir, with all the rights and 

privileges which she had hitherto enjoyed,” in the expectation 

that she would cordially assist in preventing attempts to dis- 

turb the tranquillity of the Company’s territory. In pursuance 

of the intention expressed in the last letter, Mr. Guthrie was 

sent to Sirdhana with the terms of the following agreement, . 

which was signed by the Begum in August 1805, and after- 

wards ratified by the Governor-General. 

“Those places in the Doab which have formed the jaidads of 
Zeboolniesa Begum, shall remain to her (as before) from the Company as 
long as she may live. The troops of the Begum shall, according to 
custom, be always ready in the service of the Enst India Company, 
The Begum, in every instauce, considering herself a faithful dependant 
aud friend of the Company, shall perform oll the duties required from 
a dependant and friend, and shall not hold any intercourse whatever, 
either by agent or by letter, with any State or Power, or with the friends 

£ dependants of any State or Power, or with the enemies or refractory 
subjects of the Company, or with any State or Power whatsoever, but 
that of the Honorable East India Company.” ° 

From the very first the Government of India appears to have 
considered that the rights of conquest, confirmed by the treaty 
of the 30th December 1803, ought not to be exercised to the 
Begum’s prejudice. i 

By his letter to Lord Lake of the 23rd December 1803, 
Lord Wellesley admitted that the Government eguld not, in 
fairness, establish British authority, or introduce Brttish law, - 
iuto the territory composing the Begum’s Doab jagir (1). 
Again, in the end of 1805, some question having arisen as to the 
propriety of the Magistrate of Meerut exercising jurisdiction 
within the Begum’s jagir, the matter was referred for the 
orders of Government; and on the 8th of March 1806, the 
Secretary of Government wrote to the Resident at Delhi a 
letter, óf which the following is an extract :— 

“I am directed to iuform you that, according to the terms of the 

(1) Ante, p. 128. ` 
17 
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1872 engagement concluded with Begum Sumroo under the authority of 
EE Government, the operation of the British laws and regulations is not to 
extend to her jagir ; and considerations both of a general and peculiar 
EE °F nature render it highly inexpedient, in the judgment of the Governor- 
General in Council, to propose to the Begum any modification of those 
terms with a view to remedy the eventual inconvenience described in your 
despatch. The Begum, however, has hitherto manifested the utmost 
readiness to comply with any requisition on the part of the British 
Government for the surrender of persons accused of crimes, and it is 
the wish and direction of the Governor-General in Council that, when- 
ever the surrender of persons residing or taking refuge in the Begum’s 
jagir shall be necessary for the ends of justice, an application for that 
purpose be addressed to her through the channel of the Resident at 

Delhi.” 


And ata yet later period, Mr. Fraser, the Resident at Delhi, 
having attempted to check what he considered mal-administration 
on the part of the Begum’s officers, the following letter was 
addressed to him in 1834 by the Secretary to the Government :— 


“I am directed to acquaint you that the explanation which you have 
furnished to account for your having interfered in the affairs of Begüm 
Sumroo’s jagir are wholly insuficient. As long as Her Highness lives \ 
she must be considered gs independent, and at liberty to intrust the 
administration of her affairs to nny persons she may please to select. 
We have no right to presume mismanagement on account of Her High- 3 
ness’s great age, and to found any interference upon such presumption. | 
If any gross injustices were perpetrated by Her Highness or her officers, ~ \ 
it would furnish a fit subject for reference on your part for the consider- a 
ation and orders of the Supreme Government, but nothing which you  * 
have urged is galculated to justify your direct interposition.” à 


\ 


g , In the Year 1806, Juliana Reynard, the daughter of Aloysius . 
Reynard, married George Alexander David Dyce, who by that 
marriage had a son, the original plaintiff above-named, David 
Ochterlony, Dyce, who afterwards took the name of Sombre. 

In consequence, apparently, of this marriage, the Begum 
became desirous of having a permanent provision made after 
_ her death for her daughter-in-law, the widow of Aloysius 
Reynard, Mr. Dyce, and her numerous military and other 
dependants; and with that view addressed a letter, dated 8th 
July 1807, to the Resident at Delhi, in which she asked that 
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such provision might be taken into consideration by the Govern- 


129 


1872 . 


ment, and “such measures adopted before my demise ag they sonatas 


may deem most expedient for the protection and support of my 
family and connexions, by bestowing upon them, for their enjoy- 
ment after my death, a permanent provision for life, either by 
conferring upon them grants of land now forming part of my 
possessions, or fixing a monthly sum adequate to their mainte- 
nance for life, as may be deemed by the British Government 
most proper. To obtain this object so much at my heart, I take 
the liberty of stating that the total amount of the allowances 
requisite for the above purposes is Rs. 7,600 per mensem.” 

This application was favorably received by the then Governor- 
General, Lord Minto; and a list was forwarded by the Begum, 
showing the details of the pensions she wished to have granted. 
While the correspondence was still proceeding in the matter 
of the pensions, and’ some months before forwarding the list 
last referred to, the Begum, apparently from the same motive of 
providing for her husband’s family, applied to the Emperor of 
Delhi for, and obtained from him, a grant in altamgha tenure of 


/Pergunna Badshapore Jharsa to George A. Dyce and his 


descendants. 

This application was not made with ‘any secrecy; and the 
matter having, therefore, come to the knowledge of Mr. Seton, 
the Resident at Delhi, he addressed a letter, dated the 
24th February 1808, to Mr. Edmondstone, the Secretary of the 
Government of India, in which he informed the Government of 
the circumstances under which the grant had been made, and 
expressed his opinion that what had occurred was an irregular 
exercise of power on the part of the King, considering the posi- 
tion in which he stood with regard to the Government, who in 
taking the King, and royal family of Delhi, under its protection, 
and in paying to His Majesty a larger stipend than the amount 
of the annual produce of the assigued territory, virtually acquired 
a right to expect to be consulted by His Majesty previously to 
the adoption of any measure, the operation of which tended, 
either directly or indiregtly, to diminish the value of the 
assigned territory, and that it bad more especially the privilege 
of interfering for the regulation, and even the prevention, of 
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all alienations of land from either the taxed or taxable 
portion thereof. ‘The Resident also informéd the Government 
of another grant of a similar nature by the King of the village 
of Bhutgong in Pergunna Soneeput to Mr. George Dyce and 
his descendants as an inam altamgha. 

The Government of India adopted the views of the Resident, 
and, as appears by a letter of the Secretary of Government to 
the Resident, dated the 15th February 1808, without having the 
grants examined, and on an assumption that Badshapore Jharsa 
formed part of the Begum’s jagir, out of which the pensions 
for her dependants were to be granted, directed the Resident to 
persuade the Begum to surrender the altamgha grant. His efforts 
to do so at first wholly failed; but on the 16th February 1811, 
as the result of the persuasion and inducements held out by the 
Resident to her, the Begum addressed to him a letter, from 
which the following is an extract: 

"At the time I solicited a provision for my family and dependants, I 
had, as I still retain, a firm conviction in my own mind that the per- 
gunna of Badshapore, and the villages of Bhogeepoor and Bhutgong, 
were held as altamgha to my late son, and would consequently revert- 


to my adopted son George Alexander David Dyce, in virtue of his `X 
mariage with my granddaughter, On this subject, doubts have arisen - 


respecting the nature of the grants, which are not now to be found in the 
family records. I consequently cannot urge a positive right ; but trusting 
to the munificence of the British Government, and to the extensive 
possessions which will revert to them at my death, as well as to the 
local position of Badsbapore, I am induced to hope that you will extend 
the friendship you have ever shown to me, to the interests and prosperity 
of my adoptedeéfon (for whom I feel a truly maternal affection), and that, 
by your representations to thesRight Honorable the Governor-General, 
you will second and support my earnest entreaties that the provision 
made for my said adopted son may not depend on the uncertain tenure 
of his life, but be extended to his family and descendants, male or female, 
and bear some proportion to the value of the lands, which are well 
known to you, and to which I at first supposed he would succeed by 
right of inheritance.” é 

She also asked that the village of Bhutgong might be con- 
sidered included in any arrangements which the Government 
might adopt. i 
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To this letter the Resident replied, on the next day, as 1872 
follows :— ` . FORESTER 
: v. 
“ I assure-you that I have not the smallest doubt of your conviction Tar 


SEORETARY op 
that the lands were held under the tenures which you describe, and Srars. 


that your object in soliciting the new grants from His Majesty, the 
present King of Delhi, was rather to obtain the confirmation of existing 
grants than the creation of new. Still, however, as you yourself admit 
that the old grants are not to be found among the family papers, and as, 
under that circumstance, the confirmation of the new granta might lead 
to the introduction of a practice, as well as of a principle, injurious to 
the rights of the British Government, I confess I am of opinion that, 
much as the Right Honorable the Governor-General desires to comply 
with your wishes, His Lordship might find it difficult to reconcile that, 
which to himself individually would be a high gratification, with his 
reluctance, on public grounds, to introduce, and even’ to sanction, a 
precedent of such dangerous operation, ` But, as that objection would 
be done away by the annulment of the present grants, I think it highly 
probable that His Lordship’s wish to relieve your mind from a source 
of anxiety so truly honorable to your feelings, might induce him to 
bestow the lands upon your heirs in the manner you desire, if that 
“objection were previously removed by the annulment of the grants 
olitained by you from His present Majesty. Ou this ground I think it 
my duty to request you to consider whether your soliciting the King 
to cancel the grants in question might not eventually tend to the attain- 
ment of the object which you have evidently so much at heart. I also 
conceive that the British Government will expect to be furnished with 
a-statement of the actual produce of the lands to which your applica- 
tion relates.” 

On the 20th February 1811, the Resident forwarded to the 
Government copies of the two last-mentioned lettérs,;inclosed in + 
a letter, in which he spoke of the pain the “ sacrifice” has 
caused the Begum, and submitted to the Governor-General 
in Council the propriety of giving effect to her desire. 
On the 9th March 1811, the Secrétary to the Government 
replied to the last, expressing the gratification of Government 
at the success of the Resident’s endeavours, but stating that it 
was not then necessary to determine the question as to the grant 
in perpetuity of Badshapore Jharsa. ` No further correspondence 
was put in between that time and April 1823, when some letters 
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passed between the Collector of Meerut and the Secretary to the 
Board of Revenue in the Western Provinces, relative to some 
investigation, under the Resumption Regulation, II of 1819, set 
on foot by the Collector of Meerut in respect of the Begum’s 
title to certain villages. This correspondence appears not other- 
wise important than as showing that at that time there was no 
suggestion as to her being a sovereign princess, or that, in the 
event of her having been found in possession of any villages 
without title, they would not have been resumed by an ordinary 
proceeding in the Courts of law under the provisions of that 
Regulation, the applicability of which was not then doubted. 
In December 1825 and January 1826, as appeared from 
letters produced by the Government of India, in consequence 
of some family quarrels between the Begum and Mr. George 
Dyce, she affected to contemplate the surrender of her jatdad 
and jagirs to the East India Company; and’ Mr. Dyce then 
protested against it on the ground that, on bis marriage with 
the legitimate daughter of the son of Sombre, Badshapore, and 
some other lands, had been by certain sanads granted to him and 


his family in jagir. He apparently referred to the sanads, or 


grants, which in 1808 had been objected to, and was informed by 
the Resident that the validity of the sanads, or grants, under 
which he claimed, could not be allowed. The: matter then 
dropped, and the surrender, which the Begum had probably 
only threatened from irritation against Mr, Dyce, was not made, 

On the 16th December 1830, the Begum signed, sealed, and 
published her weil. in the English language, which was 
subscribed by a number of witnesses, including two or more 
English officers of rank, and of which a copy was forwarded 
by her to Mr. Martin, the then Resident at Delhi, in order to be 
deposited in the Residency office. By that will, after various 
legacies, she devised, together with all other lands of which she 
might have power to dispose at the time of her death, “all that 
province called Badshapore Jharsa,” to David Ochterlony Dyce, 
her adopted son, his heirs and assigns for ever; and she thereby 
requested that he would assume the name of Sombre. 

On the 20th October 1831, the Begum wrote to the Govern- 


ment expressing a desire to settle the Pergunna of Sirdhana on 
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her great-grandson D. O. Dyce Sombre in perpetuity, “go that 


he may enjoy the game, together with Pergunna Badshapore, 


and other villages, which the deceased Nawab his grandfather 
was possessed of, on an altamgha tenure.” To thisa reply was 
sent on the 7th November 1831 ; and another, on the same sub- 
ject, on the 14th March 1832, in reply toa letter of the Begum 
to the Governor-General relating to her will; but the Begum 
was informed, in general terms, that she could not be allowed 
to alienate in perpetuity her jaided land (referring to Sirdhana), 
and which, under the terms of the engagement of August 1806, 
she was told she was entitled to only for life. A letter, from the 
Begum to the Governor-General, without date, but written some- 
time in 1832, apparently in reply to the last-mentioned letter, 
appeared to have contained copies of title-deeds, on which she 
relied to show her right to an hereditary estate in Badshapore, 
and which she described as “ my altamgha.” 

On the 26th September 1832, in reply to her last letter appa- 
rently, the Governor-General, Lord William Bentinck, wrote 
and sent to the Begum a letter, assuring her that all her posses- 
sions which were of the nature of private property, would be 
religiously respected, and the demands of the State strictly 
confined to what came under the head of public revenue. The 

reply of the Begum to this was as follows, dated lst March 
1833 :— 

“I now most earnestly entreat your Lordship’s attention and con- 
sideration to the grants of the pergunna of Badshapore Jharsa and 
the village of Bhogeepoor Shahgunge, in the name of my hus- 
band’s son, Louis Balthazer Sombre, known by the style and title of 
Moozuffer-ood-dowlah Moontazool Moolluck Nawab ‘Syffer Yab Khar 
Bahadur Moozuffer Jung, these grant% one altamgha ot hereditary, 
and one entirely independent of the public revenue, having been given 
in-rent-free hereditary possession, by altamgha, to my husband’s son as 
before-mentioned, sanads of which I have in my possession. And there- 
fore it is my fervent wish to obtain your Lordship in Council’s decision 
upon this point in my lifetime, as I have given to my adopted son 
David Ochterlony Dyce (grandson of my husband’s son), the above- 
mentioned pergunna and village as his inheritance, it being the only 
property his grandfather possessed, and which is, as before mentioned, 
quite independent of public revenue.” 
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The Government replied to this, on 30th April 1833, that 


HORSES it had always been understood that the villages mentioned 
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in her letter were held on a life tenure only; that this had been. 
ndmitted in her previous letter to Mr. Seton, dated 8th July 
1807 ; and that such admission was conclusive of her claim. The 
correspondence continued throughout January and February 
1834, and in one letter, dated 29th January 1834, from Lord 
William Bentinck to the Begum, in reply to one from her 
asking on what grounds the objections of Government to her 
claim to the villages in the pergunnas of Burwanah and Bood- 
hana rested, was the following :— 

“I have to refer you to the deed of agreement between your- 
self and the British Government, concluded through the medium of 
Mr. Guthrie, in August 1806, the first sentence of which is as 
follows :—‘ Those places in the Doab which have formed the jatdad of 
Zeboolnissa Begum, shall remain to her (as before) from the Company 
as long as she may live.’ This dooument constitutes the title under 
which you hold your estates in the Doab, and it would appear from it 
that your rights are limited to those places which actually formed part 
of your jaidad at the period in question.” 


‘S 


In a letter dated 21st February 1834, the Begum sent five Ki 


sanads relating to Badshapore Jharsa to Mr. Fraser, the Resident 
at Delhi (who wrote a letter acknowledging their receipt), 
with a request that he would forward them to the Government 
for their consideration. This the Resident declined to do, on the 
ground that all the points referred to in them had been settled 
in the Governor-General’s letter dated the 30th April 1833 : and 
the sanads, as was stated by the appellants, were apparently not 
returned to the Begum. 


On the 17th April, 1834, the Begum, still insisting on her 


` right to an absolute estate in Badshapore Jharsa as her 


altamgha, and in pursuance of her intention, previously 
expressed to the Governor-General, executed a deed of gift, by 
which she gave to David O. Dyce Sombre, her adopted son, the 
whole, with certain exceptions, of her real and personal estate, 
including “the Pergunna Jharsa Badshapore, which stood 
recorded in her name as an altamgha ;” and it was therein 
declared that she had made over the same in proprietary posses- 
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sion to him, and that he had accepted the gift and taken the 
same into his own possession. This deed was attested by the 
Magistrate of Zilla Meerut and several English officers, and the, 
Magistrate and Resident at Delhi reported the matter to Govern- 
ment, submitting a copy and translation of a letter from the 
Begum relative to the deed of gift, and requesting instructions 
for his guidance in case of the Begum’s death. Upon this the 
following letter, dated the 5th June 1834, was sent to the 
Resident by Mr. Macnaghten, the Secretary to the Governor- 
General :— 


“2, With regard to the personal property of the Begum, or the 
houses, gardens, &c., which are not to revert to the Honorable 
Company on her death, the Governor-General is not aware that auy 
interference on your part will be necessary, unless a dispute should 
arise as to the succession, in which event you will interfere so far only 
as may be requisite for the preservation of the public peace, putting 
such party in possession as you may conceive to have the best right, 
pending the result of a more formal investigation. 

“8, With regard, however, to the territorial possessions of the 
Begum which lapse to the Company on her death, you will, of course 
lose no time, when that event may occur, in proclaiming the transfer, 
and prohibiting the payment of any revenue to persons other than 
those authorised by you to receive it on behalf of Government. It 
would be advisable that one of your assistants should be deputed into 
the pergunua on the occasion. 

“4, His Lordship is not prepared to determine what measures 


- should be adopted with regard to Her Highness’s troops. It might 


uot be expedient to discharge them at once, and their services 
perhaps could not suddenly be dispensed with. You ‘will be pleased 
to report your sentiments at length on phis subject : and gert Her 
Highnese’s decease take place in the interim, you will make uo 
change in the number or disposition of her troops. 

më, You have not noticed Her Highness’s application for u title in 
favor of Mr. Dyce. Should she renew this application, His Lordship 
would wish that Her Highness be asked to explain the description 
of title which she is desirous of having conferred op that individual.” 

On the 27th January 1836, the Begum died at Sirdhana, and 
on the following day, the Collector aud Magistrate of Meerut 
had a proclamation read, “ announcing the jagir annexed to 
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the British Government, and becoming subject to the. Regula- 
tions in force in the territories under the Company, and under 
the sole management of the Government officers, whose 
orders were alene to be obeyed, the autherity of those under 
Her late Highness having ceased with her demise.” Possession 
was also- taken, under the protest of the said D. O. Dyce 
Sombre, of the arms and military stores. 

On the 29th January 1836, Mr. Thomas Metcalfe wrote 
to David O. Dyce Sombre:—“<I fear I must proceed to the 
resumption of Pergunna Jharsa.” And on the 4th February 
1836, Mr. C. Gubbins, the Collector of Goorgaon, took formal 
possession of Badshapore Jharsa, and thus resumed it on behalf 
of the Government, as a matter in the ordinary course of his 
duties as revenue officer. On the 5th of March 1836, the Col- 
lector of Meerut addressed a letter to the Commissioner of 
Meerut, and sent him copies of the sanads, under which the 
Begum had held her jaidad lands in the Doab, and also a copy 
of the sanads relating to Badshapore, observing with respect to the 
latter :—* But that pergunna not being situated within the 
Doab, there is no necessity now to discuss its merits.” A 
copy of a letter written on the lith March 1836, by Mr. Dyce 
Sombre, to the Collector, was put in, in which, after putting for - 
ward a claim to all the arms and military stores of the late 
Begum, he continued :— 

e “With reference to the 2nd para. of your letter, I beg to sny that 
T have already forwarded to yoo’ the copies of the sanads by wich 
Her Highmess held her jatdad, and the Perguuna of Badshapore, in 
altamgha assigued to her by the former rulers of Hindustan long 
antecedents to the British sway of this adjoining district. I also annex 
a copy of the agreement with his Excellency Lord Luke, when the 
jagirs which had been so assigned to Her Highness were confirmed 
to her by the British Government. In virtue therefore of these sanads 
I claim as my private property all the lands, arms, So, in fact, property 
of every denomination (belongivg "to Her late Highness), which is not 
otherwise mentioned in the said agreement; or in other words, that I 
consider only her jagirs within the Doab to have devolved on the Hon’ble 
Company by the wording of that agrement; all the lands situated 
beyond the two rivers having been devised to me by Her late High- 
ness.” H 
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On the 4th of May 1836, Lord Metcalfe, writing to Lord 1872 
Auckland, said :—. . Fonrsren 
“9, At the pence, Scindia’s territory in the Doab, and vicinity o rs, or 
Delhi, including all in her (the Begum’s) lands became ours by cession, Stats. 
as they were before by conquest ; we might have resumed the land, dis- 
charging her and her brigade, or have 1etained her and her troops in 
service on any terms that we approved. The course pursued was to 
enter into engagements with her by which she was allowed to retain the 
territory on the foriner footing, and the troops were to be at our disposal, 
three battalions or one-half_to be always employed on our service ; we 
were equally entitled to the use of the whole, but such was the engage- 
ment entered into, and we adhered to it to the day of her death.” 


Again, on the 20th May 1836, the Collector of Meerut wrote 
to Mr. Hutchinson, the Commissioner of Revenue, as follows:— 

“ Copies of the tenures (on which the Begum held the pergunnas 
situate in the Doab, and that of Badshapore) sre herewith submitted, 
and n reference to them will at once show that the Doab perguonas 
were held for the muaintenauce of troops, whilst that of Badshapore 
was enjoyed as a private possession, without any stipulation or 
agreement. ‘There could, therefore, be no question as to the right 
of the heirs to whatever might be due to the Begum (although 
succession to the jagir may be barred) in the pergunna of Badshapore, 
but the same private right has never been recognized in the Doab 
pergaunas; on the contrary, they are viewed as having been only 
a life-grant for a specific purpose, wholly public, not investing any 
private or personal right in property devisuble by will.” 

In another official letter from the Collector of Meerut to the 
Commissioner of that district, dated the 27th December 1836, 
was the following paragraph :— BW zo 





“ I have already, in my letters to yður predecessor, observed that 
the grant under which the Begum enjoyed Badshapore differed from 
that under which she held the pergunnas in the Doab, in that the 
former was for her own benefit, while the latter was solely for the 
maintenance of a military ‘contingent, without conferring a property 
either on the Begum or her heirs. I am not aware whether copies of the 
sanads were furnished to the Board, but they were transmitted to 
the Government, and as the question is one of considerable importance, 
its decision is looked forward to with much interest.” 


On the 4th July 1836, Mr. Dyce Sombre wrote to the 
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1872  Lieutenant-Governor of the North-Western Provinces on the 
Foruatrr gubject of his title and claim to Badshapore Jharsa, and also to 
scott e the military stores and arms. He therein asserted his right to 
Brats, Badshapore as devisee of the Begum, who had held it on 
wholly different terms from her jaidad lands. On the 30th 
July 1836, a reply was written by the Secretary to the Govern- 
ment of the North-Western Provinces rejecting the claim, on 
the ground that the possessions claimed by David Ochterlony 
Dyce Sombre “ were conquered bythe arms of the Honorable 
Company, and the Begum was allowed to hold them precisely 
“on the same footing as the jaidad in the Doab;” and adding, — 
“It was a portion of Scindia’s territories conquered by the 
British Government, it.might have been resumed at will, but it 
was, by the agreement alluded to, secured to the Begum for her 
life.” This letter, however, at the same time claimed both the: 
jaidad and Badshapore Jharsa, as having “lapsed” on the 
Begum’s death to the Government, the nature of the tenure, 

giving her, as alleged, only a life-interest. 

Mr. Dyce Sombre having appealed to the Governor-General 
in Council from the decision of the Lieutenant-Governor, his 
appeal was rejected on the 21st November 1836. On the 
17th October 1839, the Court of Directors rejected Mr. 
Dyce Sombre’s appeal from the decision of the Government 
of India; and on the 14th June 1842, the Commissioners for 
the Affairs of India refused him an interview which he had 
asked for, relative to his claims, and referred his application, for 
“ possession of the documents bearing on the claims,” to the 

. Court of Directors. On the 8th of August 1842, Sir Robert 
. ` Peel ales refused to entertain an appeal which had been 
made to the Crown. Under a commission de lunatico inquirendo, 
on the 30th July 1843, the above-named D. O. Dyce Sombre 
was found to have been of unsound mind from the 27th 
October 1842. On the 8th February 1844, Mr. Larkins was 
appointed committee of his estate, and a case having been 
laid subsequently by Mr. Larkins before Counsel, and the 
opinion given thereon having been brought to the notice of the 
Lord Chancellor, His Lordship, on the 6th August 1847, 
ordered Mr. Larkins, as such committee, to institute the present 
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suit. Accordingly, on the 17th August 1848, the original 
plaint was filed in the Court of the Principal Sudder Ameen 
of Zilla Delhi (then governed as to all civil and criminal 
suits, by Act V of 1832), on behalf of D O. Dyce Som- 
bre, a lunatic, by his committee, as plaintiff, against the 
Collector of Zilla Goorgaon, on the part of Government, as 
defendant, to recover possession of the altamgha jagir of 
Badshapore Jharsa with mesne profits. The plaint set forth 
the plaintiffs title as above stated, and complained of the 
illegal taking possession by the Collector of Badshapore 
Jharsa without the institution of proceedings under Regulation IT 
of 1819, and so giving the plaintiff a full opportunity of 
proving his title thereto. 

On the 30th December 1848, the Collector of Goorgaon, on 
behalf of the Government of India, put in an answer, wherein 
various defences were raised: the material objections being as 
follows, viz., want of jurisdiction in a Civil Court; limitation 


~~. under Regulation II of 1803, 8. 18, cl. 3; the non-applicability 


of Regulation II of 1819 (the Resumption Regulation) to the 
province of Delhi; and lastly, that, under the agreement and 
the alleged understanding between the East India Company 
and the Begum, her interest in Badshapore Jharsa was limited 
to a life-interest. 

On the 5th February 1849, the plaintiff’s replication was 
filed, in which he again distinctly alleged that Badshapore 
Jharsa was, in contradistinction to the jagir lands in the 
Doab, “held by the Begum by virtue of a free altamgha grant in 


perpetuity.” On the 24th February 1849, the rejoinder was filed, ` 


in which the only point repeated was the plea to thë jurisdiction 
under Regulation XVII of 1836, e 3, no allusion being made 
to the sanad. On the 13th February 1849, the case was trans- 
ferred to the Judge’s Court. 

The record of the original case was destroyed during the 
mutiny of 1857; and it did not appear what issues were 
framed by the Judge in 1849, or whether any issue was raised 

` as to the jurisdiction of a, Civil Court over the plaintiff's claim, 
by reason of the taking possession of Badshapore Jharsa having 

_ been an act of State: but no question was then raised as to the 
genuineness of the sanads. 
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On the 9th July 1849, the Civil Judge of Zilla Delhi, 
to whose Court the suit had been transferred at the -final 
hearing, dismissed the plaintiff's suit, on the single plea of 
limitation, and without referring to the plea of jurisdiction (1). 
On appeal, the lafe Sudder Dewanny Adawlut at Agra, 
on the 9th December 1850, affirmed the judgment of the 
Judge, on the plea of limitation, and without reference to 
jurisdiction or any other matter whatsover, holding, as the lower 
Court had done, that the lunacy of D. O. Dyce Sombre was 
not an exception within the meaning of the Regulation, of 
limitation (2). The plaintiff then appealed to Her Majesty in 
Council. 

While that appeal was pending, on the lst July 1851, D. O. 
Dyce Sombre died, and ultimately his widow, who married 
General Forester, one of the appellants, and the sisters of 
D. O. Dyce Sombre and their husbands prosecuted the appeal, 
and the judgments being reversed, the case was remitted back 
to the Courts in India (3). 

In consequence of the original records of the case “having 
been déstroyed, a new plaint was directed to be filed, which was 
accordingly done by the heirs and representatives of the late 
D. O. Dyce Sombre, and the trustees of Mrs. Forester’s marriage 
settlement. The answer filed by Government materially differed 
from the former answer, in that (inter alia) it alleged that the 
Begum Sumroo_ “was allowed to continue in the exercise of 
soyereign authority” down to her death, and that the seizure of 
her estates was one by right of conquest, and in the Govern- 
ment’s “political capacity ;” and that the plaintiffs’ alleged 


` sanads had” not been granted by the Emperor Shah Alum, 


or confirmed by Scindia; and that, if so granted, the grant was 
invalid. 

On the 8th May 1865, issues were settled, of which the ath,” 
5th, and 6th; were as follows:— v 

“4, Whether the Pergunoa of Badshapore Jharsa was granted by 
Shah Alum to the Begum Sumroo, ns mentioned in the plaint ? 

“5, Whether, if the same were so granted, Shah Alum, at the time 
of such grant, possessed and exercised” supreme power within the 
territory in which the lands were situated ? 


(1) 7 Moore's L A. 109. (2) 7Moore'’s¥, A., 113. (8) 7 Moore's I. A., 104. 
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“6, Whether, if the sume were so granted, the said grant was con- 1872 ` 
firmed by Maharaja Madho Rao Scindia, as in the plaint mentioned ?”  Fonxsran ` 

The other material issues were as to whether the Begum had ` ` Tue 

z x : Sronerary OF 

power to dispose of the jagir by deed or will; whether the Hast  Srare. 
India Company was bound by the grant, or by the Begum’s 
disposition ; #nd whether the Company took possession of the 
jagir as an act of State, so as to oust the jurisdiction of the 
Municipal Courts. ` 


On the 9th Mny 1865, the plaintiffs presented a petition, 
asking for a subpena duces tecum, to the Government of India, 
to produce an office copy of a letter of Lord Lake to the 
Begum, dated the 29th October 1804, referring to the altamgha 
jagir, of which the original had been lost; an original letter 
dated the 18th April 1834, from the Collector of Meerut to S 
the Secretary of Government, relating to the execution of the 
deed of gift by the Begum; an original letter dated the 19th 
March 1836, from the Commissioner of Meerut to the Collector, 
acknowledging receipt- of the sanads; the sanads or firmans 
themselves; the King of Delhi’s registers, received by the 
Government after the mutiny, in which the sanads of Badshapore 
were alleged to have been registered; the records of the canungoes i 
of Badshapore; the issuing of a requisition to the Maharaja of 
Scindia, to inquire whether the confirmation of the sanad 
- alleged by the plaintiffs appeared on his records; and subpenas 
to Mr. Forbes, Collector of Meerut, to appear and give evidence 
and procure certain specified documents, and to Mr. Fitzpatrick, 
and one Rao Balmokund. The documents were not produced, 
and the plaintiffs tendered copies of the alleged ‘sanads, which . 
were considered by the Deputy Cpmmissioner inadthissible as ` 
evidence; he stating his reasons for so rejecting them after 
examining them. They also produced an alleged copy of 
a perwanna of confirmation dated 2nd Suffa 1203 F. (2nd 
November 1788). 
~ These sanads were as follows, the first one being called in 
the record sanad No. 3, by which the pergunna of Jharsa, 
and the villages of Badshapore and Bhutgong (among others) 
were bestowed upon Zeboolnissa (the Begum), and upon her 
descendants. i , > 
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1872 “From the antumn crop, viz, from the month of Tingo Zail (last 
GE month of the Fasli year), as an altamgha grant to her from generation 
ue to generation, to her children, and those related to her. This grant is 
SE F to be considered as safe from the strokes of change or alteration. No 
peshkush, or the fees of subakdart, fayjdart, revenue, or other kinds of 
cess, such as tax or exaction, &o., is to be demanded from this estate ; 
all increase in the revenue or proceeds of the estate proceeding from a 
good oultivation to go to the grantee, This sanad or grant is all- 
sufficient; fresh confirmation is not to be required year by year, 

Nothing ought to be done contrary to this grant. 


Dated 9th of Zillah of the 30th year of the reign (11th September f 
1788).” 


The other sanad dated 19th Shuwall, year 30 of His Majesty 
(25th July 1788), was to the same effect. 


The perwanna of confirmation, dated the 2nd Suffa 1208 
Fasli (17th August 1795), purported to be i in these terms :— 


“Be it known to the chowdhries, canungoes, zemindara, and culti- ~ 


vatora of the Pergunna Badshapore and Jharsa, that, whereas de 


aforementioned mehal was formerly granted as an altamgha jagir 
(jagiri altamghai) to the kind friend the Begum Zeboolnissa by a 
royal sanad, so itis to be considered on the same footing as before, 
and all are required as heretofore to present themselves and pey the 
revenue to her without fail. This is very strictly enjoined, so let them 
-be very careful to obey it.” 
The Deputy Commissioner dismissed the suit on the ground — 

that the Begum was an independent princess, and the seizure of 
Badshapore was a seizure by arbitrary power on behalf of the 


, Crown of dominions of a neighbouring State, and therefore 
d an act of State into which a Municipal Court could not enquire. 


The Judicial Commissioner of the Punjab affirmed that decision 
without going into the question as to the genuineness or effect 
of the sanads, 

From that decision the plaintifis SR to the Chief Court 
of the Punjab (Roberts aud Boulnois, JJ.), which, on the 19th 
day of March 1867, dismissed the appeal. 

Of these Judges, Roberts, J., placed his judgment- solely . 
on the “resumption of the Begum Sumroo’s territories on 
her death, being an exercise of sovereign -power towards an 
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independent State, and a political act over which the Municipal 1872 
Courts have no jurisdiction ;” he considered the case tô be Forsstun 


governed by the decisions of the Privy Council. Boulnois, J., EE 
put his judgment on the same ground as his colleague, declaring TATE, 


“thatthe act was done by a State against a State ;” but he also 
expressed an opinion that, admitting the copies of the sanads, 
which he thought were receivable, the plaintiffs’ evidence had 
not sufficiently established the making of the sanads, and the 
confirmation by Madho Rao Scindia. 

From this decision the plaintiffs appealed to Her Majesty in 
Council. 


Sir R. Palmer, Q.C., Mr. Leith,-and Mr. Doyne for the 
appellants.—The judgment appealed against rests, so far as the 
question of jurisdiction is concerned, on two cases— The East 
India Company v. Syed Ally (1) and The ‘Sectetary of State 
for India v. Kamachee Boye Sahaba (2); but these are very 
different from this case. In the former of these cases the East 
India Company assumed property and lands, which belonged to 
a wholly independent sovereign, under a treaty between the 
Company and the Nawab of the Carnatic: in the latter the lands 
were seized as au exercise of sovereign power, aided by military 
force, over an independent sovereign. It cannot be said that 
the Begum held a similar position: she was before the cession `. - 
by Scindia a mere jagirdar, a subject either of Scindia or the 
King of Delhi, and was transferred to the Hast India Company 
as the substituted sovereign power, and so she remained till 
her death. There could be nothing in the nature pf “act done 
by a State against a State,” since, according to the Qntention 
of the respondents, the Begum’s sovereignty and interest deter- 
mined and lapsed to the Company upon her death, so that at 
the time of the assumption in 1836, the lands of Badshapore 
formed a part of the ‘territories of the Company, and the 
assumption was, as against Mr. Dyce Sombre, an exercise of 
authority by the ruling power against a subject, which was 
cognizable by the Civil Courts ? 

Boulndis, J., appeared to think that the assumption of the lands 


b (1) 7 Moore's I. A., 556. (2) 2 Moore’s I. A., 476, , 
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1872 could be enquired into under the Regulations. Regulation XIV 
ais of 1825, however, had effect anterior to the passing of Act XVII 
Sec. Aë of 1836, as it refers to all erants by Scindia or hia predecessors ; 
Burg, and Badshapore had been so granted. The construction placed ` 


by Boulnois, J., on Regulation XXXVI of 1803, is opposed to 
the clear intention of the Regulation, which was that, where a 
grant had been actually made and possession obtained under it, 

, but the grant had been set aside thereafter, for what seemed 
to the ruling power sufficient reasons, the grantee, who had then 
lost possession, and submitted, should not at a subsequent period 
be restored to possession, merely on the strength of the original 
grant, The question of jurisdiction has been waived. 


Mr. Forsyth, Q.C., Mr. Archibald, and Mr. Merivale for the 
Government,—This appeal is really one arising on the facts. 
The Begum was an independent ruler, and therefore the seizure of 
Badshapore cannot be enquired into by a Municipal Court. The 
case is nearly in all respect parallel with the Rajah of Tanjore’s 
case (1). The Begum’s position was that of a sovereign 
princess, as is forcibly shown by her own orders to her troops 


e 


serving with Scindia in the Deccan (2). 


(1) 7 Moore’s I, A., 476. 

` (2) These orders were as follows :— 
“Be it known to the majors, cap- 
tains, ensigns, subahdars, jemadars, 
havildars, corporals, privates, artillery- 
men, khalashis, and to all descriptions 
of persons attached .to my battalions 
now serving in the Deccan, under the 
immediateCommand of Colonel Saleur, 
that, on the 24th of Rajeb 1218 Hijri 
(10th November 1808), I arrived at the 
royal ghat of the Jumna leading to the 
city of Delhi, where, on the following 
day, I had the honor of an interview 
with the British officers, from whom I 
experienced all those attentions which 
became Chiefs in friendship and alli- 
ance with each other, and they added 
me as a twelfth member to their conn- 
cil of eleven—an event on which I 
congratulate all my adherents and 


dependants, An engagement hns been 
concluded between the British Qov- 
ernment and me, by which it is stipn- 
lated that the friends and enemies of 
either party shall be the friends and 
enemies of both. It is therefore in- 
cumbent on you, if you consider your- 
self to be my servant and acknowledga 
me as your ruler, that you act in con- 
formity to the spirit of that engage- 
ment. You will accordingly, without 
delay, obtain from Dowlut Rao Scindia 
the arrears of your pay, and having 
obtained your dismission from that 
Chieftain, proceed to join Major- 
General Wellesley, the officer com- 
manding the British army in the 
Degcan, when the British Government 
will afford you the requisite degree of 
protection. I shall make due allow- 
ance for your expenses, Bo" E 
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And again from the letter of the 8th March 1806 (1). The 
words in that letter, “propose to the Begum any modification 
of those terms,” would not have been used if it had been in the S 
power of the Company to insist upon modifications. If the sub- 
jects were under her rule and government, and not under that 
of the East India Company, the annexation of the State, so as 
to suppress the existing laws and to substitute new ones, would 
be an act of State beyond the limits of the jurisdiction of the 
Municipal Courts. Again the letter addressed by the Secretary 
to the Government in 1834 to Mr. Fraser (2) upon his attempting 
to check what he considered to be mal-administration on the 
part of the officers of the Begum, shows that the Government 
looked upon her as de facto, if not de jure, an independent 
sovereign. Under these circumstances the resuming possession of 
her domains at her death wast an act of State; see further 
Advocate-General v. Ameerchund (8). The Regulations relied 
upon by the appellants were not extended to the pergunna of 
Badshapore until after the 20th Juge 1836. 


oe ae sie 


Sir R. Palmer, Q.C., in reply. 


The case between the same parties called “ The Arms Suit” 
was then heard. ` 

This suit had also been dismissed on the ground that the Court 
had no jurisdiction. 

It appeared that, in 1819, the Begum bought from the East 
India Company, for her troops, 4,000 muskets for over 
Rs. 1,32,000. By her will she bequeathed all guns and every 
description of military paraphernalia.to D. O. "e Sombre, 
and she also gave them to him be ¿the deed of gitt? in 1834. 
On her death, although the Government gave up to him all 
personal effects, they claimed to retain the guns, &c., on the 
ground that the “ Begum’s troops were maintained for the public 
service, and their equipment paid for out of the public revenue.” 

This claim was protested against, and the whole military 
stores, arms, &c., were valued at nearly five lakhs. 

The -case was contested below on the same grounds as the 


_ other suit. 


e (l) Ante, p. 127, (2) Ante, p. 128, (3) 1 Kuapp., P. 0., 829, n. 


145 


1872 
FORESTER 
v. 
Tas 
RORETARY OF 
STATE, 


D 


146 BENGAL LAW REPORTS (VOL. XIL 


1872 Sir R. Palmer, Q.C., Mr. Leith, and Mr. Doyne for the 
FORESTER appellants. 
-v 


"t Tat 
Kate oF Mr, Forsyth, Q.C., Mr. Archibald, and Mr. Merivale for the 
respondents. ` - 


Their Lorpsures gave the following judgment :— 


BADSHAPORE SUIT. 


Tn this suit the representatives of the late Mr. Dyce Sombre 
“claim to recover from the Government of India possession of 

a valuable estate called Pergunna Badshapore Jharsa, with 
mesne profits since August 1836. They do not claim merely a 
zemindari interest in the lands; they claim to hold them rent- 
free,—that is, free from assessment to Government revenue : 

and the total value of the claim is assessed in round numbers 
at a sum little short of a quarter of a million sterling. 

The defence to this suit, on the part of the Government of 

India, is two-fold. It is alleged, first, that, on the death of the ` 
Begum Sumroo, in'1836, the estate, whatever were the nature 
and extent of her interest therein, was resumed by an act of 

Government, which, having regard to the status of the Begum 
as an independent, or guasi-independent, sovereign, was an act 

. of State, the propriety and validity whereof are not cognizable 
by any Municipal Court; and in support of this proposition 
they rely on the case of the Rajah of Tanjore (1), and similar 
authorities. Itis further alleged that, if the case is cognizable 
by the Municipal Courts, the appellants have failed to establish 

. by trustwoythy evidence the title to this estate on a rent-free 

- tenure, capable of passingsto Mr. Dyce Sombre by the deed 

of gift, or subsequent will of the Begum Sumroo. 

_In order to test the sufficiency of the first defence, it is 
necessary to come to a clear conclusion touching the status of 
the Begum Sumroo both before and after the acquisition by 
the East India Company of the Doab, and the territories on 
the west of the Jumna, comprised in the treaty of peacé 
concluded with Dowlat Rao Scindia on the 30th of Decem- 
ber 1803. l 


(1) 7 Moore’s I. A., 476. as 


A oa” eal 
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It will be convenient to consider the question with reference 
to the Begum’s possessions at Sirdhana and elsewhere within 
the Doab; because the negotiations and correspondence with 
her were, up to the time of the final agreement or treaty with 
_ her in 1805, confined to those possessions; no mention being 
made therein of Badshapore, which is on the western side of 
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the Jumna; and because the acts and powers of the Govern- . 


ment in the resumption of Badshapore cannot be put upon higher 
ground, than their acts and powers in the resumption of Sirdhana. 

The status of the Begum, in respect of her Doab possessions 
-before 1803, is admitted to have been that of a jagirdar, holding 
upon a jaidad tenure,—i.e., upon & grant of a certain district 
together with the public revenues of it, on the condition of 
keeping up æ body of troops, to be employed, when called 
upon, in the service of the sovereign of whom the jagir was 
held. The de facto sovereign of the Doab at this time was 
Dowlut Rao Scindia There is nothing in the record to show 


what powers over the inhabitants of the district included in 


such a jagir wore, as incident to the tenure, vested in the 
jagirdar. But it cannot be doubted that, practically, the whole 
administration of the territory included in her jagir, whether 
civil or criminal, was vested in the Begum, who exercised a 
gort of delegated sovereignty therein. 

This being the condition of the Begum in the early part of 
1803, Lord Wellesley, in pursuance of the policy by which he 
succeeded in detaching certain French adventurers from the 
service of Scindia, appears to have entered into negotiations 


with her before the actual commencement of hostilities with the i 


Mahratta prince. War, though previously certae, was not 
declared until August 1803, and Lord Lake’s force broke up 
from Cawnpore on the 7th of that month. But the earliest 
letter from Lord Wellesley to the Begum that is set forth in 
the record is dated the 20th of May. ‘That letter shows that a 
previous correspondence had taken place between them, having 
for its object the diversion of the Begum and her battalions 
from the service of Scindia to that of the English. The negotia- 
tion so begun was continued throughout the war. Though 
this negotiation may not have prevented such of the Begum’s 
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troops as were actually with Scindia, under her Lieut.-Colonel 
Saleur, from fighting against us atthe battle of Assaye, yet it 
kept her friendly to us in her own district. Nor can it be 
doubted that, at the time when peace was concluded, and by the 
the treaty of the 30th December 1803, the sovereignty over 
the Doab, and the territories west of the Jumna in which 


. Badshapore is situate, passed from Scindia to the East India 


Company. The Governor-General had fully determined that the 
future relations of the Begum and the Company, though not 
as yet precisely defined, were to be friendly, and that our rights 
of conquest were not to be exercised to her prejudice. This 


appears from Lord Wellesley’s letter to Lord Lake, of the 


23rd of December 1803 (1), which admits that the Government 
could not in fairness establish British authority, or introduce 
British law, into the territory composing the Begum’s Doab 
jagir; and the nature of the equivalent proposed, in the event 
of her agreeing to exchange those possessions, is also a circum~ 
stance which has some bearing upon the present question. It 
appears for sometime to have been in Lord Wellesley’s 
contemplation to make the Jumna the western boundary of the 
purely British territory, and to form the territories conquered 
from Scindia on the western bank of that river into independent 
and protected principalities. And it being then considered 
desirable to remove the Begum out of the Doab, it was proposed 


to give her one of these principalities, reconciling her to the‘ 


inconveniences of the exchange by the accession of dignity 
implied in treating her as a sovereign under the protection of 


: the British Government. This seems to be the fair construction 


of Lord Fakes letter of the 23rd November 1803 to the 
Governor-General (2), and of all that was done upon it. This 


negotiation was continued after the ratification of the treaty of ` 


the 30th December 1803, and when the sovereignty of the East 
India Company in the territories ceded by that treaty had 
become complete. The project, however, was ultimately 
abandoned by Lord Cornwallis; and the final treaty or 
agreement with the Begum was madein August 1805 (3). The 


(1) Ante, p. 123. (2) Ante, p. 123. (3) Ante, p. 127. . 
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substance of that agreement is that “ those places in the Doab 
which have formed the jaidads of Zeboolnissa Begum shall remain 
to her (as before) from the Company as long as she may live.” 
What follows may either be the expression of conditions gue 
tacite insunt in a jaidad tenure, or conditions superadded thereto. 
But the fair construction of the instrument, and of the 
correspondence which led up to it, seems to be that the Begum 
was, for her life, to hold her territories in the Doab from the 
Company, as she had held them under Scindia; and that, as 
she was not a sovereign princess, but a mere jaidadar under 
Scindia, she was to remain such under the Company, the project 
of conferring upon her the new dignity of a sovereign princess 
having been only part of the larger project for an exchange of 
territory, and abandoned with it. 
. Up to this time there is little, if any, express eaten of 
Badshapore. It is, however, admitted on both sides that the 
Begum was de facto in possession of it when the cession of 
1803 took place, and that she continued during her life to hold 
it, and to exercise therein the same powers of government 
and administration which she exercised at Sirdhana. This view 
of the status of the Begum is confirmed by the 9th paragraph 
of Lord Metcalfe’s letter of the 4th May 1836(1). The author- 
ity upon such a subject of a man of his experience and character 
is of the highest value. 

This being so, the present case is EE from, that of 
The Secretary of State for India v. Kamachee Boye Sahaba (2). 
There the Raja of Tanjore, though he may have had less 


substantial power than that exercised by the Begum Sumroo, 


retained at least the shadow of original and independent 
sovereignty. Lord Kingsdown * thus puts the question :— 
< What was the real character of the act done in this case? 
Was it seizure by arbitrary power, on behalf of the Crown of 
Great Britain, of the dominions and property of a neighbouring 
State—an act not affecting to justify itself on grounds of municipal 
law ;—or was it, in whole or in part, a possession taken by the 


Crown, under color of legal title, of the property of the late 


(1) Ante, p. 187, (2) 7 Moore’s I, A., 476, 


149 


1872 


iboats Sia 
GES 


Tae 


HECRETARY OF 


STATE, 


BEORETARY OF 


STATE, 


150 BENGAL LAW REPORTS. (VOL. XIT. 

1872 Raja of Tanjore, in trust for those who, by law, might be 

Forssrsn entitled to it on the death of the last possessor? If it were the 
Tux latter, the defence set up has no foundation.” 


The act of Government in this case was not the seizure by 
arbitrary power of territories which up to that time had belonged 


to another sovereign State; it was the resumption of lands ` 


previously held from the Government under a particular tenure, 
upon the alleged determination of that tenure. The possession 
was taken under color of a legal title; that title being the 
undoubted right of the sovereign power to resume, ‘and retain, 
or assess to the public revenue, all lands within its territories, 
upon the determination of the tenure under which they may 
have been exceptionally held rent-free. If by means of the 
continuance of the tenure, or for other cause, a right be claimed 
in derogation of this title of the Goverument, that claim, like 
any other arising between the Government and its subjects, 
would, primé facie, be cognizable by the Municipal Courts of 
India. 

The particular case was, no doubt, somewhat complicated by 
the peculiar nature of the powers exercised by the Begum in 
her jagirs; and the practical exclusion of her territories 
during her lifetime from the operation of British law and the 
jurisdiction of British Courts. 

Their Lordships think that the Regulations, which were the 
written law of that part of British India, and whatever else may 
be held to constitute British law, were not introduced into these 
territories by Regulation VIII of 1805, or until after the 
passing of Act. XVII of 1836. The Begum’s territories were 


` “treated as axcepted from the conquered territories: and although 


the sovereign rights of Scindia over these territories passed. ` 


under the treaty of 1803, they passed, subject to the rights of 
the Begum, the precise definition whereof was then the subject 
of the negotiations which resulted in the agreement of 1805. 
Accordingly, on the Begum’s death, it was thought necessary to 
pass an Act of the Legislature in order to legalize the introduc- 
tion of Regulation law into these territories by order of the 
Governor-General. That this was done by legislation, and not 
by proclamation, affords, perhaps, another- argument against , 
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treating the annexation of these territories as an act of conquest 
or arbitrary power, or as the exercise of an original right of 
conquest which had remained in suspense during the Begum’s 
lifetime. It is probable, however, that the abnormal condition 
of these territories was one reason why the resumption took 
place, not, as it would have taken place in a province or district 
wherein the action of Government is fettered by the Regulations, 
by a resumption suit, but in what is called the Political Depart- 
ment; and thus both parties seem, for some time at least, to have 
considered that the act was in the nature of an act of State, For 
it is to be observed that Mr. Dyce Sombre himself asserted his 
supposed rights by memorials and appeals to one political 
authority after another, beginning with the Lieutenant-Governor 
of the North-West Provinces, and ending with the Prime 
Minister; and that it was not until after his lunacy, and the 
order of Lord Chancellor Lyndhurst in that matter, that any 
recourse to the Municipal Courts was had, or apparently even 
contemplated. 

These considerations, however, though they may explain 
much of what appears from the record to have taken place, 
cannot effect the determination of the question under consider- 
ation, They cannot alter the legal nature of the acts of 
Government, or make the resumption, under the assertion of 
a legal title, of lands claimed adversely by a subject, an arbi- 
trary act of sovereign power against an independent State. 
And, even if the state of the law in the territories in question 
at the time when the act of resumption took place, gave—as 
perhaps it did—a larger power of resumption to the Hast India 
Company than it possessed in the Regulation Provinces, that 
circumstance would not exclude the ‘jurisdiction of the Courts. 
For these reasons their Lordships are of opinion that the first 
ground of defence, being that on which the Courts below have 
mainly proceeded, fails. f 

This being so, it is next to be considered whether the appel- 
lants have established their title to Badshapore Jharsa as held 
in perpetuity by a rent-free tenure; in other words, whether 
they have proved a grant by the sovereign power of the rent 
of the lands, which rent would otherwise be payable to the State. 

20 
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The original suit having been brought in 1848, to recover 


ge the estate from the East India Company, which had been in 


Tan 


BEORETARY OF 
Srare, 


possession since 1836, the burden of proving a title sufficient 
to disturb that possession necessarily lies upon the appellants. 
This, however, would not have been otherwise had the com- 


! mencement of the litigation been in 1836, and by proceedings 


in an ordinary resumption suit. For the Regulations touching 
such suits cast upon the person who claims to hold land lakhiraj, 
or free from assessment to Government revenue, the burden 
of establishing a title recognized by law as sufficient to give 
that exceptional immunity, and require very stringent proof 
in such cases, 

Regulation II of 1819 which the appellants, in their original 
pleading, invoke as one of those by which the claims of 
Mr. Dyce Sombre ought to have been determined in 1836, by its 
28th section provides that an ancient sanad shall not be treated 
as sufficient proof of its contents on the faith of its seal, or 
without confirmatory evidence. And e, 3 of Regulation XIV 
of 1825 also shows the high degree of proof required, Nor 
are such provisions unreasonable; since every grant of this kind 
implies a perpetual alienation, in favor of some individual and 
his heirs, of a portion of the land revenue—the impost, if impost 
it is to be called, which immemorial custom has made the most 
natural and tolerable to the natives of India,—and thus operates 
not only in derogation of the rights of future Governments, but 
to the injury of the subject, on whom the incidence of taxation 
for the necessary purposes of Government will be the heavier, 
in proportion as the public revenue is wasted by such alienations. 

It is af the utmost importance in a case like the present to 
observe in what manner and upon what proofs the case of any 
claimant is first advanced. 


In the plaint filed in August 1848 by the committee of. - 


Mr. Dyce Sombre, it was stated generally, and without con- 
descending on the name of the grantee, that the altamgha jagir 
Badshapore Jharsa was originally granted by the Emperor 
Shah Alum, and subsequently confirmed by Madho Rao 
Scindia, But in the substituted plaint, which was filed in 
January 1864 by the appellants, and must be taken to be the 
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foundation of the existing suit, the statement is more specific. 
It ‘es this :— The pergunna of Jharsa, inclusive of Badshapore, 
was granted as an altamgha jagir to the Begum Sombre (or 
Sumroo) by His Iate Majesty Shah Alum, in the 30th year of 
the ascension; and this grant, according to the sanad dated the 


2nd Zuffer, the 37th year of the ascension, was confirmed by the 


Maharaja Madho Rao Scindia.” And the fourth, fifth, and sixth | 


of the issues settled in the cause upon which the parties went to 
trial were :—“ Whether the Pergunna of Badshapore Jharsa was 
granted by the Shah Alum to the Begum Sumroo, as mentioned 
in the plaint? Whether, if it were so granted, Shah Alum, at 
the time of such grant, possessed and exercised supreme power 
within the territory in which the lands were situated? And 
whether, if the same were granted, the grant was confirmed 
by Madho Rao Scindia, as in the plaint mentioned ?” 

It will be convenient here to state the history and character 
of the alleged grant from Shah Alum, as disclosed by the 
documents upon which the appellants mainly rely, viz., the 
papers procured from Delhi. 

The case which the Counsel for the appellants make on these 
documents is, first, that in the month of Shuwall, in the 30th year 
of Shah Alum, the Begum presented a petition, praying that 
a new and complete altamgha sanad of Pergunna Jharsa 
might be granted to her in substitution for one previously grant~ 
ed to Zuffer Yab Khan, the son of Sombre or Sumroo ; secondly, 
that a report was made, recapitulating the prior devolution of 
the estate, showing that it had been held by certain great officers’ 
of the Court of Delhi in succession, as part of their respective 
jagirs, that it had for some time “continued released” as 
jaidad of the battalion of Sumroo Bahadoor Feringee, and, on 
the 15th of Rajeb of that year, (with the exception of certain’ 
villages) had been granted in altamgha to Zuffer Yab Khan, 


>on a representation that an altamgha sanad under the seal of 


Maharaja Puttail (said in one part of the record to be a title 
of Scindia) had been lost ; thirdly, that on this report and on the 
19th of Shuwall, the King issued a firman to the effect that an 
altamgha grant of Badshapore Jharsa, with the exception of 
the villages excepted from the grant to Zuffer Yab Khan, 
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should be made to the Begum on the terms therein expressed ; 
fourthly, that whether the formal grant or sanad was or was not 
issued to her in pursuance of that firman, she; two months after- 
wards, presented another petition, in which she made no reference 
to the preceding grant to Zuffer Yab Khan, but stated that 
all the estate, including the excepted villages, had, since the 
death of Sumroo, been in her possession as jaidad ; and that in 
consequence of that petition, a sanad of the whole estate, 
including the villages before excepted, was granted to her in 
altamgha under the khas seal and golden togra of the Emperor 
on the 9th of Zilhij in the 30th year of his reign. 

If these facts are true, it follows that until the month of 
Shuwall, or that of Zilhij, in the 30th year of Shah Alum, 
whatever interest the Begum had in Badshapore was in the 
nature of a jaidad tenure; that Zuffer Yab Khan never had 
an altamgha grant of that estate under a sanad of the 
Emperor, except for a period of, at most, three months ; and that, 
so far as appears, he was never in possession under that grant. 

The original documents, of which the foregoing is the effect, 
were not produced, and the copies, or alleged copies, produced in 
evidence are admitted to have had no existence before 1847. 
They are said to have been then copied from old records at Delhi 


-at the instance of the committee of Mr. Dyce Sombre, or his 


legal advisers, with a view to the proceedings being commenced 
in the following year. If the transactions which they-represent 


‘to have taken place really took place, an original sanad, in the 


terms of what in the record is called “ sanad No. 3” (1), must 
have been issued to the Begum Sumroo under the seal, of Shah 
Alum. But of this original sanad there is no trace, It is not 
produced: its loss is not adcounted for: there is no evidence 
that anybody ever saw it. 

It has been strongly argued for the Government that the 
non-production of the original- not being accounted for, 
secondary evidence of its contents is not admissible, Their 
Lordships are by no means prepared to say that an Indian 
Judge would not do right, according to the practice of the 
Courts of that country, in rejecting a copy if the absence of 


(1) Ante, p. 141. 


Bi 


VOL. XIL] PRIVY COUNCIL. 


the original were not satisfactorily accounted for. There seems 
to. bo no reason for assuming that a rule requiring the best 
evidence producible to be produced, has no application to Courts 
of which the Judges may be presumed to be, for want of profes- 
sional training, less capable than they are elsewhere of weighing 
the effect of evidence. This Committee undoubtedly enforced 
the rule in the case of Syud Abbas Ali Khan v. Yadeem Ramy 
Reddy (1). There have, however, been other cases in which 
their Lordships have declined to apply to Indian cases the strict 
rules of evidence which obtain in this country on trialé at nisi 
prius. And, considering that in this case the Judge of first 
instance has commented on the copies in question, their Lord- 
ships propose to treat them as admitted in point of fact, and to 
consider what credit and effect ought to be given to them. 
Nevertheless, in weighing the whole evidence given in support 
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of the appellants’ title, the absence of proof that the original - 


sanad once existed, and was subsequently lost or destroyed, is 
avery grave circumstance, which cannot be excluded from 
consideration. ; 

The case as to the copies of the sanad, put forward by the 
learned Counsel for the appellants, is that they are proved to be 
copies taken from ancient documents at Delhi, since destroyed 
in the mutiny, which, whilst they existed, were public records, 
and of the same value as a duplicate original of the missing 
sanad. _ 

But what is the evidence as to these papers? The proof of the 
most important of them, that called sanad No. 3, depends on 
_ the testimony of the witness, Balmokund, giver in 1865. He 
has deposed that, in 1847, he was ordered, by the then Peshkar 
of the King of Delhi, to make the ĉopy in question from an old 
paper which the latter took out of a cloth. The words of the 
witness are :—“ It was out of a dozen or so of the papers of the 
former times which had ‘ escaped,’ and had been tied up by him 
in his busta, or record cloth.” He goes on to say :—“ There 
had been countless papers in the charge of his (the Peshkar’s) 
forefathers; many of them had doubtless been destroyed by 
insects, or perished i in other ways. By ‘escaped,’ I mean those 


. (1) 3 Moore's I. A., 156. 
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old papers or records which had come down from his forefathers 


Foszsres into his actual possession.” In answer to the inquiry, what had 
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become of the paper from which he made the copy, he said :— 
ee The Peshkar died in 1860, and all trace of his documents has 
disappeared ;” and added that the different servants of the King 
had each in their possession a few pounds’ weight of documents 
that had been handed down from father to son, besides those 
relating to their own time. He had previously said, when asked 
whether he lived in the Peshkar’s house, “no; I went there 
for business; after the taking of Delhi by the British” -(which 
words, as the Peshkar died in 1850, must be taken to refer to 
the original introduction of British authority in Delhi, rather than 
to the taking of the city in 1857), “the duftur (registry office) 
of the King hardly existed.” Hence it appears that the paper 
from which the copy is said to have been made was anything but 
a record regularly kept and preserved, which afterwards perished 
in the storming of Delhi, if full credit be given to the witness and 
to his means of knowledge. It came to the Peshkar with a few 
pounds’ weight of other documents, was accidentally preserved 
when many others perished, and disappeared with him. Their 
Lordships cannot treat such a paper as having the validity of an 
authentic record, the value of which depends on its custody in 
an authorized registry by a responsible officer. The evidence of 
Chujo Singh, as to the other and less important paper, is of the 
same character. - 

An attempt was made to cast further suspicion on these copies, 
and the transactions which they are produced to prove, by the 
dates, It is contended on the part of the respondents, that the 
months of Shuwall and Zilhij of the 30th year of Shah Alum 
fall within the autumn of 1788, when he was a helpless prisoner 
in the hands of Gholam Khadir, the Rohilla, who put out his 
eyes. On the other hand, the appellants assert that the date 
in question corresponds with the autumn of 1789. There is 
much that may be urged to support the respondents’ contention. 
It seems to be certain that Shah Alum’s reign, notwithstanding 
a short interregnum, was calculated from the death of his father 
Alamgir II, which Mr. Elphinstone and the best historians fix 
in November 1759, corresponding with Rabi IL, AH 1173. 
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It follows that the jalus or accession of Shah Alum is ` 1872 
correctly fixed by Mr. Prinsep in his tables as 1 Jumadi I, A.H. Re 
1173; and if the 30th year of that prince’s reign is to be deem 
calculated in the ordinary way from that date, it would begin Stats, 
on the 1 Jumadi I, A.H. 1202, and end with the 1 Jumadi I, 
A.H. 1203. The months of Shuwall and Zilhij of the 30th year 
would then fall within 1203, and correspond with the autumn 
months of 1788. On the other hand, the appellants have 
referred to some coins and seals, from which it would appear 
that the 30th year of Shah Alum’s reign was treated as identical 
with A.H. 1203; and from this, and a passage in Mr. Seton’s 
letter, afterwards referred to, they have argued that the dates 
in question must be taken to correspond with the autumn . 
months of 1789. This view may perhaps be capable of being 
reconciled with the date of Shah Alum’s accession by some 
peculiar mode of calculating the jalus year; and their Lordships 
would be sorry to make their decision turn in any way upon 
a disputed point of Indian chronology. They may -observe, 
however, that, even if the dates in question are taken to fall 
within the year 1789, there is reason to doubt whether 
Shah Alum was at that time in a condition effectually to 
alienate any part of the revenues of the territories within 
which Badshapore is situated, at least, without the concurrence 
of Scindia; and that there is no suggestion that the alleged 
grant received the sanction of the Mahratta power until 1796. 

Their Lordships, considering the nature of the documents under 
consideration, and the testimony by which they are supported, 
have come to the conclusion that the appellants have not given 
evidence which can be accepted as sufficient proof of a grant, ` 
of which the original is neither forthcoming nor accounted for, 
unless the presumption of ite existence can be assisted by the 
other evidence in the cause. 

‘The corroboration chiefly insisted upon was of this kind: it 
was argued that copies of certain sanads, showing his title to 
Badshapore, were proved to have been sent by Mr. Dyce Sombre 
in 1836 to the officers of Government; that these were not 
shown to have been returned by the Government, and have not 
been produced by them in this suit; that they must therefore be 
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1872 assumed to have been identical, or, at all events, not inconsistent 

Boss with the documents subsequently procured from Delhi. It was 

Tas ` ` further insisted that, inasmuch as Government did not question 

BEORETARY OF e Š 

Sratz, the genuineness of these sanads in 1836, they must be taken 

to have been then satisfied of their authenticity. This argu- 

ment is confined to the copies of sanads supposed to have been 

sent by Mr. Dyce Sombre after the Begum’s death. It is 

hardly pretended that the Government ever received from her 

any document of title except a copy of Scindia’s perwanna., 

The sanads sent to Mr. Fraser, whatever they may have been, 

were returned by her messenger. Mr. Forsyth, on the other 

hand, argued strongly that Government was not shown to have 

received from Mr. Dyce Sombre copies of any documents 

corresponding with those now relied upon; or, indeed, the copy 

of any document of title except Scindia’s perwanna. The 
evidence on the point is as follows :— 

Mr. Dyce Sombre, writing in the beginning of March 1836 
to Mr. Hamilton, says:—‘I beg to say I have already 
forwarded to you the copies of the sanads, by which Her late 

: Highness held her jaidad, and the pergunna of Badshapore in 
altamgha, assigned to her by the former rulers of Hindustan, 
being antecedent to the British sway of this adjoining district.” 
These words would be grammatically accurate, if nothing 
relating to Badshapore but a copy of Scindia’s perwanna, 
previously called by the Begum, in her letter of 1832, a sanad, 
had been sent. And Mr. Hamilton, writing to Mr. Hutchinson, 
says:— I also annex a copy of the sanad referring to Badsha- 
pore,” having .in the preceding sentence spoken of the sanads 

* * relating tọ Sirdhana. The argument that he would not have 
applied the word sanad tb the perwanna does not appear 
conclusive. Their Lordships can give no credit to the alleged 
copy of the letter set out at p. 29 (1). It was hardly pressed by Sir 
Roundell Palmer in reply. But Mr. Hamilton’s letters of the 
20th May 1836 (2), and of December 1836 (3), have been strongly 
relied upon by the appellants. They were written by him as 
Collector of Meerut, with the object of having applied to the 
back rents of Sirdhana, which was within his jurisdiction, a 


(1) Ante, p. 136. (2) Ante, p. 187. (8) Ante, p. 187. 
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more stringent rule than that which his superiors were disposed 
to apply either to Sirdhana, or to Badshapore (with which he 
had no official connexion). He draws a distinction between the 
two tenures, treating Sirdhana as jatdad, and Badshapore, 
whether resumable or not, as the Begum’s personal jagir. 
That this was the nature of the Begum’s claim would perhaps 
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appear from the copy of Scindia’s perwanna; but it must be ` 


admitted that these letters are, on the whole, more consistent 
with the appellants’ than with the respondent’s theory, concern- 
ing the number and nature of the documents sent by Mr. Dyce 
Sombre. 

One great and unexplained difficulty, however, touching the 
copies of sanads supposed to have been sent by Mr. Dyce 
Sombre is this :—From what were these copies made? If from 
originals, where are the originals? If from other copies (and it 
was admitted at the bar that he must be presumed to have 
retained copies of whatever he sent), what became of those 
copiés? Mr. Dyce Sombre was in correspondence with the 
home authorities touching his claim up to 1842. He was 
presumably then in possession of all the documentary proof he 
ever had of his title. He was found a lunatic on the 30th of 
July 1843, and Mr. Larkins was appointed his committee in 
1844. There was a faint suggestion at the bar that his docu- 
ments of title were lost or destroyed during his lunacy. But 
there is not the slightest proof of this; aud the non-production 
` of any such documents in the suit affords grounds for supposiig 
that neither Mr. Dyce Sombre, between 1836 and 1842, nor 


Mr. Larkins, when he took the advice of Counsel in 1847, had . 


any copies of the alleged sanads from Shah Alum: and, if 
g0, it seems difficult to fix the Government with clear notice in 
1836 of the previous title now sought to be established by the 
copies procured from Delhi in 1847. 


Their Lordships are of opinion that, even if the Government’ 


were fixed with the notice of the claim of such title, itis not to 
be inferred that, because they did not then dispute, they 
admitted, its genuineness.+ It is clear from all the proceedings 
that they did not profess to investigate the title. Their position 


throughout ‘was that the tenure was, either in its nature, or by. 
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a 
‘arrangement, resumable on the Begum’s death; and they 
resumed it when that event happened. 

The appellants’ case, however, presents still graver difficulties, 
When a doubtful title is in dispute, the first question that 
suggests itself is, when was it first asserted; and has it been 
continuously and consistently asserted? In the present case it 
is clear that this particular title was never asserted by the 
Begum in her lifetime, but that, on the contrary, she repeatedly 
asserted a different one, and acted in a manner wholly incon- 
sistent with the presumption of its having existed. The 
following is the short summary of-the correspondence of the 
Begum in her lifetime with the Government, touching 
Badshapore. 

The first mention in the printed correspondence of any special 
title to the pergunna is to be found in Mr. Seton’s letter of 
the 24th February 1808, when he complains of the attempt of 
the Begum on the 25th of November 1807, to obtain from 
the King of Delhi a new firman, granting this pergunna as an 
inam altamgha to Mr. George Dyce (the father of Mr. Dyce 
Sombre) and his descendants (1). Mr. Seton’s statement as tò 
the property is that it was bestowed as a jagir (which may be a 
mere estate for life) by Shah Alum in the thirtieth year of his 
reign, which he treats as corresponding to 1789 A.D. upon 
Zuffer Yab Khan; that the Begum had obtained possession of 
it in that person’s lifetime, and retained such possession after 
his death; and had now obtained a new jirman bestowing 
Pergunna Jharsa and the town of Badshapore, formerly the jagir 
of Zuffer Yab’ Khan, as an altamgha upon Mr. George Dyce 
and his déscendants. The Government of the day objected to 
this proceeding ; insisted that Badshapore, like the Begum’s 
possessions in the Doab, would revert to the East India Company 
on her death; and was obviously determined not to recognize as 
valid any grants of that nature which might be made at that date 
by the King of Delhi; but recommended that, in deference to the 
King and to her, she should be induced by friendly negotiation 
to give up the new sanad. The negotiations for this purpose 


(1) Ante, p. 129, D 
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went on till 1811, when the Begum did give up the new sanad, 


But the important fact in this transaction is that the cage she 


then put forward (by her letter of the 16th of February 1811) , 


was the following :—* I had, as I still retain, a firm conviction 
in my own mind that the pergunna of Badshapore and the 
villages of Bhogeepoor and Bhutgong were held as altamgha to 
my late son, and would consequently revert to my adopted son, 
George Alexander David Dyce, in virtue of his marriage with my 
granddaughter. On this subject doubts have arisen respecting 
the nature of the grant, which is not now to be found in the 
family records. I consequently cannot urge a positive right, 
but,” Ee, (1). This letter contains most important admissions, 
which are utterly fatal to the title set up in the amended plaint. 
It shows that at that time no grant could be found; furthermore, 
it asserts “the firm conviction” in the Begum’s mind that 
Badshapore was held as altamgha to her late son, but that, in 
consequence of doubts respecting the nature of the grant, which 
could not be found in the family records, she could not urge 
“a positive right.” Now it is inconceivable that, if she had 
obtained a grant to herself from Shah Alum, she should not, at 
this date (1811), have remembered it, and remembering it, 
should not have put it forward; and if such a grant ever had 
existence, and could not then be found among her family records, 
what reason can be suggested why she should not then have 
applied to the registry of the King at Delhi for a copy of it? 
In 1825, after an interval of fourteen years, she proposed to 
surrender the jagirs held by her, including Badshapore, a 
proposal which was never carried into effect, » She seems to 
have then made no statement of her title: but the «epresent- 
ation of Colonel Dyce, with whom she was then on bad terms, 
was that the sanad on which the jagir was held, whatever 
its effect, was in favor of Zuffer Yab Khan. Had the 
Begum at that time been in possession óf sanads in her own 
favor, superseding the grant to Zuffer Yab Khan, she would 
hardly have failed to produce them. In 1831 she first expressed 
a desire that her jagirs, should be assigned to Mr. Dyce 
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1872 Sombre, whom she designates as her adopted son and intended 
Fonssree heir. , In her letter to Government she speaks of Badshapore and 
Tug its dependent villages as property “ which the deceased Nawab, 
BEORRTARY OF | , : 

Braun, his grandfather; was possessed of on altamgha tenure” (1). 
The Government, then as before, appears to have refused its 
assent to the alienation after her death of any of the lands held 
by her rent-free ; treating the whole as revertible to Government 
after her death. Sometime in 1832, as it is supposed, she made 
a further application to Government by thie letter, of which the . 
substance is set forth in the record (2). This letter is the only 
one which can be taken to contain the assertion of an altamgha 
title to Badshapore in herself. She speaks of the estate as 
“my altamgha;” and forwards with some other documents a 
copy of Scindia’s perwanna. But even in this letter, when 
combating the supposed objection of Government that Badshapore 
was incladed in the arrangement made with her, through 
Mr. Guthrie, she says :—“ I beg to observe that the country of 
the Doab only is mentioned in it (Mr. Guthirie’s letter); while 
the pergunna of Badshapore, alias Jharsa, my altamgha, and 
‘the gardens, &c., were bestowed on Nawab Zuffer Yab Khan, the 
maternal grandfather of Mr. Dyce, for his expenses.” This 
sentence would imply that the title was that of Zuffer Yab 
Khan, though the de facto possession was hers. In March 1833, 
she again renewed the attempt to get the Government to 
consent to the transmission of this estate to Mr. Dyce Sombre: 
The Government again refused to give its consent, treating 
the estate as held on a lifetenure only. But, on this occasion, 
the Begum once more clearly rested her claim upon an alleged 
` altamgha grant to Nawab Zuffer Yab Khan; and referred to 
sanads importing such a grant as being in her possession. There 
was not on this occasion the slightest suggestion of a grant in 

her own favor (3). 
The discussions, therefore, between the Government and the 
Begum touching Badshapore and the tenure on which it was 
held, cover a period from 1808 to 1833. The Government, 
throughout that period, insisted that her interest was limited to 


(1) Ante, p. 133. (2) Ante, p. 133, (3) Ante, p. 183. ’ 
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her life, and that, on her death, the estate would revert to the 
State. The Begum, on three or four several occasions, at consider- 
able intervals of time, contended that the tenure was altamgha; 
sometimes appealed to the Government to continue it after her 
death as a matter of favor; sometimes attempted to raise a claim 
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as of right; but on every occasion, except, perhaps, in her ` 


ambiguous letter in 1832, rested on the alleged grant to the son 
of Sumroo, and never pretended that that grant had been 
superseded by the. sanads in her own favor, on which the 
appellants now rely. Her letters, moreover, point to a 
substantial grant of the estate to Zuffer Yab Khan in altamgha, 
and to the possession of it by him under that tenure. They are 
quite inconsistent with the case made by the Delhi document, 
viz., that the altamgha grant to him endured only three months, 
and was never perfected by possession. The correspondence 
also concerning the pensions, and the negotiations she entered into 
on that subject, are wholly inconsistent with the theory that 
she held, or claimed to hold, Badshapore in altamgha by a valid 
grant to herself. i : 

Sir Roundell Palmer endeavoured to meet the strong pre- 
sumption which this continued course “of conduct, and these 
repeated representations on the part of the Begum, raise against 
the validity of the alleged sanads, by an ingenious theory that 
she may have conceived that claims founded on an alleged grant 
to Nawab Zuffer Yab Khan would be more likely to find 
favor with Government, than one founded on sanads in her own 
favor; because they might treat the latter as superseded by the 
agreement of 1805. This suggestion, which after all is pure 
speculation, does not really afford a probable explanatéon of her 
conduct. If an altamgha jagir had been granted to Nawab 
Zuffer Yab Khan, the Begum had virtually usurped his rights 
before the cession of the territories west of the Jumna by 
Scindia to the East India Company. The British Government 
would in no way be bound, and certainly would be little 
disposed, to recognize a title which had been de fucto defeated 
before the territories in question were ceded to them ;—they 
would be less inclined to recognize it, if the title of Zuffer Yab 
Khan had been of so flimsy a character, and short duration, as the 
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1872 case now made represents it to have been—and had been de jure 
Bonge superseded by a grant to the Begum in 1789. If the case of 
Tur the appellants is true, these circumstances might easily have been 
BEORETARY OF a ` Es S 
Starz, ascertained be enquiry through the British officers at Delhi. 
Again, the Begum could not’make title to the estate through 
the son of Sumroo. In seeking to transmit the estate to Dyce 
` Sombre, she sought.to transmit it as from herself. It was, 
therefore, more natural, if she had a title in her by valid 
sanads from Shah Alum, that she should put forward and rely 
on that title, than that she should rest on the old grant to 
Sumroo’s son, which she herself had practically set aside. Nor 
is it easy to explain why, in 1807, she should have obtained 
from the Court of Delhi a sanad, little likely to be recognized 
by the British Government, and founded on the alleged title of 
Zuffer Yab Khan, when, if the present case be true, that 
title had been already superseded by a valid sanad in her own 
favor. If the validity of the documents on which the appellants 
$ now rely were supported by strong and independent evidence, it 
might be reasonable to endeavour to account for the Begum’s 
silence concerning them by theories, more or less plausible, of 
` the nature of that put forward by Sir Roundell Palmer. But 
if, as has been shown, the direct evidence in- favor of the 
documents is weak and suspicious, then the presumptions arising 
from the acts and conduct of that astute woman should be allowed 
to have their full and natural weight against them. 
The only remaining question is, what effect is to be given to 
the perwanna alleged to be Scindia’s confirmation of the sanads ? 
Can it be taken to supply the deficiency in the proof of the 
sanads, and to establish, or corroborate, the title of the Begum? 
It is known to have existed in the Begum’s lifetime, since a 
copy of it was sent by her to Government in 1832. There is 
no other proof, except the seal, of its origin. And the seal, if 
not fatal to it, casts the greatest suspicion on this document. It 
is pleaded as a confirmation by Madho Rao Scindia. But the 
evidence proves that, at its- date, Madho Rao Scindia was dead, 
If, as it has been contended on behalf of the appellants, the 
confirmation pleaded is to be taken as a confirmation by Dowlut 
Rao Scindia, the difficulty arises that the document bears the 
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seal of his then deceased predecessor. There was no proof that 1872 
this beal was adopted and used by Dowlut Rao Scindia, bat i; Foresman 
was attempted to get over the difficulty by a reference to Tire 
the case of Baboo Gopal Lall Thakoor v. Teluck Chunder SE EE S 
Rai (1). In that case there was evidence that the seal of 
“the deceased zemindar had in several instances, other than 
that in question, been used after his death. Here there is no 
proof that Dowlut Rao ever in any other instance used the seal 
of his predecessor ; it is highly improbable thathe should do so: 
and it would be dangerous, as well as unreasonable, to hold that, 
because a loose practice has been shown in one case to have 
prevailed in the cutcherry of a Bengal zemindar, it may be 
inferred in another that the same practice prevailed in the 
durbar of a powerful sovereign prince. Their Lordships; 
therefore, cannot treat the alleged confirmation of the Begum’s 
title by the Mahratta prince, in 1795, as established. 
Weighing, then, the direct evidence in favor of the sanads, 
weak and suspicious as it is, against the presumptions arising 
from the non-production of the original sanad, and the failure 
to account for it; and against the still stronger presumptions 
arising from the acts, representations, and conduct of the Begum 
in her lifetime, their Lordships have come to the conclusion that 
the appellants have failed to establish the title which they have 
set up. To decree in favor of a title to an hereditary and > 
transmissible lakhkiraj estate, on evidence so untrustworthy, 
would be contrary, to the long-established practice of the Courts 
in India; and such a decision would be a dangerous precedent. 
The proceedings in this case undoubtedly disclose many things 
which, in their Lordships’ opinion, gre to be regrettéd. It is 
particularly to be regretted that the Government did not, in 
Some way or another, investigate the title of Mr. Dyce Sombre, 
in 1836, as a question of right, instead of dealing with it by au 
act of power. It is to be regretted that, in 1849, they did not 
fairly try the question of title, instead of meeting it by a plea : 
of the statute of limitations. But after the fullest consideration, 
of the case, and with every desire to give to the appellants 
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1872 the benefit of any inference which may be legitimately drawn 
Forests from the circumstances of this protracted litigation, their 
Tue Lordships see no grounds for believing that, if the cause had 
SEORETARY op R e : ‘ : 
Brave. been tried in 1836, as an ordinary resumption suit, under the 


Regulations, Mr. Dyce Sombre would not equally have failed , 


to show a good title to an altamgha tenure in the Begum. If 
it were necessary for their Lordships to express an opinion 


of the nature of the Begum’s interest in Badshapore, (eg: 


would incline to the opinion that her persistent statement of 
there having been some grant to Zuffer Yab Khan was not 
without foundation; that she had in some way usurped his 
interest when she got undisputed command of the troops; and 
that the British power found her in the enjoyment of the estate, 
and left her so during her life. Any such opinion, however, 
must be, more or less, matter of speculation, For the 
determination of this appeal, it is sufficient to say that the 
appellants have, in their Lordships’ judgment, wholly failed to 
prove the fourth and sixth of the issues settled in the cause, 
and, therefore, to establish the title pleaded by them; and their 
Lordships have come to the conclusion that the appeal in this 
suit ought, on this ground, to be dismissed, and the decrees of 
the Indian Courts affirmed; and their Lordships will advise 
Her Majesty accordingly. 


a 


Arms SUIT, 
In “ The Arms Suit,” their Lordships are of opinion, for the 
reasons already given in the Badshapore suit, that the seizure 
. of those arms and stores was not an act of State, but an act 
done under a supposed legal right, on the resumption of the 
jaidad upon the Begum’s death. They think that the evidence 
shows that the arms and stores were purchased by the Begum, 
and that there is no authority or evidence to show that those 
who hold by jaidad are not entitled to things so purchased. 


duty, which duty ceases on their death, and the next jaidadar 
would be bound to provide arms by virtue of his tenure. 

Their Lordships think the decree in this suit should declare 
the appellant entitled to recover from the Government -of India 


They are entitled to all the rents on performance of a certain - 
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the value of the arms and military stores seized, with interest 1872 
on such value, from the date of seizure, at the ordinary rate of Ee 
12 per centum per annum ; and that unlesa the parties agree Te 


9 SECRETARY oF 
to name a sum as representing such value, or agree to refer to Starz. + 


_arbitrators in this country the question, what, at the date of 


the seizure, was the value of the articles seized, the case must 
be remitted to India, with instructions to the Court there to 
ascertain such value, and give @ decree accordingly. Her 
Majesty’s order on this appeal,may be suspended until the 
parties shall come to a conclusion as to the course to be pursued. 
The costs in India of each suit will follow the result; and their 
Lordships think that each party should bear their own costs of 
these appeals. 
Appeal in the Badshapore suit dismissed. 


Appeal in the Arms suit allowed. 


Agent for appellants: Mr. Wilson. 
Agents for respondents: Messrs. Lawford and Waterhouse. 


RAJA SALIQRAM Ann ornens (Prarntirys) v. THE SECRETARY P.0.* 
OF STATE FOR INDIA IN COUNCIL (Dzrsnpant). 1872 
August 2. 


[On appeal from the Chief Court of the Punjab.] 


Forfeiture—Confiscation—Act of State~Jurisdiction—Circular Orders=—=  . ` 
24 & 26 Vict., c. 67—Indiun Councils Act, 1861. ° 


The status of the King of Delhi was that of a king recognized by the British 
Government; and the confiscation of his territories in 1857 was an act of State, 
and not an act done under color of any legal right of which a Municipal Court 
could take cognizance. His tenure of the territories assigned him by the 
Government was a tenure merely durante regno, and no power was conferred 
upon him of creating incumbrances which would survive his deposition. 


* Present:—Tue Bop Hon’sts Sie James W. Coves, Lorp Jusrice 
James, Sin Barnes Pracocx, Lorp Jusrice Manusn, Sm M., E. Bors, 
Sut R., P. Goss, AND Sin Lawrence PEEL. 

22 


~ 


168 BENGAL LAW REPORTS. (VOL. AU. 


1872 : The word “confisvation” does not necessarily import that the appropriation 
Raga is to be made as a penalty for a crime, nor when used in that sense does it 

ee necessarily imply that the forfeiture has accrued upon conviction, but it ma 
y unply y 


THE also be ptoperly used og applicable to appropriations of property by Govern- 
Seon OF ment as an act of State. 


The Circular Orders, as to the liability of Government for debts of rebels, 
issued by the Judicial Commissioners of the Punjab, were not laws within the 
meaning of 24 & 26 Vict., c. 67. 

The cases of Forester v. The Secretary of State (1) and Laila Narain 
Doss v. The Estate of the ex-King of Delhi (2) distinguished. 


THIs was an appeal from a judgment of the Chief Court of 
the Punjab, dated the 14th February 1867, given in favor of 
the respondent, and confirming two previous judgments of the 
Assistant Commissioner and the Commissioner of Delhi, dated 
respectively the 24th July 1865 and the 15th January 1866. 

` The suit was brought by Saliqram and Devi Singh for the 
payment of a debt alleged to be secured on certain rent-free lands 
and other real property mortgaged to them by the ex-King of 
Delhi, and now in the possession of the Secretary of State for 
India in Council in trust for the Crown. 

The facts of the case were briefly as follows: —On the 
expulsion of the Mahratta from Upper Hindustan in 1803, 
the British Government granted certain lands, known as the 
“ Assigned Territories,” for the support of the kings of Delhi. 
In “ Notes of Instructions” to the Resident at Delhi, dated the 
17th November 1804, providing for the administration of these 
territories, the Governor-General wrote :— , 

“ The Governor-General does not deem it advisable to enter into any 

“ee written engagement whatever with His Majesty, nor is it His Excel- 
lency’s {ntention to solicit sny concession, nor to interdict or oppose 
any of those outward forms of sovereignty to which His Majesty has 
been accustomed. His Excellency is desirous of leaving His Majesty 
in unmolested exercise of all his usual privileges and prerogatives.” l 

In a letter dated the 23rd May 1805, the Secretary to 
Government, writing to the Resident at Delhi, set forth certain 
provisions made for the King ; amongst others, that “ His Ex- 
cellency in Council has been pleased to determine that the 


(1) Ante, p. 120. ‘ (2) 11 Moore's I. A., 277. i 
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territory to be assigned to the royal family shall remain 1872 
under charge of the Resident at Delhi, and that the revenue Re 
shall be collected, and justice be administered, in the name of ee 
His Majesty, and under Regulations to be prescribed by the Sxorzrary or. 
authority of the British Government;” and the Governor- ae 
General, in communicating these arrangements to the Court of 
Directors, spoke of the “throne of Delhi” being “ placed under 
the protection of the Honorable Company.” Under these 
arrangements the King continued to retain all the outward 
marks of royalty. Within the precincts of the Delhi palace he 
exercised nominal authority as a sovereign, and was exempt from 
the jurisdiction of the ordinary Courts of Law; the administra- 
tion of the assigned territories beyond those precincts being 
conducted by British functionaries under the order of their 
Government. 

On the 7th October 1841, the following rules were issued 
by the Government with reference to the King :— 

i, “The administration of civil and criminal justice within the 
precincts of the royal palace at Delhi is under the care and control of 
His Majesty, whoin all important cases advises with the Resident or 
Political Agent at his durbar. The ordinary tribunals, established by 
the British Government for the provinces of Hindustan, have no juris- 
diction or authority therein. The Courts will regard the royal palace, 
in respect to all events that occur, and all persons who reside therein, 
as they would regard a foreigu and independent territory. 

ii. “The residents of the palace become amenable in their persona 
to the established Courts of Civil and Criminal Justice on leaving the 
precincts of the palace. The following persons are excepted from the 
operation of this rule. e 

iii. “The emperor and the heir-npparent are exempted in their 
persous from all civil and criminal process. Tho sons and brothers of 
the reigning, or avy former, emperor are exempt in their pe gong from 
the process of the (eil, but not of the Criminal, Courts. The process 
of the Oriminal Courts shail be served on them through the Lieutenant- 
Governor’s Agent at Delhi, who will pay due regard to the rank and 
circumstances of the parties in communicating the said process. 

iv. “All civil suits regarding property lying beyond the precincts 
of the palace, and otherwise cognizable by the established Courts, to 
whiéh the privileged persons named inthe preceding rule may be. 


b 
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1872 parties, shall be instituted or defended by the Lieutenaut-Governor’s 
Basa Agent on their behalf. 
See v. “His Majesty the reigning King of Delhi has only a life-interest 
pos oy ia the royal domain, His Majesty is the judge of the effect to be given 
TE to royal grants made by himself, or by his predecessors, of any part of 
such domains. Parties possessing claims founded on such grants shall 
prefer their application for the gracious consideration of their case to 
His Majesty at Delhi, either direct or through the Lieutenant-Governor’s 
Agent, but sball not be able to bring them before the ordinary Courts 
of Justice. Decisions thus passed by His Majesty will be respected 
and enforced by the civil authorities. All other claims, either against 
His Majesty or his grantees or agents, shall be beard in the Courts and 
decided as ordinary cases. 

vi. “Al process in cases cognizable under these rules by the Civil 
or Criminal Courts on persons resident in the palace shall be served 
through the Lieutenant-Governor’s Agent.” 

At this period the King of Delhi became indebted to the 
plaintiffs, who were bankers and shroffs, carrying on business 
in that place, and in the years 1845, 1846, 1847, and 18651, 
respectively, as security for loans from them, executed certain 
instruments in their favor. 

On each of these instruments were endorsed the various pay- 
ments which were made under the signature of the Resident, who 
made the payments periodically from the income of the properties. ` 
The first two instruments were formal deeds of mortgage; the last 
two, only shukas, or royal letters, but by an arrangement with 
the Lieutenant-Governor’s Agent, that officer collected the 
revenue of the lands specified in the shukas, which were 
treated as hypothecating the particular lands so specified. By 
this arrangement these» lands included Mauza Ruboopoora, 
and other villages forming part of the assigned territories. 
The last payment made under them was in 1855, after which 
date the King appears to have refused to allow the Commis- 
sioner to make any further payments, nor did the plaintiffs sue 
him. In May 1857, the King resumed the management of his 
own affairs, and the Lieutenant-Governor’s Agent ceased to 
collect the revenue, and to be in’any way responsible in the 
matter. On the 18th of September in that year, after the 
mutiny, the King was captured by the British Governntent 
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and made a prisoner of war, having been for some time the 1872 
nominal head of the insurgents in Delhi. oA 

On the 3rd of October 1857, the Commissioner of Delhi, i in he 
behalf of the Government, seized and took possession of his Sxorerany or 
lands in accordance with the following order :— SS 

* The confiscation of all Crown lands (tayul-i-shahi), villages, lands, 
gardens, &c., and of all the jsagsrs of sultans, begums, Ze, having been 
deemed proper, it is ordered that perwannas be issued to the tehsildars 
of the south, north, and east, to confiscate all the villages and lands 
above specified, and also to confiscate any other village, lands, 
gardens, &c., of the above description not mentioned in the accompany- 
ing list; and that they should submit a statement of the extent of area 
and the amount of jumma anc quality of land. A copy of this pro- 
ceeding to be forwarded to the Collectors of the districts of Paneeput, 
Goorgaon, Rohtuck, Hissar, and Sirsa, with a view to the confiscation 
being carried out. A copy of this proceeding to be forwarded to the 
Commissioner of Meerut districts, with a view to orders being issued 
by him for the confiscation of any village, lands, Ze, that may be 
situnted in his districts,” 

The work of the Criminal and Civil Courts, suspended during 
the disturbance, was resumed; in the case of the former from the 
commencement of October 1857, in that of the latter not until 
the lst July 1858, and the city of Delhi continued for some 
‘ months under military government. 

In pursuance of the order of the 3rd October 1859, as was 
admitted by the plaintiffs themselves, all the property involved 
in the present suit was seized, and taken possession of, by the 
servants of the British Government before the end of the year. 

The plaintiffs, Saliqram and Devi Singh, were concerned 
in the rebellion. For this offence they were tried and vonvicted, 
and punished with a fine of Rs. 10,000 each. 

No investigation into private claims against estates confiscated 
under the special Acts of 1857, occurred before 1859. On the 
4th February of that year, the Lieutenant-Governor consider- 
ing that such claims should be registered and enquired into, 
the Secretary of the Punjab Government wrote to the Govern- 
ment of India, with reference to the debts of the Nawabs of 
Jhuggur and Dadree, in the Delhi territory, who were described 
‘as lately chiefs exercising sovereign powers, whose territory 


172 


1872 


Raga 
BALIQBAM 
LA 
Tug 
SEORETARY op 
ATE, 


BENGAL LAW REPORTS. [VOL. XIL ' 


it was said had escheated to the British Government on account 
of their defection. The Lieutenant-Governor had expressed 
it as his personal opinion that— 

“On the general question of the liability of a confiscated estate - 
exempt from revenue for bona fide debts contracted by its rebel owner, 
whilst under ordinary circumstances the successors to a jagir was not 
liable for the debts of his predecessors, still it was to be held that, 
where a jagir reverted, by confiscation, to Government, common rules 
did not apply ; and that the interests of justice required the protection 
of creditors from a political catastrophe which they could not have. 
foreseen.” 

On the 9th of August, the Secretary to the Government of 
India answered :— 

“I am directed to state that the Governor-General in Council agrees 
with the Lieutenant-Governor as-to the particular cases under con- 
sideration, As to the general rule His Excellency considers that all 
debts contracted upon the security of the estate confiscated should be 
paid, bnt he would leave all other debts, such as ordinary personal and 
contract debts, to be dealt with according to the circumstances of each 
case. There is no reason why, in the case of prodigality and extra- 
vagance on the part of one who has become a rebel, the State should 
suffer, or why his creditors should benefit by his having rebelled.” 

In a later letter it was intimated that the Government 
could not “concur in the opinion of the Lieutenant-Governor 
in its extreme latitude.” “All debts secured by mortgage,” 
wrote the Secretary, “are to be paid, provided, of course, 
that they are just and properly supported, and have been 
contracted prior to the act of rebellion, and with no view to its 
commission.” On the 9th of September 1859, the Judicial 
Commissiofier forwardéd this correspondence “ for the guidance 
of his subordinates,” and on the same day he issued a “ Circular 
Order” (No. 112 of 1859), which stated that the Judicial Commis- 
sioner forwarded the letters, above alluded to, for the information 
and guidance of officials, on the question of the liability of Govern- 
ment for the debts of rebels, whose estates had been confiscated 
for rebellion. In 1860, the plaintiffs applied for payment of the 
present claim to the Commissioner of. the Delhi Division, and 
the application was by him referred to the Judicial Commis-, 
sioner of the Punjab on the 18th June. In a letter of that» 


=- 
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date, he expressed it as his opinion that the payment of any 
such debts, in accordance with the directions of the Governor- 
General, must be treated as a matter of favor, to which 
convicted rebels could not be entitled, and, further, that a distinc- 
tion was to be made in the present case, between the “ rent-free 
villages,” and the rest of the mortgaged property, as the former 
would be classed with ‘personal debts.” In support of this 
latter view, he cited a decision of the 7th September 1859, by 
which certain claims had been rejected, which were preferred on 
the purchase and mortgage of certain tstemrari tenures in 
Goorgaon, the confiscated property of outlawed rebels. And 
he mentioned that on the 19th May 1859, the Revenue Sudder 
Board of the North-Western Provinces had held that ‘ the 
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mafi privilege in tayul lands ceased with the confiscation, and ` 


the lien with it.” The Judicial Commissioner of the Punjab 
expressed his opinion that as much of the claim as could be 
proved should be made good by Government; and the matter 
was laid before the Government of India, who, on the 28th of 
December, 1860, replied to this effect :— 

“3. Of the claims now advanced, the Commissioner of Delbi has 
put forward as an instance that of Saligram and Devi Singh, who were 
convicted as rebels, and punished with a fiue of Rs. 10,000 each. Their 
claim amounts to Rs. 90,000, and is described as the principal and 
interest due on a mortgage of certain rent-free villages, and other real 
property, once belonging to the ex-King. l 


“4, It was ruled in 1858 that the successor to a jagir shall not be "` 


liable for debts incurred by his predecessor, if he refuses to become 
responsible for them, and foregoes all claim to the veal or personal 
property which the deceased may have possessed independently of the 
jagir. But in the case of the Nawab of Dadree, whose jagir was 
confiscated and granted in perpetuity to the Raja of Jheend, and in 
other similar cases, the Government admitted ‘the principle that the 
creditors should be protected ‘ from the effects of a political See 
which they could not have foreseen.’ 

“5, It appears to His Excellency the Governor-General that a 


” distinction may be drawn very properly, and consistently with the 


principles which have been laid down, between loyal creditors and those 
who took part in the rebellion. 
- “6, The, general rule is that rent-free estates, secured by pees Se 
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1872 Government, are not liable for the debts of the deceased grantees. The 
Raza exception is in the case of such estates which have been confiscated ; 
Pariana 3 and this exception is based on the consideration, that ‘the interests of 
Ge or Justice require the protection of creditors from the effects of a political 
ATE. catastrophe which they could not have foreseen.’ But creditors, who, 
like Saliqram and Devi Singh, joined the rebellion voluntarily, accepted 
such security for their claims as the rebel cause might offer. They 
not only foresaw, but assisted to produce the catastrophe, and therefore 
the interests of justice do not require that they should be protected 
from its effects. They may have all that they are entitled to by the ` 
letter of the law; but the Governor-General would deny them that, 
which can be claimed only as a favor; for it is in the essence of a ` 
concession by favor, that it should be witbheld where favor is not due. 
“7, The Governor-General is of opinion that neither Saliqram and 
Devi Singh’s claim, nor that of any other creditor of the ex-King who 
has been convicted of rebellion, to the liquidation of their debts from 
the revenue of the Crown lands should be admitted.” 


In accordance with the opinion expressed in this letter, a l 
second Circular Order (No. 5 of 1861), dated 12th January 1861, ~~ 
enclosing that further correspondence, was issued to the same 


authorities as the previous one, it being expressly stated to be in 
continuation of the former Circular. 


On the 28th of November 1864, the plaintiffs Saliqram and 
Devi Singh, having been paid nothing under the mortgage since ` 
1855, commenced the action out of which this appeal arose in ee 

_ the Court of the Assistant Commissioner of Delhi, Their claim 
was for Rs. 68,853-7-2, principal and interest. The plaint was 
based upon the Circular of 1859:—‘ The defendant,” it set | 

`. a forth, “owing” to the late mutiny, confiscated all the landed : 
estates of the late King ; but be a Circular No, 112 of the Judicial ` 
Commissioner of these provinces, under the orders of the 
Supreme Government, all mortgages effected by the late King 
on these estates which the defendant has confiscated are to 
be paid.” 

The material defences raised by the defendant were, lst, 
that the property alleged to have been mortgaged to the plaintiffs, 
with all rights and interests in it, was seized by the defend- 
ant on behalf of the British Crown on political grounds as an 
act of State, and consequently no claim against the defendant 
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for so taking possession was cognizable by any Municipal Court; 1872 
the 2nd was to the same effect, but stated that the seizure, was ye 
* during the continuance'‘and in the prosecution of war.” The Gef 
5th and 6th were in the following terms :— SHORRTARY OF 


“5. That the Circular No. 112, on which the plaintiffs 
grounded their right to demand from defendant the debts they 
sued for, was simply a private order addressed by one officer of 
Government in his executive capacity to others, directing them, 
as a matter of mere grace and favor, to relax in certain cases, 
where they would have operated hardly, the laws under which 
Government was free from legal liability in respect of debta 
secured on the Delhi Crown property, and certain other 
property, which had come into its possession as a consequence 
of the rebellion and war of 1857; and that the issuing of such 
an order could be of no effect whatever to bind the Government 
as defendant in a Municipal Court. 

“6. That the said Circular did not authorize the exercise 
of this grace and favor in respect of the debts claimed by the 
plaintiffs, as was clear from the wording of the said Circular, 
and as was further clear from the Circular 5 of 1861.” 

Several issues were raised, of which the Ist, 4th, 5th, and 
6th were as follow :— 

ci, Was the seizure of these properties by Government 
such an act of State, or act of war, as is not cognizable by a 
Municipal Court? 

«4, Has the Circular in question the force of a a legislative 
enactment? 

“6, Do the Circulars issued by the Judicial. Commissioner 
of the Punjab in his executive GC bind the Çourts of 
the Punjab or not? 

s6. Does Circular 112 apply to the debts claimed by the 
plaintiff? ” 

Other issues were raised as to the effect of Act IX of 1859 
and Act XXXIV of 1860, which, however, were not insisted 
` on by the defendants counsel in the argument before Privy 


Council. 
The Agsistant Commissioner gave judgment in favor of the 
Government on the 24th July 1865. On the question whether 
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the seizure was an act of State, he entered at length into the 


Tanjore case (1), and the parallel it presented, and referred‘ 


also to the decision of the Privy Council in the case 


Brorxrany op Of The East India Company v. Syed Ally (2), in confirmation 


STATE, 


of the opinion he deduced from that parallel, that the seizure 
was, and must be, considered as an act of that description. He 
also held that the seizure was an act of war, over which, by an 
established principle of law, no Municipal Court could claim 
jurisdiction. 

The plaintiffs tot to the Commissioner of Delhi, who, on 
the 15th January 1866, confirmed the previous judgment. 

The plaintiffs then appealed to the Chief Court of the 
Punjab, and on the 14th February 1867, that Court (Boulnois 
and Roberts, JJ.) gave judgment dismissing the appeal. 
Boulnois, J., referred to the cases of Le Caux v. Eden (3), 
Elphinstone v., Bedree Chund (4), and Kamachee Bhai Sahaba v. 
The Secretary of State (5), and held that the seizure of 


the mortgag:d lands was an act of State, on political grounds, 


during the continuance and in prosecution “of war, and that, 
consequently, no claim against those whom the defendant 
represented, on account of their having taken possession of this 
property, was maintainable in any Municipal Court immediately 
after the seizure. He further held that there was nothing to 
show that there was any intention to make a rule, law or regula- 
tion by the Circular Order 112 of 1859; but that even if that 
order acquired the force of law by the operation of the Indian 
Councils Act, 1861, and the plaintiffs’ claim was within the words 
of that order, it was nevertheless expressly excluded by the order 
of 28th December 1860. Finally he was of opinion that the case 
was governed by the principle on which Veer Rajender Wadeer v. 
East India Company (6) was decided ; that Courts of Law cannot 
take cognizance of acts of power exercised by Government in 
matters of State arising out of war. 

Roberts, J., gave judgment to the same effect, citing, in 
addition to the cases referred to by Boulnois, J., the cases of 

(1) 7 Moore's I. A., 476. (4)e1 Knapp. P. O., 316. 

(2) Id., 556. (5) 7 Moore's I. A., 476; 637. 

(8) Doug., 59. (6) 30 L. J., Ch., 226. 


N 
H 
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Wagentreiber v. The Secretary of State (1) and Lindo v. 1872 


Rodney (2). 5 Raya 
ALIQRAM 
` From these several decisions the plaintiffs appealed to Her |v. 
Majesty in Council. Semmens op 
ATE, 


Mr. Kay, Q.C., and Mr. Bush Cooper for the appellants. — 
The appellants are bond jide incumbrancers created by the King 
long before forfeiture. Even admitting for argument’s sake the 
confiscation to be an act of State, it could not affect the plain- 
tiffs’ rights as mortgagees. The British authorities gave the King 
estates to be dealt with at his will and pleasure, and all charges 
created by him survived his deposition. Forester v. The Secre- 
tary of State for India (3) and Lalla Narain Doss v. The Estate 
of the ex-King of Delhi (4) are in point. There is a difference 
between forfeiture and escheat. Where a man’s property is 
forfeited on conviction, all bond fide incumbrances created prior 
thereto are valid. Even in forfeiture for treason the. only 
incumbrances affected are those after the date of the treason; 
3 Inst., 211. The Government had perhaps a right to confis- 
cate what was the King’s, but not what had become the property 
of his creditors. 

The Circular No. 112, issued by the Judicial Commissioner, 
entitles the mortgagees of estates held by the King to have pay- 
ment; and this Circular, sanctioned by the Supreme Government, 
had the force of law under the Indian Councils Act, 24 & 25 
Vict., c. 67, s. 25. The Circular is a fair and equitable recog- 
nition of the rights of the creditors of the deposed King. The 
learned Counsel referred to several American authorities as to ’ 
seizures of property during the late war, but their Lordships 
were of opinion that the cases were hot parallel. 


Mr. Forsyth, Q.C., and Mr. Merivale for the Government. — 
As a matter of fact there existed, at the time of the confiscation 
by the Government, a state of war. The work of the Courts 
was suspended; see Co. Lit., 249 b; Elphinstone v. Bedree 


e 


(1) Unreported. (3) Ante, p. 120. 
(2) Doug., 694. (4) LI Moore’s I, A., 277. 
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1872 =Chund (1). The case of The Secretary of State v. Kamachee 
grass. Boye Sahaba (2) isin point. The names of the King of Delhi 

ALIQRAML A ty o 
D and the Rajah of Tanjore were included in the Appendix to the 
SEORBTANY OF Report of a Committee of the House of Commons in 1832 as. 
Se being similar in every way—The case of The, East India Com- 
pany v. Seyd Ally (3). It isa matter which no Municipal Court 
could enquire into. The plaintiffs seek relief not as having a 
right to bring an ejectment or to foreclose a mortgage, but 
under an alleged right founded on the Circular No. 112; and 
unless they can show such a right, the suit must be dismissed. 
This Circular has not the force of law: if it has, all the Circulars 
have; and if so, the subsequent Circulars expressly adverse to 
the plaintiffs’ particular claim are equally binding. The learned 
Counsel went at considerable length into the history of the King 

of Delhi. 


Mr. Kay, Q.C., in reply, 
Their Lorpsurrs gave the following judgment :— 


The appellants in this case are the heirs and representatives 
of Raja Saliqram and Raja Devi Singh, the plaintiffs in 
the suit. The respondent, the Secretary of State for India in 
Council, is the defendant. The suit was commenced on the 
28th of November 1864 in the Court of the Deputy Commis- 
sioner of Delhi, to recover the sum of Rs. 68,853 odd, 
alleged to be due for principal and interest on certain bonds, 
which, in the plaint, are called mortgage bonds, executed by the 

e late King of Delhi. 

It was*correctly stated py Boulnois, J., in delivering his 
judgment in the Chief Court of the Punjab, that the bonds 
all acknowledged debts, but that all did not mention the pro- 
perty by which the debts were secured. 

The plaint, after stating that the claim is on four mortgage 
bonds of which the dates and amounts are specified, proceeds to 
describe thè grounds of the defendant’s liability in the following 
words :—“ The defendant, owing to the late mutiny, confiscated all , 


{1) 1 Knapp, P. O., 316. (2) 7 Moore's I. A., 476. 
(8) 7 Moore's I. A., 655. ; * 
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the landed estate of the late King; but by a Circular No. 112 of 1872 
the Judicial Commissioner of these provinces, under the orders Ënn, 
of the Supreme Government, all mortgages effected by the late v. 
King on those estates, which the defendant has confiscated, are See 
to be paid. The plaintiffs having failed in their application to ` Dr ` 
be reimbursed, as will be seen by the proceedings regarding 
their claim, and being referred to law to obtain their remedy, are 
necessitated to file this suit, and pray that a summons may issue 
against the defendant, and he be declared to pay the amount 
claimed, with interest at the rate specified in the bonds up to 
realization of decree with costs.” ` 

The plaint, as pointed out by Mr. Forsyth, the learned Coun- 
sel for the defendant, is not a suit for ejectment or foreclosure, 
nor does it pray that the defendant may be declared a trustee 
for the plaintiffs of the revenues collected from the hypothecated 
villages. It does nat even allege that the defendant, at the time 
of the commencement of the suit, was in possession of the pro- 
perty. The claim appears in its terms to be founded entirely 
on a, right alleged to have beet created by the Circular No. 112 
of the Judicial Commissioner. It is to be remarked that the 
plaintiffs do not claim merely the value of the property mort- 
gaged; for, in the 7th article of their written statement, they 
say:—‘ The defendant is liable to the full amount of claim, 
though it may exceed the value of the property mortgaged, or to 
return the same to them.” 

It was, in consequence, contended by the respondent’s Counsel 
with great force that the claimant must be held to the claims 
actually made by him, and that unless he could succeed in show- mæ- 
ing that the Circular had given him,the right alleged, his claim S 
must necessarily be dismissed. Having regard, however, to the 
written statement of the defendant, to the issues raised, and the 
mode in which those issues were disposed of in the Courts in 
India, their Lordships have in this case thought it right to con- 
sider the whole matter, as if was presented to those Courts and 
at their Lordships’ bar. 

It must be taken upon the evidence that the late King was, 
at the time of the confiscation, indebted to the plaintiffs upon 
tHe bonds set forth inthe plaint; and that, either be the terms of 
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the bonds, or by his letters to Sir Thomas Theophilus Metcalfe, 
the ‘Resident at the Court of Delhi, the King had, so far as he 
lawfully could, assigned and appropriated to the discharge of 


Sronerany or the bond debts certain amounts, which the Resident was 
. STATE 


D 
=, 


requested to pay yearly out of the revenues of certain of the 
royal fayul villages. It is admitted, in the Ist and 2nd 
articles of the defendant’s written statement, that the property, 
so alleged to have been mortgaged to the plaintiffs, was, 
together with all rights and interests in and in respect of it, 
seized and appropriated on behalf of the British Crown. 
Several defences were set up in the written statement of the 
defendant, but for the purpose of this appeal it is not necessary 
to consider any of them except the Ist, 2nd, 5th, and 6th. 
The 2nd, which relied upon s. 20, Act IX of 1859, and the 
3rd, which set up that the defendant was; by Act XXXIV 
of 1860, indemnified from all liability of every kind in respect 
of seizure and appropriation of the property alleged to have 
been mortgaged, were abandoned by the learned Counsel for 
the defendant upon the argument’ of this appeal. 

The first ground of defence was that the property alleged to 
have been mortgaged to the plaintiffs was, together with all 
rights and interest in and in respect of it, seized and appropri- 
ated by the defendant on behalf of the British Crown, on 
political grounds, as an act of State; and that, consequently, no 
claim against the defendant as having thus taken possession of 
the said property was cognizable in the Court in which the suit 
was instituted, or in any other Municipal Court. l 

The 2nd was similar to the lst, with the addition that the 
seizure was “during the continuance and in the prosecution of 
war.” ' 

The 6th and 6th were as follows :—(reads them, ante, p. 175.) 


Several issues were raised; of these the only important ones 
to be considered are the Ist, 4th, 5th, and 6th. They are as 
follows :—(reads them, ante, p. 175.) 

The case was tried by Mr. Coldstream, the Assistant Commis- 
sioner of Delhi, who, in a very elaborate and well-considered 
judgment, found those issues for the defendant, and gave judg- 
ment in his favor. A regular appeal was preferred from tRat 
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judgment to the Commissioner of Delhi, who upheld the 
decision of the Assistant Commissioner. 

A special appeal was then presented to the Chief Court of 
the Punjab. That appeal was dismissed, upon the ground that 
the suit was not cognizable in a Municipal Court. The appeal 
to Her*Majesty in Council is expressed to be against the judg- 


1872 


Raga 
SALiQRaat 
v. 
THR 
SEORETARY oF 
STATE, 





ment of the Chief Court of the Punjab and the several judg- ` 


ments of the Commissioner and Assistant Commissioner of Delhi. 
There is no dispute, however, as to the facts, and the questions 
now to be considered are, whether the seizure or confiscation of 
the property of the late King was an act in respect of which 
the Municipal Courts have jurisdiction? Whether the Circular 
Order of the Judicial Commissioner, No. 112, vested a right of 
action in the plaintiffs which can be enforced against the 
Government by a Court of law? And whether the plaintiffs 
had a right orinterest in the property, which was not affected by 
the confiscation of the King’s domains. The last was the 


. proposition mainly relied on by the appellants’ Counsel before 


their Lordships. 

The Commissioner of Delhi remarked in his judgment “ that 
in the use of the words ‘ confiscation’ and ‘ seizure’ and ‘ appro- 
priation,’ the Court did not perceive any material distinction or 
difference ;” and one of the grounds of appeal to the Chief Court 
was that the ruling of the Commissioner as to the meaning of 
those words was erroneoys. ‘The appellants say, in the second 
ground of their appeal, “ the King of Delhi’s property was con- 
fiscated, and the appellants do not dispute the right of Govern- 
ment to confiscate it; but the King had only a right to that 
which remained after satisfying the appellants’ claim, aid to this 
alone is the defendant entitled by virtue of confiscation. The 
appellants’ property was not confiscated.” Mr. Kay, in his 
argument, treated the word “confiscated” as if it were used in 
the sense of forfeited for a crime, and be cited cases to show the 
distinction between “forfeiture” and “escheat.” The former, he 
urged, did not affect bond fide incumbrances created by the 
offender before forfeiture. «He admitted that the confiscation 
was an act of State, but he denied that it affected the rights 
which the plaintiffs had derived from the King by virtue of the 
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1872 mortgages. His argument as regards the effect of a forfeiture 
ee upon a regular conviction for a crime would have been correct, 
Re ER could have shown that the confiscation of the King’s property 
Beonwranr or was an act in the assertion of a right conferred by the law of 
forfeiture. But such was not the case. Neither was the law of 

forfeiture in force in the case of natives of India convicted 
of crimes beyond the limits of the Supreme Court, whatever 
might have been the case within those limits (as to which it is 
not necessary to express an opinion), nor did the Government 
affect or purport to act under any such law. The word “ confis- 
cation” as used by the Commissioner of Delhi, in his proceeding 
of the 3rd of October 1857, does not import that the appro- 
priation to the public use was for a crime. He says the confis- 
cation of all the Crown villages, &c., having been deemed proper, 
&c.,it is ordered, &c., that perwannas be issued to the tehsildars, 
&c., to confiscate all the villages, &c. In other words, the 
revenues were to be brought into the public treasury. The 
word “ confiscation” does not, per se, necessarily eee that the 


— 





when used in that sense, it does not necessarily imply that the 

forfeiture has accrued upon conviction, but may also be properly 

used as-applicable to appropriations by Government as an act-of 

State of the property of a public enemy, or of a subdued or 
deposed ruler. 

The Assistant Commissioner found as a fact, that which is well 

known as a matter of history, that the King was not tried by a 

regular Court, and that his trial by a Court under a special 

“m commission did not take place for some months after the attach- 
. ment ha@ taken place, 

Boulnois, J., in his judgment says :—“ After the mutiny 

in 1857, on the 18th of September in that year, the King 

_ of Delhi was captured by the British Government, and 

made a prisoner of war, having been for some time the nominal 

head of the insurgents in Delhi. On the 3rd October in that 

year, the Commissioner of Delhi, on behalf of the Government, 

attached and took possession of the ex-King’s lands. This 

appropriation accompanied the extinction of the political exist- 

euce of the representative of the Delhi line of kings. It did not 
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affect to justify itself on any ground of Municipal law; and it 1872 
seems to have been (considering the person who had owned the Beats 
property seized) an act of power on the part of the British Gov- e, 
ernment exercised in a matter of State. There is, however, Bponernt op 
additional evidence to show that the authority of Government . ee 
in that character, which renders it superior to positive law, was 
brought to bear in this act, for the seizure of the King’s 
lands was an appropriation of an enemys property, flagrante 
bello.” 

It is mot necessary to express an opinion as to what is the 
effect of the seizure of property of a subject by a Government 
in the exercise of the powers of war in putting down an insur- 
rection, especially in those cases in which the subject has not 
joined in the insurrection: nor is it necessary to deal with the 
cases which have been cited from the American Reports in 
regard to acts which took place during the late war in that 
country. The case of the plaintiffs, who claim under grants 
from the King, is very different from that of a subject deriving 
title under an ordinary tenure. 

It is necessary to consider under what circumstances the late 
King of Delhi acquired a title to the property charged with the 
payment of the bond debts, if, indeed, he can be held to have 
had any legal title whatever to the same, beyond the mere will 
of the British Government As to this point, it appears that, — 
after the Emperor Shah Alum, the grandfather of the late 
King, had been rescued from the power of Dowlut Rao Scindia, 
and placed under the protection of the British Government, it 
became a matter of political expediency to determine the nature ° 
and extent of the provision to be assigned for the suppott of His 
Majesty and of the royal household. The subject was fully 
discussed in the Notes of Instructions transmitted by Mr. 
Edmonstone, the Secretary to Government, to Colonel Ochter- 
lony, the Resident at Delhi, in a letter dated the 17th 
November 1804 (4 Wellesley Despatches, p. 237), of which 
notes a copy was also dispatched to his Excellency the 
Commander-in-Chief. Subsequently, on the 22rd May 1805,- 
the final determination of the Governor-General in Council’ 
upon the subject was communicated to the Resident at Delhi, 

24 
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1872 by letter from the Secretary to Government ofthat date (see 
Pree samé vol., p. 542). i 
Ra That arrangement was as much an act of State as if it had 
Secrrrany or been carried into effect by formal treaty signed by the British 
Stat Government. 

Municipal Courts kave no jurisdiction to enforce engagements 
between sovereigns founded upon treaties— The Kast India Com- 
pany v. Syed Ally (1) and The Nabob of the Carnatic v. The East 
India Company (2). The Government, when they deposed and 
confiscated the property of the late King, as between them and 
the King, did not affect to do so under any legal right. Their 
acts can be judged of only by the law of nations: nor is it open 
to any other person to question the rightfulness of the deposition, 
or of the consequent confiscation of the King’s property. 

If, shortly after the arrangement had been made, the British 
Government had found it necessary as a matter of political 
expediency to alter, without the, consent of Shah Alum, the 


4 arrangements introduced into the assigned territory, it is_impos-.— 


sible to conceive that a Court of Law would have had jurisdic- 

tion to enforce the arrangement iu a suit brought by His 

Majesty, either by granting a specific performance, or by award- 
_ ing damages for the breach of it. 

The King of Delhi having joined in hostilities against the 
British Government, having renounced their protection, and 
having endeavoured to regain his former absolute rights of 
sovereignty, the British power over those territories which had 
been assigned for his support, was for a time suspended. Delhi 

“wen fell before the British arms, the territories were recaptured, the 
power of the British Government was restored, and the King of 
Delhi was taken as a prisoner of war. The revenues and terri- 
tories which in 1804 were, by an act of State, assigned for the 
maintenance of Shah Alum and his household, were in 1857, 
also by an act of State, rssumed and confiscated. 

The seizure and confiscation were acts of absolute power, and 
were not acts done under color of any legal right, of which a 
“Municipal Court could take cognizahce. 


(1) 7 Moore’s I. A., 555. (2) 2 Ves., don, 56. ` 
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The status of Shah Alum (1) was that of a king. Hewas 1872 ` 
treated and recognized by the British Government as a king, genes 
and not merely as a jagirdar holding under an ordinary grant ae 
from the British Government. He was the grandson of Shah Esser ox 
Alum, and neither he nor any of his ancestors had ever been 
deposed by his own subjects, or by the British Government, or 
by any other power. Shah Alum was described, by Lord 
Wellesley in his Despatches, sometimes as the “ unfortunate 
representative of the house of Timour,” sometimes as “ the 
Mogul” and, again, as “the Emperor.” It is unnecessary here 
to refer more particularly to the extracts from the Despatches 
which have been pointed out in the exhaustive arguments in the 
lower Courts. If further arguments were necessary, with refer- 
ence to the status of the late King, and of his grandfather Shah 
Alum, the Despatch of Lord Wellesley to the Secret Committee 
of the Court of Directors of the East India Company of the 13th 
July 1804 (4 Wellesley Despatches, p. 132), might be refer- 
red to. 

The status of the King of Delhi and that of the Begum -. 
Sumroo were very different. The latter was held not to bea | 
sovereign princess, but a mere jaidadur under Scindia; and 
this fact distinguishes the present case from that of Forester v. 
The Secretary of State for India (2),in which the judgment 
of the Judicial Committee was pronounced on the 13th of May 
last. In that case it was also held that the act of Govern- 
ment was not the seizure by arbitrary power of territories, which 
up to that time had belonged to another sovereign State; but that 
it was the resumption of lauds previously held from the Govern- 
ment under a particular tenure, upon the alleged determination 
of that tenure. It was said:—* The possession was taken 
under color of a legal title, that title being the undoubted right 
of the sovereign power to resume, and retain, or assess to the. 
public revenue, all lands within its territories upon the determi- 
nation of the tenure under which they may have been excep- 
tionally held free. If by means of the continuance of the tenure, 
or for other cause, a right be claimed in derogation of this title 


(1) Sic; probably a printer's mistake for Mahomed Bahadur. 
e (2) Ante, p. 120. 
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1872 of the Government, that claim, like any arising between the 
SE Government and its subjects, would, primd facie, be cognizable 
BS by the Municipal Courts of India.” The seizure of the royal 
Sronb rater ov tayul villages, for the reasons above given, does not fall within the 
ruling of Forester v. The Secretary of State for India (1), but is 
governed by the principles laid down in The Secretary of State in 
Council v. Kamachee Boye Sahaba (2) aud The East India Com- 
pany v. Syed Ali(3), and in other cases in which the same principle 
is affirmed. Butt is contended that these considerations do not 
necessarily determine the right of the mortgagees, who are 
British subjects, to what they claim. It is argued that the 
British authorities had given Shah Alum estates in British 
territory to be dealt with at his free will and pleasure, so that 
the charges bond fide created by him while in possession, de facto 
and de jure, as owner, survived his deposition. But their Lord- 
ships are clearly of opinion that no such ownership, or power of 
disposition, was conferred upon Shah Alum or his successors. 
The territories were assigned to him for the support of hia royal 
dignity, aud the due maintenance of himself and family in their 
high position. If he had died or abdicated, his successor would 
have taken the property in the same way, free from all charges. 
It was a tenure (so far as it was a tenure at dll) durante regno, 
and on his deposition his estate and interest ceased, and all 
charges and incumbrances created by him out of that estate fell 

with the estate itself, 
Their Lordships are further clearly of opinion that the Cir- 
cular Order No. 112 does not amount to a law. It was not 
. , enacted as a law, nor did it purport to be a law; and it does not 
* fall withixe the meaning of the 24 & 25 Vict., o 67. The Circular 
was merely a Circular trom the Judicial Commissioner, forward- 
ing, for the information and guidance of the Commissioners of 
the several divisions of the Punjab, a copy of correspondence: 
between the Government of the Punjab and the Government of 
India, on the question of the liability of Government for the 
debts of rebels whose estates had been confiscated for rebellion. 

e 
(1) Ante, p. 120. i (2) 7 Moore's I. A, 476. 
; (5, 7 Moore's I. A., 555. ` 
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It is clear from the whole tenor of the correspondence which 
originated out of certain questions referred by the Judicial Com- 
missioner of the Punjab for the decision of the Lieutenant- 
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Governor of the province that the Goverument did not intend to e op 


Jay down any rule of Jaw, for the breach of which redress might 
be obtained in a Court of Law, or to use the words of Lord Kings- 
down in The East India Company v. Syed Ali (1) “ to submit 
the conduct of its officers, in the execution of a political measure, 
to the judgment of a legal tribunal.” They intended only to 
declare the course which a sense of justice and equity would 
inducé them, in their discretion and as an act of favor, to adopt, 
The correspondence in Circular No. 112 did not apply to the 
appellants’ case. That was treated of in the Circular of the 
12th January 1861, in continuation of Circular No. 112. In 
that Circular of the 12th January 1861, the correspondence on 
the subject of the appellants’ claim was forwarded, aud amongst 
other letters one from the Officiating Secretary to the Govern- 
ment of India to the Secretary of the Government of the Pun- 
jab, dated 28th December 1860. (After reading the 6th and 
7th paragraphs of the letter which is set out, ante, pp. 173 and 
174, their Lordships continued.) Even if the prior Circular, on 
which the appellants rely, could on any fair principles of legal 
construction be held to be a legislative recognition of the rights 
of the creditors of the deposed sovereign to be paid out of the 
revenues of the deposing Government (the only way in which it 
could avail the plaintiffs), the last Circular is an act of like 
character, of equal validity, and equally bracing on the Courts 
of law. 

Their Lordships think it desirable to make a few obeervations 
on the case of Lalla Narain Doss v. The Estate of the ex-King of 
Deihi (2), in which this Board came to & conclusion in favor of 
a claimant under the Circulars in question. The title of the 
cause itself, in which the estate was named asa party, shows how 
it came to be a matter of judicial cognizance. The plaintiff 

there was ndmitted to claim against the estate. But he was put 
to prove that he was such a creditor as he alleged himself to 


* (1) 7 Moore's I. A., 555, (2) 11 Moore's I, A., 277 
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be,—that he was one of the creditors intended to be protected by- 
the Circulars. That issue having been raised, and having been, 
by the.act of the Government itself, put in a train of judicial 


Srornrany or investigation by the legal tribunals, had to be determined in the 


STATE. 
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same manner and on the same principles as any other issue legally 
raised in any ordinary litigation, and the determination was 
that the plaintiff had eatablished his claims under the Circular, 
as alleged, and that the objections to it had failed. That case 
has no application to the present, in which the appellants were 
peremptorily excluded from the benefit of the Circular. ) 

Their Lordships are of opinion that the judgments from which 
this appeal was preferred were correct, and they will humbly 
report to Her Majesty that, in their opinion, those judgmenta 
ought to be affirmed, and this appeal dismissed with costs. 


Appeal dismissed. 
‘Agent for the appellants: Mr. Oehme. 


Agents for the respondents : Messrs. Lawford and Waterhouse. 
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Before Mr. Justice Phear aud Mr. Justice Ainslie. 
SHEOPERSAD SINGH (Derexvanr) v. LEELA SINGH AND OTHERS 


(PLAINTIFFS .* 


Joint Property—Right of Co-sharers— Alteration of Joint Properly by one 
Sharer without Consent of his Co-sharers—Injunction, 


f s 

One of several co-shareis of joint undivided property has no right to erect 
a building on land which forms a portion of such property, so as to materially 
alter the condition thereof, without the consent of his co-sharers.. 


Tue plaintiffs and the defendant in this case were shareholders 
in certain joint undivided ptoperty. It appeared that they 
* Special Appeal, No. 1661 of 1872, from a decree of the Subordinate 


Judge of Gya, dated the 3rd September 1872, reversing a decree of the Munsif 
of that district, dated the 8th January 1872. ` 
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dwelt round an open country, and which was admitted to form 
part of the joint property. Upon a portion of this courtyard 

` the plaintiffs began to erect a house (a natch-ghur), but were 
stopped by an order made by the Fouzdari Court on a complaint 
preferred thereto by the defendant. They then brought the 
present suit for a declaration of their right to build the natch- 
ghur, alleging that the courtyard was attached to the particular 
house in which they dwelt, and that they had had exclusive 
possession of it from time immemorial. 

The Munsif found that the land in dispute was the joint 
property of both the parties; that there was no evidence to 
prove that any house existed from ancient times; that the land 
in dispute was not in the exclusive possession of any of the 
parties; that none of the parties to the suit could take possession 
of and enjoy the same as absolute owner without the consent of 
the other co-sharers, and that the erection of the house in 
dispute was calculated to prove injurious to the defendant. He 
accordingly dismissed the plaintiffs’ suit. 

On appeal, the Subordinate Judge, while recording as an 
admitted fact that the courtyard was the joint property of the 
plaintiffs and defendant, at the same time found, as a fact on the 
evidence before him, that the plaintiffs had had exclusive 
possession of the land from ancient times, and that the 
defendants therefore were not entitled to prevent the erection 
of the house. On this point he cited the case of Dwarka- 
nath Bhooyea v. Goopeenath Bhooyea (1). He therefore 
reversed the Munsif’s decree, and gave a decree in the plaintiffy’ 
favor. 


M 
(1) Before Mr. Justice Loch and Mr. Joint? Property — Right of Co- 


Justice Mutter. sharers—Alteration of Joint Property 
by one Sharer without Consent of his 
The 2nd June 1871. co-sharers. 


DWARKANATH BHOOYEA ann Tais was a suit to recover possession 
erun (PLatvtirrs) v. GOOPEE- ofa share in certain lands, which the 
NATH BHOOYEA (Derexpanr).* plaintiff claimed as the joint property 


* Special Appeal. No, 189 of 1871, against a deciee of the Subordinate Judge of ‘Zilla 
Midnapore, dated the 10th November 1870, reversing a.decree of the Munsif of that 
dætrict, dated the 28rd January 1869. 
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The defendant appealed to the High Court. 


Mr. Woodroffe (Baboos Mohesh Chunder Chowdry, Chunder . 


Leesa Srxan. Madub. Ghose, Kalimohun Doss, and Hurry Hur Nath with 


D 


ze 


him) for the appellant. 


Mr. Evans (Mr. Twidale and Baboo Nilmadhub Sen with 


him) for the respondents. 


of themselves and the defendant, and 
for the demolition of certain buildings 
which. the defendants had erected, 
without the plaintiff's consent, on a 
portion of the lands in dispute, de- 
scribed in the plaint as plot No. 2. 


The defence raised was that plot 
No. 2 had been in the exclusive 
possession of the defendant for more 
than twelve years, and that the shit 
therefore was barred by the law of 
limitation. S 

The Munsif found that the property 
was joint, and that the plaintiffs were 
entitled to a sixth share thereof. He 
therefore gave the plaintiffs a decree 
for possession, and ordered the demo- 
lition of the buildings. 


On appeal, the Subordinate Judge, 
relying on a certain deed of partition 
which he assumed to have been exe- 
euted by the ancestors of the litigant 
parties, and on certain resumption 
proceedings whick in his opinion con- 
clusively showed that the plaintiffs’ 
ancestors had lost possession of, the 
disputed property, thirty-five years Vë 
fore the institution of the suit, towards 
the end of his judgment observed that 
the possession of the defendant had 
been also satisfactorily proved by his 
witnesses. He accordingly dismissed 
the plaintiffs’ suit. 

The latter appealed. to the High 
Court. 

Baboo Doorga Mohun Dass for the 
appellants. 


Baboo Hem Chunder Banerjee for 
the respondent. 


The judgment of the Court was í 


delivered by 

Mrırreg, J. — (who, after stating 
that the Subordinate Judge had com- 
mitted several errors in law in the 
investigation of this case, so far as he 
relied on the partition deed and the 
resumption proceedings, and that his 
conclusion as to the testimony of the 
defendant's witness appeared to have 
been arrived at on the strength of hia 
observations on that deed and the 
resumption proceedings, continued).— 
We therefore reverse the decision of 
the Subordinate Judge so far as plot 
No. 2 is concerned, and remand the 
case to him with directions to re-try 
it with reference to the evidence on 
the record. 

We wish to observe, however, that 
the plaintiffs’ claim for the demolition 
of the building erected by the defend- 
ant on the land covered by plot No. 2 
cannot be maintained. Even if the land 
be found to be the maui, the defendant 
was clearly entitled as a co-partner to 
use every inch of that land; and if 
by erecting the building in question, 
he has taken possession of more land 
than he would be entitled to on a 
partition, the proper course for the 


plaintiffs to adopt would be to sue for . 


a division of the lands, and not to ask 
the Court for the demolition of the 


building. ` 
The costs of this appeal will abide 


the ultimate result. D 
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Mr. Woodroffe, for the appellant, contended that as the land ` 
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in dispute was admittedly the joint property of the plaintiffs 
-and defendant, the plaintiffs could have no right to do any mee Sos, 
thing which would alter the condition of the land without the 
consent of their co-sharer—OCrowdee v. Bhehkdhari Sing (1), 
Gurudas Dhur v. Bijat Gabind Boral (2), Holloway v. Sheikh 


Wahed Ali (3). 


(1) 8 B. L. R., App., 45. 

(2) 1B. L. R., A. C., 109. ' 

(3) Before Mr. Justice Bayley and 
Mr.. Justice Ainslie. 


The Tth July 1871. 


HOLLOWAY (Derexpawt) v. SHEIKH 
WAHED ALI snp orners (PLAINTIF¥s).* 


Joint Property—Right of Co-sharers 
-—Alteration of Joint Property iy 

` one Sharer without Consent of his 
Co-sharers. 


Baboos Hem Chunder Banerjee and 
Nilmadhub Sen for'the defendant. 


Moonshee Mahomed Yusoof and 
Baboo Boodh Sen Singh for the 
plaintiffs. 

i 

Tux judgment of the Court was 

delivered by 


Bayury, J. —Wr think this: special 
appeal must be ‘dismissed as utterly 
groundless, 


Three pleas have been taken before 
us: Istly, that a co-sharer in landed 


The case of Dwarkanath Bhooyea v. Gopeenath 


property has a right to do anything 
(e. g., to commence a building), which 
alters the condition of the joint proper- 
ty, without the consent of his co- 
sharers. 


On this point, which I have put in 
the very words of the pleader, if the 


191 
1878 


Siwon 


word “ not” be preferred to a right, it ` 


will in the exact words convey the rul- 
ing of Jackson and Glover, JJ., in the 
case of Gurudas Dhur v. Bijai Gabind 
Boral (a). My colleague, Ainslie, J., 
bas pointed out to me the above 
decision, which, I consider, fully dis- 
poses of the plen taken; but the pleader 
for the appellant, Baboo Hem Chunder 
Banerjee, has, after a prolonged argu- 
ment, relied on the case of Shaw Khair- 


` uddin Ahmed v. Sheikh Abdul Bala (b), 


the facts of which, I have no hesitation 
in saying, are not the facts of this case. 


That was a case for the rent of certain’ 


land attached to a dwelling-house, 
which the! defendant was deemed 
entitled to hold at an equitable rent, in 
which it was decided that such a suit 
coul@ not be maintained in the Beve- 
nue Court. 

The case of Lala Biswambhar Lal v. 
Rajaram (c) has been alo relied 
upon, but in that case it was simply 


* Bpecial Appeal, No. 884, preferred on the 14th April 1871, against the decision of 
the Subordmate Judge of Za Bhaugulpore, dated the Biet January 1871, affirming a 
decree of the Moonsiff of Bulia, dated the 81st August 1870. 


(a) 1B. L, BA. C., 109. 


$ 
» 


(3) 8 B. L Ba A. C, 65. 


Lei 8B. L. R., App., 67. 
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Bhooyea (1) is not applicable to the present suit. The plaintiffs ` 
must show that they have a right to the exclusive enjoyment 
of the land in dispute. 


held that, where two parties were the directing the stoppage of farther pro- 
joint owners of land, and one of them gress of the building. Moreover, the 
completed the erection of a wall upon defendant Holloway in this case admit- 
the land without obtaining the consent tedly derives his title, from Omdao 
of his co-sharer, the Court would not Singh, whose proprietary right in the 
interfere to order the demolition ofthe property has been found by the lower 
wall, where there was no evidence to Appellate Court to be very small (14 , 
show that injury had been done to the cowries}, and who alleged himself to be 
co-parcener of the builder by its firstly a Aahsthar (farmer), and then a 
erection. malik, His kahstkaree title has been 
This brings us to the second point, found to be a forgery, and, therefore, 
which is that no injury had been the defendant has simply to base his 
caused to the plaintif. Now the second title as derived from a malik of a very 
plea must be considered by the light of small portion of & joint undivided pro- 
the ruling cited on the first point in perty. Were we to say that, in a case 
support of our decision on that point, like this, no demolition of the building 
viz., that a person has no right to do ought to be allowed, we should have to 
anything without the consent of his declare that a party is entitled, in the 
co-sharer which alters the condition double capacity of a malik and kashi- 
of the joint property. To build a kar, to give title over a whole ijmali 
factory, viz., upon a title derived from property, when as hkashtkar he has no 
one co-sharer without the consent of proprietary title, and as malik only a 
the other co-sharers, would no doubt small fractional one. 
involve an infringement of the’ rights I am reminded by Ainslie, J., that 
of those co-sharers, and this very the case of Lala Biswambhar Lal 
infringement involves an injury. v. Rajaram (b) contains a dictum of 
We have been pressed with adoc- the late Chief Justice, Sir Barnes 
trine of law from which, however, I Peacock, which would be entirely 


_do not differ, which has been re- against the appellant, even if he had 


ized so far back as the year 1856 any legal right, viz., that “a man 

in Janokee Doasee’s case (a), viz., that may insist upon his strict rights, but 
where a ooparcener stood by and saw "a Court ef Equity is not bound to 
the completion of a building dn the give its assistance for the enforcement 
joint land, commenced without his per- of such strict rights.” In the present 
mission, without raising any kind of case, however, the defendant had no 
objection to it, he must be supposed to such right over the whole property, 
have impliedly consented thereto: but and it follows that a Court of Equity 
in the present case the building was not had no occasion to lend its aid. ý 
completed; the objection was taken In this view we dismiss'this special 
when the execution was commeénced, “appeal with costs. 
and an injunction actually obtained , (1) Ante, p. 189. - 

(a) Probably Jankes Singh v. Bukhooree Singh, 3. D. A., 1856, 761,. is the case 
referred to. 

(b) 3 B. L. R, App, 67, 
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Mr. Evans, for the respondents, contended that the plaintiffs, o m ` 
as joint owners, were entitled to the use of every part of, the Stxormnsap 
joint land, unless some damage be shown. The defendant cannot 
resist the plaintiffs in the enjoyment of the land in dispute ; 
Bindubasinit Debi v. Patit Paban Chattapadhia (1) and Lala 
Biswambhar Lal v. Rajaram (2). The lower Appellate Court 
has found that the plaintiffs were in exclusive possession of 
the property in dispute, and upon this finding the plaintiffs are 
entitled to retain possession. 


v. 
LesrA Sinan, 


Mr. Woodroffe in reply. 
` The judgment of the Court was delivered by 


Puear, J.—It appears that the plaintiffs were commencing the 
building of a houde (natch-ghur) in an open space of the court- 
yard, around which the parties to this suit seem to dwell; but 
they were stopped br an order made by the Fouzdari Court on a 
complaint preferred thereto by the defendant. In effect they 
bring this suit for the purpose of getting rid of this order of 
the Fouzdari Court, which operates as an injunction restrain- 
ing them .from building upon the land which is the subject of 
suit; and it so operates, as I had occasion to point out during the - 
argument, until the plaintiffs shall get an authoritative declara- 
tion of a Civil Court of their right to carry on the building 
without obstruction on the part of the defendant. We are thus 
in this suit called upon to say whether or not the plaintiffs have 
the right upon which they rely, to build in the courtyard, or plot 
of ground, which forms the subject of suit. It seems tobe |. 
admitted that this courtyard formsa portion of the*dwelling 
ground upon which the various members of the family reside; 
and the lower Appellate Court has recorded that it is admitted 
to be joint and undivided property of the plaintiffs and the 
defendant. The plaintiffs, however, contend that it is a courtyard 
or compound attached to the particular house in which they dwell, 
and that they have had, in that sense, exclusive possession of it 
from time immemorial, and, ¢herefore, are entitled to do with it 


© 0) 3B.L.B,, A.C, 267. (2) 3 B.'L. R., App, 67. 
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what they like. That at any rate is pretty much the contention 
which has been made in argument in this Court, though no doubt 
the plaintiffs only claim the right of building this structure 
upon the foundation of some previously. existing building. 

The lower Appellate Court, starting with the admission that 
this courtyard is a joint undivided property of the plaintiffs 
and their co-sharers, including the defendant, also has found, as a 
fact upon the evidence before it, that this disputed land has been 
held from ancient time by the plaintiffs. This is somewhat a" 
vague finding. But it is, perhaps, made a little more precise by 
what seems to me, further on in the judgment, to be a finding 
to the effect that the defendant had not had occupation of it. Itis, 


‘important however to remark at the outset that, whatever these 


findings of fact of the lower Appellate Court amount to, the 
parties themselves have not contended in this-suit that there 
ever was a partition of the land which is the subject of suit. 
The plaintiffs do not say that they have got a right to build upon 
this courtyard, because it has come to be their own exclusive 
property, by reason of anything which must be treated in effect 
as a family partition; they go no further than saying that they 
have been enjoying the space from time immemorial, as a court- 
yard appurtenant to their dwelling-house, which they occupy by 
right of their being members of the joint family. This being so, 
it appears to me that the findings of the lower Appellate Court 
do not suffice to support the allegation of right, upon which the, 
plaintiffs come into Court. I ought to add that the first Court 
has found the further fact, that there was no structure or founda- 
tion previously on the spot upon which the plaintiffs are now 
building.” And although thg plaintiffs, in their appeal to the lower 


` Appellate Court, objected that the first Court had not sent out 


an Ameen for the purpose of procuring all the information 
which he ought to have procured bearing upon this question, 
they did not object to the correctness of the first Court’s finding 
in regard to that question on the evidence as it stood. The 
lower Appellate Court in its judgment makes no allusion what- 
ever to this finding of the first Court, or to the complaint of 
the appellants which I have mentioned; and, I think, it must, 
therefore, now be taken, in addition to the facts which I have 


KL 
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already detailed, that there was no structure, or foundation 
of a structure, previously existing on the spot, which has been 
chosen for the building of this natch-ghur. I repeat, then, that 
. I think the case, as found by the lower Appellate Court, does 
not give the plaintiffs the right which they seek to have declared. 
In my judgment, as I understand joint possession under 
Hindu law, that peculiar exclusive possession of a part of a 
common dwelling-house, or set of dwelling-houses, which one 
member of a joins family obtains very commonly without an 
actual partition having. been come to between the members of 
the family, is a possession which must be referred to the con~ 
tinuing consent of his co-sharers. So long as no actual parti- 
tion is come to, either as a result of a suit, or formally between 
the parties themselves, or evidenced by long acknowledgment 
-on the part of the members of the family, the possession is 
merely that which, for convenience sake, is conceded by all the 
members jointly to each one of them; and it may be put an end 
to, and a completely new arrangement come to, at any time, by 
the members of the family, if they think fit to make the change. 
As long, however, as this peculiar state of exclusive possession 
is allowed to remain, it seems to me that it must be taken that 
the acquiescing members of the family concede to the person, 
who has the exclusive possession, all reasonable rights of user 
of his separate plot, or separate portion of the dwelling-house, 
asis necessary for the ordinary purposes of residence, having 
regard, of course, to the circumstances of Hindu life. b 
I think upon the authority of be cases (some of which have 
been cited) decided in this Court, we must hold that the con- 
cession on the part of the acquiescing members does*not go to 
the extent of enabling the possessor of the dwelling-house to 
alter the character of the property, or to do any thing with it 
which is not consistent with such user of it as might be ordi- 
narily expected to take place. If he desires to build a new and 
additional strueture upon a portion of the house ground, it 
seems to me that he has no right to do so, and in that way mate- 
rially to alter the condition of the property, without obtaining 
the assent of his co-sharers. If this view be correct, assuming 
that the plaintiffs in the present suit had an exclusive possession 
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of the courtyard, as an adjunct to the particular portion of the 
dwelling-house which they occupied, I think they would not be 
entitled to use that courtyard otherwise than for the ordinary 


purposes of, and incidental to, residence in their house, without the ` 


assent and knowledge of their co-sharers. They have attempted, 


` eonfessedly without the permission of the defendant, one of their 


co-sharers, to build upon it, according to the finding of the lower 
Court, an entirely new structure, namely a natch-ghur. It is 
not pretended that any thing of the kind before existed there, 


` or anywhere in proximity to it, as a part of their dwelling-place. 


It seems to me that in attempting to do this they have gone 
beyond their right. It has not been shown, or attempted to be 
shown, upon the evidence, that it is an usual thing, or a step to 
be expected, of an occupier of a dwelling-house of this kind, as a 
member of a joint unseparated family, that he should erect a 
natch-ghur in the middle of his courtyard. And, inasmuch 
as this suit is brought to get an authoritative declaration from 
the Civil Court to the effect that the plaintiffs have a right, as 
against their co-sharer, the defendant, to build this natch-ghur, 
ander the circumstances which I have mentioned, I think the 
plaintiffs fail to make out their case. It seems to me that upon 
the findings of fact, which the lower Appellate Court has come 
to, the plaintiff’ suit ought to have been dismissed. For these 
reasons'I would uphold the appeal, and dismiss the plaintiffs’ 


suit with costs in all the Courts (1). 
t 


Appeal allowed. 


` H 


e (1) See next case. 
: H 
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Before Mr. Justice Phear and Mr. Justice Ainslie. 


STALKARTT (oxn or tHe Durexdants) v. GOPAL PANDAY anD 
OTHERS (PLAINTIFES).* 


Joint E EE of Co-sharers—Alteration of Joint Property by one 
Sharer without Consent of his Co-sharers— Injunction, 


One of several co-sharers of joint undivided property has no right to take 
exclusive possession and alter the condition of any portion of the joint pro- 
perty without the consent of his co-sharers, and the Court will grant an injunc- 
‘tion to restrain him from doing so. 


Tue plaintiffs and defendants were shareholders in a certain 
mauza, of which an undivided 4-anna share belonged to the 
plaintiffs, and the remaining 12-anna share to the defendants, 
From 1273 to 1277 (1860 to 1870) the defendants, besides their 
own share, held a ticca lease of the plaintiffs’ 4-anna share, and 
during that time they took into their sole. occupation certain 
lands which had been abandoned by the ryots, and planted them 
‘with indigo. ) 

In 1277 the ticca lease of the 4-anna share came to an end, 
and that share reverted to the plaintiffs, who thereupon objected 


to the possession and cultivation of the ryoti land by the 


defendants. The latter nevertheless took steps to carry on 
the, cultivation, and the plaintiffs then brought this suit, 
seeking therein to have it declared that they were 4-anna share- 
holders of the whole mauza, and also asking for an injunction to 
restrain’ the defendants from cultivating indigo on the lands in 
question. S 

The defendant Stalkartt contended that, as malik of a 12-anna 
share in the mauza, he was entitled to cultivate indigo on the 
land; and that the plaintiffs suffered no damage from his doing 
so; and he expressed his willingness to pay to the plaintiffs 
such ryoti rent as should be considered fair and reasonable. 

The other defendants did not- appear. 


* Special Appeal, No. 1688 of 1872, froni a decree of the Subordinate Judge 
of Sarun, dated the 31st July'1872, reversing a decree of the Munsif of that 
district, dated the 31st July 1871. 
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The Munsif held that the plaintiffs were not entitled to pre- 


Sratkantt vent the defendants from cultivating indigo on the lands in 


GOPAL ^ 


Panpar. 


question, but were only entitled fo rent or damages in pro- 
portion to their share. He accordingly dismissed the plaint- 
iffs’ suit. 

On appeal, the Subordinate Judge held that a co-sharer has no 
right to alter the condition of a joint property without the con- 
sent of his other co-sharers. That the defendants had no right 
to sow indigo in the ryoti land, as such cultivation was inju- 
rious to the land; and, citing Holloway v. Sheikh Wahed Ali (1), 
he passed a decree in favor of the plaintiffs, prohibiting the 
defendants from cultivating indigo on the lands in dispute. 

The defendant Stalkartt appealed to the High Court. 


Mr. Twidale for the appellant. 


Mr. C. Gregory for the respondents. 


Mr. Twidale for the appellant.—The lands in dispute were 
admittedly ryoti lands, and, therefore, the plaintiffs could claim 
rent from the occupier. The defendant is not a trespasser, he 


‘is a co-sharer, and is entitled, like the plaintiffs, to the enjoy- 


ment of the lands in dispute. The plaint does not claim any 
damages, nor complain of any injury being done to the land. 
The cultivation of indigo is not such an infringement of the’ 
plaintiffs’ right as co-sharers as to entitle them to sue for an 
injunction. The case of Holloway v. Sheikh Wahed Ali (1) 
is not applicable to the present case. 


Mr. Gregory, for the, respondents, contended that the 
appellant was concluded by the finding of the lower Appellate 
Court that the cultivation was injurious to the lands in dispute. 


‘He had no right to alter the condition of the land without the 


plaintiffs consent; Crowdea v. Bhekdhari Sing (2) and Gurudas 
Dhur v. Bijai Gabind Boral (3) 


Mr. Twidale in reply. S 


(1) Ante, p. 191. (2) 8 B. L. R., App., 48. ; 
(8) 1 B. L. R., A. C., 109. 
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The judgment of the Court was delivered by 


Pasar, J. (who, after stating the facts, continued),—It appears 
tọ me plain upon these facts that the defendant has disturbed 
that enjoyment of the plaintiffs in the lands in, question 
to which they were entitled as 4-anna shareholders, The 
lands have not been partitioned, and as holders of an undivided 
4-anna share they are part owners of every biga of the whole 
mauza, and by virtue of that right of ownership, I, apprehend 
that they can claim either to occupy the land themselves jointly 
with the defendant or the defendant’s assignees, or to insist that 
the land shall not be occupied and used by any person (except- 
ing always persons having a right of occupancy) otherwise than 
with their assent. The defendant, however, has personally taken 
exclusive occupation of a certain portion of the soil, and main- 
tains that he has a right to enjoy that exclusive occupation 
whether the plaintiffs accord him their permission or not. This 
appears to me to be a complete disclaimer of the plaintiffs’ right 
as 4-anna shareholders; and to the extent to which the defend. 
ant has acted up to his assertion, he has ousted the 4-anna share- 
holders from their rights in the land. In a case in England 
wherein three persons, tenants in common of certain lands to 
the extent of five-sixths of it, leased the land to a railway 
company who made a railway upon it; this was held to be such 
an exclusion of the remaiuing tenant in common (one-sixth 
shareholder) from the land—such an obstruction to his right 
of entrance upon the Jand—as to amount to ejectment; see 
Doe d. Wawn v. Horn (1). So here the one shareholder, 
the defendant, has taken exclusive ,possession of the’ soil, not, 
as in the case cited, through a tenant, but by his own hand, 
He does not say that events have occurred which, for any reason, 
render it obligatory upon, or the duty of, the plaintiffs to assent to 
his, the defendant’s, possession and cultivation of the land. He 
maintains that he has a right to do what he has done, altogether 
regardless of the plaintiffs’ will in the matter. He is not 
receiving from occupiers of* the land rents, to a share of which 


(1) 8M. & W., 888; & 5 M. & W., 564. 
D S 26 


ve 


200 


1378 


Spatxant 


Gonar 
BAspAr, 


"ae z 


8 


BENGAL LAW REPORTS. (VOL. XT. 


the plaintiffs are entitled; he is not himself occupying the land, 
as tenant under the plaintiffs and himself as joint landlords; he 
is not cultivating and managing the land for the common profit 


of the plaintiffs and himself, though he may be willing to pay a 


reasonable rent; he is occupying for himself alone and keeping . 
the plaintiffs off the land. If this be so, the possession which he 
has taken seems to me, unquestionably, such an invasion of the 
plaintiffs’ proprietary right as amounts at least to a trespass, and 
that the plaintiffs have good cause to come into Court to complain 
of that trespass, and to have their rights vindicated and declared. 
They donotask for damages, but they ask for an injunction in order 
that the defendant may be prevented from repeating his acts of 
trespass, and from continuing his invasion of thé plaintiffs’ rights 
in the property. Itseems to me that the plaintiffs have established 
their right to the declaration, as against the defendant, of their 
being 4-anna shareholders in the land, which is the subjeot of 
suit, jointly with the defendant, and of their being entitled, as such 
shareholders, to joint possession of the land together with the 
defendant, and they have further, I think, made out a good claim 
to such remedy as the Civil Court, considered as a Court of Equity, 
can give them against repetition of the trespass complained of. 
In ordinary cases of trespass, no doubt, where the trespasser 
is 4 mere stranger, a judgment which authoritatively declares the 
plaintiff’s right and awards him damages, affords sufficient relief. 
But in the prasent case, the defendant himself is entitled to pos- 
session as well as the plaintiffs, and his wrongful act has been com- 
mitted under claim of right. Under circumstances such as these, 
it appears to me that a Court of Equity is justified in protecting 
the plaintiffs’ interest by as perpetual injunction, if it sees fit 
on all the facts to do so; and I think, that there are many English 
authorities to this effect; see Loundes v. Bettle (1). The Court, 
no doubt, will not generally interfere by injunction to control a 
tenant-in-commoen’s dealings with joint property which is rightly 
in his possession, unless those dealings threaten to be of a destruc- 
tive character; but it will compel him to allow bis co-tenant 
f proper share in the enjoyment of the property. In this view 


(1) 10 Jur, N. 8,, 226. 
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the injunction in the form which the lower Appellate Court has 
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given to it, is probably not altogether satisfactory. It should SraLxaBrr 


be expressed in such a way as to be limited to the prevention of 
the particular trespaes of which the defendant has been proved 
guilty. That trespass has been im fact an ouster of the plaintiffs 
from the enjoyment of the property, by the act-of taking exclu- 
sive possession of eevtain land against their consent. I think, 
therefore, the injanction ought to be directed particularly to this 
conduct; and the defendant ought to. be restrained from excluding 
the plaintiffs from possession of the land asijoint sharers, and also 
restrained from taking exclusive possession of the land, or retain- 
ing exclusive possession of the land, or from giving exclusive 
possession of it to any person by lease or otherwise without the 
consent of the plaintiffs. In effect the appeal is dismissed, and 
the appellant must pay. the respondents their costs, 


Appeal dismissed. 


Before Mr, Justice Markby and Mr. Justice Birch. 


MUDHUN MOHUN SINGH (Dermat) v. KANYEE DOSS 
T  CHUCKERBUTTY (Pramrrr).* 


Execution of Decree, Suit for Property wrongfully taken in—Junisdiation— 
` Act XXIII of 1881, 8. 11. - 


Where n party who has: obtained a decree for lend takes possession by his 
own. act, and not by the act of the officer of Court, of more. land than. the 
decree gives him, Held, that a suit will lie to recover back possession of 
any land taken in excess of the decree. ? 


Tue'plaintiff brought this suit to recover possession of four 
plots of land of which he said the defendant had dispossessed him 
under color of a certain decree of Court, In his plaint he stated 
his case thus :— The defendant instituted a suit against me, and 
obtained a decree, giving him khas possession of the mål lands 

* Special Appeal, No. 1907 of 1872, from a decree of the Judicial Commis- 
sioner of Chota Nagpore, dated 9th August 1872, affirming a decree of the 
Munsif of that district, dated: 14th March 1872, 


Goart, . 
Panpar. *- 
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of Mauza Nibra in Pergunna Ryepore, and proprietary right 
to the mål lands of the remaining mauzas; but under the 
pretext of taking possession ‘by an execution of the said 


co-sharers forcibly dispossessed me of thé four plots of land.” 
He then proceeded as follows: “On the 16th Assar the 
defendant falsely alleging that those four plots of land were 
mani land covered by the said decree took possession, and 
is now unjustly in possession thereof. The defendant has also 
levelled the des (landmarks) intervening as marks of demar- 
cation between the said jumai lands in my possession and the 
mani lands, and so has joined them together.” 

The defendant alleged that the lands in dispute were included 
in the decree he had obtained against the plaintiff, and that 
the officer of Court delivered possession to him according to 
the boundaries stated in the decree. He further stated that 
the allegation as to forcible dispossession was false; and that the 
plaintiff had already brought before the Court the objections he 
now raised in a petition which was dismissed. ` 

The Munsif was of opinion that the plaintiff had proved his 
case, and accordingly gave him a decree on the ground that the 
lands in dispute were not the Iands comprised in the decree 
which the defendant had obtained against the plaintiff’ On 
appeal the Judicial Commissioner confirmed the decision of 
the Munsif: be found as a fact that the defendant had himself 
destroyed the eastern boundary of one of the plots called Bankra, 

The defendant preferred a special appeal to the High Court. 


Mr. G. Gregory (with htm Baboo Bhowanichurn Dutt) for the 
appellant, contended that, under the circumstances, the suit 
was barred by s. 11, Act XXIIÍ of 1861. The plaintiff ought 
to have petitioned the Court which was executing the decree; 
or, if he had done go already and his objections had been 
disallowed, he ought to have appealed. "Manger, J.—Was 
this objec.ion taken in the Court below?] It does not 
appear that it was; but the Court has the power to allow 
it to be taken now. The question is one of jurisdiction, 
and if it be true that the suit will not lie, the proceedings 
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in the Courts below are wholly null and void. There are 
several cases where it hns been held that such a suit will not 
lie: Muttuvelu Pillai v. Vythilinga Pillai (1), Jogendro Narain 
Coomar v. Rouges Surnomoyee (2), Radha Gobind, Shaha vV. Cuvoxsr- 
Brojender Coomar Roy Chowdhry (3). 


(1) 5 Mad. H. ©: Rep., 185. 
(2) Before Mr. Justice Loch and 
Justice Sir C. P. Hobhouse, Bart, 


The 8ih June 1870. 


JOGENDRO NARAIN COOMAR (Dez- 
FRND\NT) v RANEE SURNOMOYEE 
(PLAINTIFE).* 


Execution of Decree, Suit for Property 
wrongfully taken in—Jurisdiction— 
Act XXIII of 1861, s. 11. 


Baboo Tarucknath Dutt for the 
appellant, 


Babons Sreenath Doss, Bhuggo- 
bully Churn Ghose, and Muttylal 
Mookerjee for the respondent, 


Tur judgment of the Court was 
delivered by 


Honnovsg, J.—The plaintif in this 
suit, who is the special respondent 
before us, sned to 1ecover certain lands 
under the following circumstances :— 
The defendant, who is the special 
Sppellant before us, held a decree of 
date the 17th July 1860 for the re- 
covery of certain lands from the 
plaintiff within certain boundaries 
specified in the decree. In execution 
of that decree, that is, on the 22nd 
April 1866, the present defendant, 
then the decree-holder, took posses- 
sion of the lands now in dispute, aver- 
ring that they were covered by the 


decree. This possession, it is admit- 
ted, was given to the present defend- 
ant through an officer of the Court, 
that is, through the Civil Court Ameen, 
‘Thereafter, that is, some time in May 
1866, the present plaintiff, then the 
judgment-debtor, appenred before the 


Court which had jurisdiction to exe- 


cute the decree of the 17th Joie 
1860, and complained that the pre- 
sent defendant, then the decree- 
holder, had illegally taken possession 
of the lands now in dispute, because 
they were not covered by the decree 
of the 17th July 1860. The Court 
determined that the decree in ques- 
tion did cover the lands in question, 
and rejected the present plaintiff's 
complaint to the contrary. This was 
on the 28th Mar 1866. 

In the present guit the plaintiff sues 
to recover possession of these snme 
lands, setting up as her cause of 
action the decision of the Court in 
execution of decree of the 28th May 
1866. The first Court thought the 
suit world not lie,-and dismiesed it. 
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The Lower Appellate Court is ofe * 


opiyion that the suit will lie, and has 
remanded the case for a decision on 
the merits. 

In my opinion the Lower Appellate 
Court is in error. By the provi- 
sions of s. 11, Act XXIII of 1861, it 
is declared that certain questions as to 


(3) 7 W. R., 872. 


* Speciel Appeal, Nos. 149-70, from a decree of the Officiating Judge of Rungpore, dated 
Heth December 189, reveising a decree of the Subordinate Judge of thut district, dated 


Did December 1868, 
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Monun Sman ‘The judgment of the Court was delivered by 
Kuss Doss 
Cuvoxer- 
BUITY; 


MABRKBY, J.—In this case we think the objections that a 
wrong procedure was adopted in bringing a fresh suit, and that 


mesne profits are to be determined by 
the Court executing the decree, And 
then the section goes on to provide, 
in so many words, as follows,—" And 
any other, questions arising between 
the parties to the suit in which the 
decree was passed, and relating to 
the execution of the decree, shall 
be determined by order of the Court 
executing the decree and not by 
separate suit, and the order passed by 
the Court shall be open to appeal.” 

` Now it is to be remarked that these 
last provisions of this section were 
enacted by way of amendment of 
s. 988, Act VIII of 1859; and it is 
further to be remarked, that whereas 
the words I have quoted form no part 
of the provisions of s. 288, on the 
other‘hand the provisions of that said 
section were not in any way general 
as is the additional provision now 
before ‘us, but were restricted so as to 
give to the Court executing the decree 
jurisdiction only to determine certain 
specified matters, und none others. It 
is essential to remark this distinotion 
between the two sections, becguse 
when such distinction is remarked 
then the erroneous extension of juris- 
diction, which the words I have 
quoted in the amended law give, is at 
once tlie more apparent. 

Then what we have to see for the 
determination of the point now 
before us is simply this,—whether the 
question as to whether or not the 
lands in dispute were covered by the 
decree of the 17th July 1870 wasa 
question which arose between the 


parties to the suit in which the decree 
was pnased, and which related to the 
execution of the decree? It seems to 
me impossible not to say but that this 
was a question arising between the 
parties to the suit, and that it did 
relate to the execution of the decree. 
The decree was, as I have said before, 
for landed property within specified 
boundaries. The plaintiff in that case, 
who is the defendant io this case, sued 
to oust the present plaintiff from the 
lands in question: and I understand 
that the ouster, or rather the re-entry, 
for which he prayed, was an actual 
manual re-entry by the eviction of 
the present plaintiff, then the defend- 
ant. Then in order to execute that 
decree, that is, to obtain manual 
re-entry upon the property’ decreed: to 
him within a, specific boundary, it was 
necessary ,that he should apply to the 
Court’ which had jurisdiction to exe- 
cute the decree. Having so applied, it 
was then incumbent upon that Court 
to order delivery of the property 
covered by the decree, and within. 
the four corners of the boundaries 
expressed in the decree, to the plaintiff, 
now defendant, by putting him, or any 
person whom he might appoint to 
receive delivery, im possession of the 
land, and if need be, by removing any 
person who might refuse to vacate the 
the same. This procedure on the 
part of the Court was rendered 
inoufabent upon the Court by the pro- 
visions of s. 223 of the Code of Civil 
Procedure. Then the defendant in 
this case, the plaintiff, decree-holder, 
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the plaintiff ought to have applied under s. 11, Act XXIII of 


1861, do not arise. 


in that case, did apply to the Court to 
be put in actual possession of the pro- 
perties covered by the decree. He was 
put in such possession by that Court. 
Having been so put in possession, the 
present plaintif, then the judgment- 
debtor, applied to that Court and 
raised the present question. It is 
almost too obvious to need repetition 
that the question then raised before 
the Appellate Court executing the 
detree, was a question arising between 
the parties, and relating to the exe- 
cution of the decree. In fact, if we 
consider it, it was the very most 
essential question of all,—the ques- 
tion upot which it depended whether 
the decree was to be executed or not. 
It was then, therefore, I consider a 
question arising between the parties, 
and it related to the execution of the 
decree. Then the law goes on to say, 
in so many terms, that such question 
shall be determined by the Court exe- 
cuting the decree. and ‘not by a 
separate suit, Beyond all doubt, 
these words expressly declare that 
there cannot be, and shall not be, any 
separate suit upon such a question; 
and yet that question is the very 
question which it is now sought in a 
regular suit to raise before us. We 
are confirmed in. this opinion by the 
ease of Ranee Shamasoondery Debea v. 
Bejoy Gobind Bural (a), and that 
decision is no doubt directly in point, 
and in favor of our view. 

But it is said that An Ranee Surot 
Soondry Dabee v. Onwar Persad 
Narain Roy (b) the learned Judges 
entertain a different view. On road- 
ing the decision in Ranee Surot Soon- 


(a) W. R., Jan, to July 1864, 881. 
D 


(8) Post, p. 207. 


dry Dabee v. Onwar ‘Persad Narain 
Roy (b), it seems to me that to what- 
ever extent it is in point it is directly 
in favor of our view of the case. Tor 


‘the learned Judges seem to me dis- 


tinctly to aay, by. taking the conyerse 
of what they do say, that if possession 
of property shall bave been given 
under an order of Court, by an officer 
of Court, to a decree-holder, and to 
whatever extent such possession shall 
have been given, then, and to that 
extent, the possession must be con- 
sidered to have been awarded under s 
competent Court having jurisdiction 
in execution of its own decree, and 
cannot be disturbed. For what the 
learned Judges say is this, that if, and 
to whatever extent, possession shall 
not have been so given, and if the 
decree-holder shall have taken some- 
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thing in excess of that which was f 


given to him by the Court executing 
the decree through its officers, then 
that gomething would rightly form the 
subject of a second suit. But that is 
not the onge before us. On the con- 
trary, the case before us comes exactly 
within the converse of what [ under- 
stand the learned Judges in that case 
to have intended to imply. 

The case of Roy Rash Behary Lall v 
Bibek Wajun`(c) woald seem at first 
sight to be somewhat against onr 
views. But in the first place, the facts 
of that case are not given in such 
detail that we can exactly understand 
what they were; andin the second 
place, the decision would seem to have 
proceeded on a state of facts which is 
not the state of facts before us. 


There the learned Judges would seem’ 


Lei Post, p. 208, 


206 
1878 


Mupnon 
Mouuy Sinan 


v, 
Karyre Doss 


BENGAL LAW REPORTS, 


(VOL, XI. 


No doubt it has been held in the case referred to—Jogendro 


Natain Coomar v. 


Ranee Surnomoyee (1}—that although a fresh 


suit will lie where a party who has obtained a dectee takes 


Caucase- possession himself of more land than the decree gives him under 
color of that decree, yet no suit will lie if the party is put in 
possession, not by his own act, but by the act of the officer 
of Court. Now, assuming the law so laid down to be correct, yet, 


BUTTY. 


to have said that the decree-holder 
hed taken something which neither 
the Court executing the decree, nor 
the decree itself, gave him, and then 
it was held that for that something 
n separate suit would lie to recover 
it, If this is the meaning, and I under- 
stand that it is so, of the decision in 
question, I do not at all dissent fiom 
it. On the contrary, I say that it is in 
strict accordance with the precedent 
of Ranee Surot Soondry Dabee v. 
Onwar Persad Narain Roy (a) which 
I have quoted, and isa precedent 
which I am quite ready to follow. 

But a grent deal has been made if 
the illustration made use of by the 
learned Chief Justice, who was the 
Judge who delivered the judgment 
inthat case. Supposing the léarned 
Chief Justicé snid, the decree should 
be for a cow, and in execution of that 
decree a horse should have been given 
to the decree-holder, could it be said 
that such an absurd thing wonld be 
supported,or would it not rather be the 
subject of a separate suit,—a suit, as I 
understand it, for the recovery of that 
which was wrongly taken under color 
of the decree? But os I understand 
the law, the illustration, however 
absurd the case may be which it is 
intended to illustrate, does not at all 
show how the law would lie. The 
question before us is, not what is to 
be the thing delivered in execution of 
a decree, but what is the Court which 


has' jurisdiction to deliver that thing ; 
and therefore, however absurd might 
be the order of the Court which 
directed the thing delivered to be 
delivered, still, unless jurisdiction were ` 
given, no other Court would have the 
power to alter the direction in ques- 
tion. So that however absurd the 
illustration in question may make out 
a possible order to be, still that illus- 
tration ig no guide to us, aad ought 
not to be any guide to us in deter- 
mining what the proper Court is 
which has jurisdiction to determine a 
particular matter. But however that 
may be, L have no sort of doubt that ` 
thg question which is now before us 
was n question which arose between 
the parties to the decree of the 17th 
July 1860, and which related to the 
execution of that decree, and there- 
fore in the words of the Act it was a 
question which must be determined as 
it was determined by the order of the 
Court executing the decree, and not 
by n separate’ suit such as is the one 
before us. ` 

In this view of the case, I would 
reverse the judgment of the Lower 
Appellate Court and confirm the judg- 
ment of the first Court, and direct 
that the special respondent, plaintiff's 
suit be dismissed, and he should pay 
the costs of this Court and of the 
loyer Appellafe Court. 


(1) Ante, p. 203. 
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as pointed out in another case—Ranee Surot Soondry Dabee v: 1878 
ung 


Onwar Persad Narain Roy (1)—before that objection cay be ,, Mupaux 5 
taken, it is necessary that it should be very distinctly found in v. 

i : Kanye Doss 
what mode the dispossession took place and was effected; and Cavoxzr- 
it is only when these facts have been clearly found that it is T 


(1) Before Mr. Justice Macpherson 
and Mr. Justice E. Jackson. 


The 26th June 1869. 


RANEE SUROT* SOONDRY DABEE 
CPAmreni o ONWAR PERSAD 
NARAIN ROY (Derenpayr).* 


Execution of Decree, Sut for Property 
wrongfully taken in—Jurisdiction— 
Act XXIII of 1861, s. 11. 


Baboo Gopal Lall Mitter for the 
appellant. 


Baboo Bhyrub Chunder Banerjee 
for the respondent. . 


Ten judgment of the Court was 
delivered by 


Macrnenson, J.—This cage must be 
remanded for re-trial. 

The plaintiff's case is that, under 
color of a decree for certain lands 
which was being executed against her, 
the defendant ‘got possession of 25 
bigas oud some katas of Jand which 
were not included in that decree. 

The Judge has dismissed the suit 
upon the ground that it will not lie, 
inasmuch as, upon the plaintiff's own 
case, the matter is one which ought to 
have been disposed of under a, 11, Act 
XXII of 1861. The Judge further 
holds that, as an application as to this 
matter was once made to the Court 
under that section, the plaintiff’s only 
remedy was by appeal from the order 
of the Sudder Ameen dismissing that 


MM 


application, if the plaintiff was dis- 
satisfied with that order. 

It appears to me that, upon the 
case stated in the plaint, the question 
between the parties is not necessarily 
one relating to the execution of the 
decree within the meaning of s. 11 
of Act XXIL of 1861. If the taking 
possession by the defendant of the 25 
bigas was a transaction entirely 
distinct from the getting possession 
through the officer of Court of the 
other lands, then the posession which 
the defendant obtained of the 26 
bigas, and the questions arising 
between the parties relating to that 
possession, are separate and distinct 
from the questions arising between 
the parties and relating to the execu- 
tion of decree, opd, being separate, 
mar be properly made the subject of 
a separate suit. 

The Judge, before he can say whe- 
ther the suit will or will not lie, must 
go fully into the case, and find dis- 
tinctly the facts as to the mode in 
which the dispossession of the plaintiff 
was effected. The facts being clearly 
found, the Court will then be in a 
positjon to form an opinion as to 
whether s. 11 of Act XXIII of 1861 
bars the present suit or not. As 
it is, the facts not being found, it is 
impossible to say whether the law has 
been correctly applied. 

The case is remanded for trial de 
novo, 


* Special Appeal, No. 318 of 1867, from a decree passed by the Judge of Rajshahye, 
dated the 10th November 1868, reversing a decree of the Subordinate Judge of that 


distriot, dated the 8th February 1868 
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possible to say whether or not this objection arises. In the 
pregent case the objection has not been taken at all in either 
of the lower Courts, and all that we find in the plaint is that 


Cuucxer- certain proceedings, by which the plaintiff says he was dis- 


BOUYTY. 


possessed, are said to have been forcible. He says that he was 
“forcibly dispossessed” by the defendant in execution of decree ; 
and he goes on to set out certain acts, which it is highly 
improbable were acts of any officer of Court: and the Judicial 
Commissioner finds as a fact that the defendant himself de- 
stroyed the eastern boundary of a plot called Bankra; and he 
appears to consider that that was the act by which the defendant 
took possession of the lands in dispute. It is certainly impossi- 
ble, in the face of that allegation and finding, to presume that 
the act by which the plaintiff was dispossessed, was the act of 
an officer of Court, and not the act of the defendant himself. 
On the contrary, we ought to presume, considering that the 
objection is only taken at this late stage, in favor of the decision 
arrived at below, that the suit was properly brought, and that 
the act by which the plaintiff was ousted was such as would 
give a new cause of action—Roy Rash Behary Lal v. Bibee 
Wajan (1).. Therefore, even upon the authority relied on 


(1) Before Sir Barnes Peacock, Kt., 
Chief Justice, and Mr. Justice Glover. 


The 20th May 1869, 


ROY RASH BEBARY LAL (PLAINTIFF) v. 
BIBEE WAJAN Aan ornurs (DEFEND- 
ASTI)? Vë 


Execution af Decree, Suit for Trespass 
committed in — Jurisdiction Act 
XXIII of 1861, e 11: 


Baboos Debendro Narain Bose and 
Kaily Kishen Sen for the appellant. 


Moonshee Mahomed Yousuff for the 
respondents. 


THs judgment of the Court was 
delivered by. 


Pracock, C.J.—If the plaintiff's 
statement in the plaint is correct, 
something has been done wholly con- 
trary to what the deeree ordered, and ' 
therefore it cannot be considered 
as an act done in the execution of 
the decree. If a decree is obtained 
for delivering a cow, and a horse is 
delivered, that cannot be considered to 
be an act done in execution of the 
decree, or, if a decree should order 
Rs. 500 to be levied, and, instead of 
levying Rs. 500, the execution Court, 
or the Nazir, should deliver a zemin- 


` KL 
* Special Appeal, No. 464 of 1869, from a decree of the Judge of Patna, dated the 28rd 
November 1868, affirming a decree of the Principal Sudder Ameen of that district, 


dated the 24th December 1868. 
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dari, that would not be an execution 
of the decree. It would be doing 
something wholly different from that 
which was ordered by the decree. In 
this case the decree was to lower a 
bund to the proper height, and that 
height was to be regulated according 
to the papers of the Munsif. If, in 
addition to lowering the embankment 
to the proper height, whatever it was, 
holes have been cut, or breaches made, 
in the embankment so lowered, it was 
not done in execution of the decree, 
which ordered the embankment to be 
lowered—not that the embankment, 
when lowered, should be rendered 
useless by having holes or breaches 
made in it. 

. Itis said by the first Court :—“ It 
appears to me that the breaches were 
no other than the effect of the demo- 
lition of the bund over the height 
of one span, as the height fixed was 
too small to confine the rain waters 
within the bund; the surface flow 
was of course violent, and thereby the 
height of the bund in some places 


might have been affected.” Bo that 
to prevent the bund being affected 
when it was reduced to its proper 
height, which was all that the decree 
ordered, certain breaches were made 
in the bund, which the Nazir thought 
were necessary for the protection of 
the bund at the height to which it 
was ordered ta be reduced. Then he 
says again:—‘ But since the plaintiff 
did not appeal against the order fixing 
the height at one span, and algo over- 
ruling his objections as to the alleged 
eight breaches committed on the bund, 
the decision of the Munsif js final, 
and cannot be re-opened by a regular 
suit.” ; 

It appears to me that the decrees of 
both the lower Courts must be 
reversed, and the case remanded to 
the first Court to.be tried on its merits. 
Both parties to be allowed to adduce 
evidence, and the costs of this appeal, 
as well as the costs already incurred 
in the two Lower Courts, to abide the 
event of the final decree. 
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P. Gs A. J. FORBES (Praurirr) e, MEER MAHOMED HOSSEIN Ann 
E 7, OTHERS (DBFENDANTS). - 


[On appeal from the High Court of Judicature at Fort William in Bengal.} 


Auction-purchaser— Burden of Proof—Julkurs.— Grounds of Appeal. 

An auction-purchaser at a revenue sale of a permanently-settled estate is 
remitted to all the rights possessed by the original settlor at the date of the 
settlement. In order to abolish tenures and ineumbrances subsequently 
created, his cause of action dates from his purchase. The existence of such 
tenures at the date of the permanent settlement must be proved by their 
holders; the presumption in favor of a purchaser resting upon the principle 
that every biga of land sold must contribute to the public revenue, unless 
specially exempted. The tendency of recent legislation and decision has been 
to give force to the contrary presumptions arising from long and undisturbed 

_ possession. 

In a suit by an auction-purchaser of a permanently settled estate to 
recover certain julkurs of which the defendants had been admittedly in 
possession for nearly fifty years, and which they claimed as incidents ton 
tenure which existed before the date of the permanent settlement, it was held 
that the onus was on the plaintiff iv prove his title affirmatively. 

The Judicial Committee refused‘ to entertain an objection taken in the 
grounds of appeal, which had not been taken on appeal to the High Court. 

` Julkur, or the right of fishery, mny exist in India as an incorporal heredita- 
ment, and as a right to be exercised upon the land of another. 


APPEAL from a decree of the High Court (Bayley and 
Phear, JJ.,) dated the 31st March 1865, affirming a decree of 
the Principal Sudder Ameen of Purneah, dated the 26th May 

` > 1864, whereby the plaintiff’s suit was dismissed. 
The facts of the case were;as follows :— 

The zemindari of Sultanpore at the time of the decennial 
settlement formed part of a larger estate called Pergunna 
Havili, which was then permanently settled in the possession 
of one Rani Indrobutty; it did not appear at what time 
precisely the separation of Sultanpore from Havili took place. 
The respondents were the holders of an istimrari tenure which 
had formed the subject of a grant dr sanad by Government to 


* Present :—8in J. W, CoLVILE, Sie B. Puacoox, Siz M. R. Smarty, SR R. P. 
COLLIER, AND Sim L, PEEL, 
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their predecessors at a time prior to the decennial settlement. 
It was then settled as part of the larger estates of Havili and 
Sultanpore, in the nature of a dependent talook. The respond- 
ents claimed the enjoyment of certain julkurs or rights of fishery 
within the zemindari of Sultanpore, and not entirely confined 
to their own talook, of which rights they had been in possession 
for nearly fifty years. No mention, however, of such right was 
made either in the settlement Aabuliat made in favor of the Govern- 
ment by Rani Indrobutty when the estate was permanently 
settled or in the doul relating thereto; nor was any such right 
stated in the sanad to the predecessors of the respondents. 

On 24th July 1850 the zemindariof Sultanpore was sold for 
arrears of Government revenue, and purchased by one Pertab 
Singh, by whom it was sold to the present appellantin April 1851. 

The appellant, shortly after his purchase, finding the respond- 
ents in possession of thejedkurs, resumed them and dispossessed 
the respondents, but on the 30th September 1852, the Magis- 
trate, in a suit under Act IV of 1840, made a decree restoring 
the same to the respondents, which was confirmed on appeal by 
the Sessions Judge on 9th April 1853. On 28th May 1860 the 
appellant sued in the Principal Sudder Ameen’s Court of 
Purneah to recover the judkurs from the respondents. He 
relied on the presumption in his favor as zemindar, and produced, 
to rebut the case of the respondents, copies of quinquennial 
registers, certain papers of former sarbarahkars of the zemindari, 
and a lease by one of them of four gulkur mehals, with oral 
evidence of the lessee’s possession. The respondents relied on 
the presumption in their favor as istimrardars, “and on their 
admitted possession for 40 or 50 years. A local investigation 
was ordered, and in accordance with the report made thereon 
the suit, on 7th June 1861, was dismissed. On appeal, the High 
Court on Ist August 1863 remanded the case for re-trial, stating 
that without a good plan of the localities generally, and of the 
disputed fisheries in particular, it was impossible to come to any 
satisfactory decision. On 26th May 1864 the Principal Sudder 


Ameen, after two further local investigations, again dismissed - 


the suit, which decree was upheld by the High Court (Bayley 
and Phear, JJ.,) on 31st March 1865. i 
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From that decision the plaintiff, on 10th November 1866, 
obtained special leave to appeal to Her Majesty in Council. 


Mr. Leith, Q.C., and Mr. Bell, for the appellant, contended 
that the.decisions of the lower Courts were against the weight of 
evidence; that the onus lay on the respondents to prove their 
title to the julkurs, which they had failed to do either by 
the istimrarit sanad or the oral evidence in the case—Wise v, 
Bhoobun Moyee Debia Chowdrainee (1); that the onus had been 
wrongly laid on the appellant of proving that the julkurs were 
included within his zemindari; and that if the onus had been 
rightly laid on him, the evidence was sufficient to show that the 
julkurs were so included— Forbes v. Meer Mohamed Tuquee (2). 
The learned Counsel also referred to the last cited case (3) 
in reference to the effect of the quinquennial registers produced 
by him. S 


` An objection was taken in the grounds of appeal that the lower 
Court had acted without jurisdiction in delegating to an Ameen 
the substantial issue in the case, viz., whether the respondents 
had proved their possession of the julkurs at and before the 
decennial settlement. But inasmuch as the point had not been 
taken before the High Court, their Lordships refused to enter- 
tain it. . 


Mr. J. Cutler, for the respondents, was not called upon. 
‘The judgment of their Lorpsures was delivered by ` 


Sr J. COLVILE.—The appellant in this case is the zemindar 
of Sultampore. Sultanpore, though now a separate zemindari, 
appears to have been at the’time of the decennial settlement part 
of a larger estate called Pergunna Havili, which was then settled 
with a lady styled Rani Indrobutty. When the separation took 
place does not very clearly appear, but what is clear-is that, 
in the month of July 1850, Sultanpore was put up for sale 
for arrears of Government revenue, that it was then purchased 


(1) 10 Moore’s I. A., 165. (3) 13 Moore’s I. A., at p. 468; 


(2) 13 Moore's I, A. 488; 8.0., and ôB. L. R., atp. 589. 
Sp L. B., 529. 
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by one Pertab Singh, and that in the following April he sold 
it to the appellant, who thereby acquired all the rights which, 
by virtue of that auction-purchase, had been vested in the vendor. 
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The respondents may be taken to represent the holders of an ` Bossers, 


tstimrari or jagir tenure which, at the time of the perpetual 
settlement, existed under a grant or. sanad from the Govern- 
ment, but was then settled as part of Havili, or, as one may 
take it, of Sultanpore, in the nature of a dependent talook. 
It appears that, shortly after the auction-purchase, Mr. Forbes 
found that the holders of this tenure, which is admitted to be a 
tenure which he, as auction-purchaser, has no right to destroy, 
inasmuch as it existed before the decennial settlement, were 
in possession, and had long been in possession of certain julkurs, 
or rights of fishery. He seems to have attempted by the strong 
hand, or otherwise, to dispossess them of those fisheries; but 
on their suit, the Magistrate, by an order dated the 4th Decem- 
ber 1852, and made in an Act IV case, affirmed their possession, 
and on appeal that order of the Magistrate was confirmed by 
the Sessions Judge on the 9th April 1853. 

It further appears by the proceedings that these julkurs, or 
rights of fishery, are of several kinds. Mr, Justice Phear, in 
his judgment, says “the most important of them is a river, 
which for portions of its course lies wholly within lands of the 
plaintiff, and for other portions wholly within the jagir or 
istimrari lands of the defendant, and thirdly, in other parts 
divides the lands of the plaintiff and defendant.” There seem 
to be also some which do not strictly fall within either of the 
above descriptions. I mean those which are connected with 


the Seetadhar stream, and partially, at least, consist of rights i 


which during the time of flood are ekercised over the appellant’s 
admitted land. 

It does not, however, appear to their Lordships to be neces- 
sary, at present at least, to examine very particularly into 
the distinction between these different rights-of fishery, because 
if the Act IV proceeding, which has been referred to, be 
examined, it will be found that they were all then in question 
—that the respondents were then found to have been in 
possession of all of them for a long time anterior to the dispute ; 
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and it is even stated in the judgment of the Sessions Judge, 
that. the defendant did not deny that possession in fact. 
They appear to have been all claimed by the respondents as 
held by the same title, that title being that they had been 
so held from a date previous to the decennial settlement, 
and as an incident to the tenure of which it is admitted the 
respondents or their ancestors were the, undoubted holders: 
The right of possession, or the fact of possession, having been 
thus found by the Act IV proceedings, Mr. Forbes took no 
steps to impeach that finding until the year 1860, when he 
instituted this suit. 

Now the first question which their Lordships have to deter- 
mine is, whether the Indian Courts have been correct in throwing 
upon the appellant the burden of showing that the julkurs 
which he claimed by his plaint formed part of the assets upon 
which the settlement of his zemindari was made? For that 
purpose it seems necessary, although the thing is common 
learning, to go back to first principles, and to consider upon 
what the stringent rights which the law gives to a purchaser 
at an auction-sale really rest. 

It cannot be disputed that if there had been no auction-sale 
it would have been impossible for the zemindar to question, 
at the time this suit was brought, either the possession or the 
title of the respondents, There had been, in the year 1844, 
a previous Act IV case between one of the former zemindars 
and these parties, in which, as in the later proceeding of that 
kind, the possession of the respondents had been affirmed, and 
of course affer that it would have been essential for the 
zemindarsto prove that within twelve years of bringing his suit 
he had been in possession’ of those julkurs; and at the time 
this suit was brought, twelve years had elapsed even from the 
date of the award of 1844. 

It is conceded that by virtue of the purchase from the 
purchaser at the auction-sale, immediately after the sale, and at 
a time when he cannot be taken to have waived any rights 
which that transaction may have given him, Mr. Forbes, the 
appellant, acquired the same rights which he would have 
acquired had he been the actual purchaser at the revenue sale. 
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But what are those rights? The first is no longer here disputed. 
It is that in the case of an auction-purchaser the cause of action 
must be taken to have first arisen at the date of the purchase, 
and consequently that the defendants cannot plead their long 
possession as an absolute bar to the suit. The statutory title, 
however, which the Jaw gives to an auction-purchaser is that, 
for the protection of the revenue, and in order to ensure its 
due. payment by him and to avoid the necessity of repeated 
gales of the property, he is remitted to all those rights which 
the original settlor at the date of the perpetual settlement had; 
and may, in consequence of that, sweep away or get rid of all 
the intermediate tenures and incumbrances created by preceding 
zemindars since that date. In the assertion of this right, the 
auction-purchaser is, no doubt, in many cases allowed to 
have the benefit of a certain presumption, and by virtue thereof 
to throw the burthen of proof on his opponent. That presump- 
tion, however, is founded not so much upon the principle which 
I have just mentioned, as upon the principle that every biga 
of land is bound to pay and contribute to the public revenue, 
unless it can be brought within certain known and specified 
exceptions, and that the right of the zemindar to enhance rent 
is also pregumable until the contrary is shown. Accordingly, 
in many cases, which may be found in the books, a very heavy 
burden of proof has been placed upon the defendants, whose 
tenures have been questioned by auction-purchasers; and they 
have had to prove, in circumstances of great difficulty, that 
their tenure did really exist at the date of the perpetual 
settlement, or even twelvé years before, in order to escape the 
consequences of the claim. e 
It is, however, to be observed that*the course of modern legis- 
lation, and, also of modern decision, has, if not in the case of 
lakhiraj lands, at least in the case of under-tenants, to a consider- 
able degree modified the rules laid down in the earlier cases, 
by giving force to the contrary presumptions arising from proof 
of long and undisturbed possession. In the present case the 
respondents are almost admjtted to have given proof of posses- 
-sion for a period of nearly fifty years. But, if they had not 
done so, this particular case would, in their Lordships’ opinion, 
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stand clear of the presumptions which the appellant invokes 
in his favor. For the respondents are claiming these julkurs, 
or rights of fishery, as an incident to a tenure admitted to be 
incapable of being disturbed by the zemindar—a tenure which 
existed before the date of the perpetual settlement. The 
question therefore resolves itself into one of parcel or no 
parcel,—whether the julkurs are parcel of the old estate of the 


_ under-tenant, or ‘whether they have been granted by an act of 


the zemindar for the time being subsequent to the perpetual 
settlement. Therefore, it seems to their Lordships that there 
is nothing to relieve the appellant from the ordinary rule which 
the law imposes on a plaintiff—namely, that of establishing his 


> own title affirmatively, and indeed of making out a strong title 


in order to disturb a possession of very long duration. Their 
Lordships are, therefore, of opinion that the Courts below were 
right in holding that the burden of proving that these julhurs 
did form part of the assets upon which the settlement was made, 
aud that his means of meeting the revenue had been diminished 
by the alienation of them by means of acts subsequent to the date 
of the perpetual settlement, lay upon the appellant. , 
- It remains to be considered whether they were also right in 
holding that he had failed to establish that case. The distinction 
between the different classes of ju/kurs in dispute has already 
been noticed; and it may be admitted that although the respond- 
ents would presumably have the right of fishing in waters lying 
wholly within the limits of their dependent talook, they would 
not presumably have the exclusive right of fishing in the waters 
dividing their lands from those of the appellant, or any. right 
of fishing>in places wherein the property in the soil is wholly 
in the appellant. The probf, however, of the long possession 
of the respondents applies equally to all the judkurs claimed. 
And that julkur, or the right of fishing, may exist in India 
as an incorporeal hereditament,-and a right to be exercised 
upon the land of another, is shown by .the case of Lukhee 
Dasee v. Khatima Beebee (1), In that case A had purchased 
at a public sale by the Collector the julhur of certain jhils, 
One of them became dry, and it was determined that Ai 
(1) 2 Sel. Rep., 51. 
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purchase of the juliur only did not convey any property in 
the lands which belonged to the proprietor of the jhil, But 
the julkur was held, so long as the land was covered with water, 
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to exist as a separate right, and a right belonging to the Hosssx, 


purchaser. The case went through all the Courts, and was 
ultimately decided by high authority; for it was decided by the 
Sudder Court with the concurrence of Mr. Colebrooke. 

Again, the issue to be established by the appellant was purely 
one of fact. It was first tried by the Principal Sudder- Ameen 
who dismissed the suit, and found in favor of the respondents, 
and that after a local investigation. The cause then went by 
appeal to the High Court. The High Court thought that some 
further light might be thrown upon the question by the produc- 
tion of certain documentary evidence, and remanded the suit 
for re-trial on that ground. It was re-tried, and the Principal 
Sudder Ameen again found in favor of the respondents. There 
was then a second appeal to the High Court, and both the 
learned Judges, who formed the Division Bench of the High 
Court, thought that there was no ground for disturbing the 
decision of the Principal Sudder Ameen. Therefore, there has 
been a complete concurrence of all the Courts which have dealt 
with this case in India in favor of the respondents, and against 
the contention of the appellant. It has been urged, however, 
upon their Lordships that the High Court in particular has 
mistaken the effect of two documents,—namely, a copy of the 
quinquennial register: and the return of the sarbarahhkar during 
the time in which the Pergunna Havili or Sultanpore was 
in the custody of the Court of Wards. But it appears to their 
Lordships that the learned Judges of the Court below addressed 
their minds to those two documents, and were satisfied that they 
failed to establish the appellant’s case. The learned Judges 
in India are far more competent than their Lordships here can 
be to form an opinion of the credit due to documents of that 
kind coming from the Collectorate. Their Lordships do not 
deny that there may be found here and there a name in those 
documents, which raises some doubt whether the julkur of 
Seetadhar may not have been returned as part of the assets 
of the zemindari; but, considering what confusion there often 
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is in the nomenclature of villages and other localities in India, 
their Lordships think Chat, even if the authority of the docu- 
ments were upheld, they would not conclusively prove that 
the plaintiff was entitled to any of the julkurs claimed in this 
suit. It is quite clear that there is considerable confusion as 
to the julkurs belonging to the estate, since the plaint originally 
included julkurs which were afterwards found and admitted to 
be in the appellant’s possession. 

On the whole, their Lordships have come to the conclusion 
that, if they were to reverse the repeated decisions in favor of 
the respondents, they would be departing, without any reason, 
from the rule which they have prescribed to themselves respecting 
concurrent findings of the Indian Courts upon questions of 
fact, and that therefore the decree ought to be affirmed. Their 
Lordships also desire to state, through me, that they come to 
this conclusion the more readily, because they observe that 
when this Board granted special leave to appeal, in the year 
1866, it did so upon the representation (and without that 
representation it seems very doubtful whether it ever would 
have done so) that this case involved a question of great public 
importance, and of general application,—a representation which, 
in their Lordships’ opinion, the argument at the bar has entirely 
failed to support. 

Their Lordships therefore will humbly advise Her Majesty 
to affirm the decision under appeal, and to dismiss this appeal, 
with costs. 


é Appeal dismissed. 
Agents for appellant : Messrs. Burton, Yeates, and Hart. 


Agents for respondents: Messrs. Barrow and Barton, 
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. Before Sir Richard Couch, Kt, Chief Justice, and Mr. Justice Glover. 


GOSSAIN DASS KOONDOO An Asorppp (Dzvenpants) o SIROO 1873 
KOOMAREE DEBIA (Pratsrirr).* Feby. 11. 


Limitation—Act XIV of 1859, a 1, ol. 13 (1)—Joint Family Property—- 
Burden of Proof. 


A suit to enforce aright to a share of joint family property must be brought 
within twelve years from the date of the last payment to the plaintiff or the 
person through whom he claims, on account of the share; and the onus is 
on the plaintiff to show possession of the share, or receipt of a payment on 
account of it, within twelve years. It is not sufficient for the plaintiff to show 
that the property was joint family property. ` 


THIS was a suit to recover a share of a tank, including the 

bank and the trees growing thereon, brought by the plaintiff 
~> ys purchaser ât a Sale In execution of a decree against one s 

Hullodhur Koondoo. It appeared that the tank in question 
had originally been the joint property of Hullodhur Koondoo 
and his six brothers, but, as was alleged by the defendants,, 
Hullodhur and another brother had given up their share in it 
in consideration of receiving another,tank, and the remaining 
five brothers thenceforth continued to be joint owners of the tank 
in suit. The plaintiff, on the other hand, stated that Hullodhur 
had remained in possession up to the date of his death, ten years 
previous to the institution of the suit, and that since his death 
his widow, Rohinee, had continued in possession of his share. 

The Munsif recorded two issues? first, whether the hearing 
of the suit was barred under the law of limitation? Second, 
whether Hullodhur had any right to and share in the tank, and 
had been in possession of it? ` 


* Special Appeal, No. 733 of 1872, from a decree passed by the Judge of 


Zilla Burdwan, dated the 9th February 1872, reversing a decree of the Munsif 
of Bancoorah, dated the 8th Maf 1871. 


(1) Bee Act IX of 1871, Sch. ii, No, 127. 
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1878 The Munsif in his judgment, after commenting on the 
Sonn Dass evidence in the case, said :— Thus, it being clear from the 
v. evidence of plaintiffs’ witnesses that Hullodhur (whose share the 


Stroo ee k S Ss S 

Koomarzx plaintiffs claimed as having purchased it at a sale in execution 

Dent. of a decree against him) had no possession of the tank within 

twelve years, and that the defendants had been all along in such 

possession, the suit is fully barred by the law of limitation” * * 

_ “I cannot but think that the plaintiffs’ claim is entirely ground- 

less and out of time, and therefore it is needless to enter into 

the merits of the case. Consequently I dismiss the suit with 
costs,” 

There ‘was then an appeal which was heard by the J udge, 
and he, after stating the judgment of the Munsif and the 
grounds of appeal, said :—‘ There is no proof of the possession 
of Hullodhur nor of his widow. Hullodhur died ten years ago. 
Appellants’ pleader argues that the presumption is that the 
seven sons were in joint possession, and the presence of one of 
them is the presence of them all, and defendants-must rebut Aug" 
presumption. As long as the family remains joint, the posses- 
sion of one member is the possession of all. And this plaintiff 
was given formal possession by the Court, and limitation 
cannot arise. The party alleging that two of the seven sons 
resigned their share in this tank in consideration of another 
tank must prove this.” He ended his judgment by saying :—“ I 
am of opinion that the possession of the seven brothers was 
joint. There is no reliable proof of a separation of the brothers, 
and the presumption amounts’ to proof that the property was 
held jointly by the seven brothers. The Munsif has, I thiok, 
thrown the onus probandi othe wrong party, and not considered 
the overwhelming presumption of Hollodhur’s possession of a 
seventh share in the tank.” He then decreed the suit in favor 
of the plaintiff and reversed the judgment of the Munsif. 


The defendants appealed to the High Court. 


Baboo Bungshee Dhur Sein for the appellants.—S. 1, cl. 13 
of Act XIV of 1859, expressly provides that such a suit as 
this must be brought within twelve -years from the last payment 
to the person ‘through whom the plaintiff claims. If the suit 
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is not brought within that time, it must be dismissed as being _1878 
barred by the law of limitation—Madhub Dyal v. Punchanun EE Dags 
Dyal Ui Umbiha Churn Sett v. Bhuggobutty Churn Sett (2); Dich 
Bydonath Ojha v. Gopal Mal (3), Hurreehur Mooherjee v. Konings 
Teenkowree Dossee (4), Uma Sundari Dasi v. Dwarkanath 

Roy (5). The plaintif in such o case cannot be presumed to 

bave been in possession as Hullodhur has been in this case : he 

must show such possession within twelve years. 


Baboo Romesh Chunder Mitter for the respondent.—It has 
not been shown that Hullodhur was out of possession : the family 
being joint, all the co-sharers must be considered to be in 
possession. S. 1, cl. 13.0f Act XIV of 1859, applies only to a 
suit brought by one of the members of the family who has been 
excluded from all participation inthe enjoyment of the property 
or of the income. Hullodhur in this case must be held to have 
been in possession to the time of his death— Rujoneehant Mitter v, 


Premchand Bose (6), Mussamut Indurmonee Dabea v. Raj- Diss 


“narain Chard Mozoomdar (7), and Biressur Banerjee v. Onooda ` 
Churn Banerjee (8). . 


‘The judgment of the Court was delivered by 


Coucn, C.J. (who, after stating the facts, continued).—The 
question being whether a suit for the share of one of seven 
brothers in a tank was barred by the law of limitation, the 
Judge has held that it was sufficient for the plaintiff who 
claimed the share to show that Hullodhur, whose share she 
claimed, was one of seven brothers, being a joint family, and + 
that the presumption that the possession of one of them was the 
possession of all, was sufficient to throw the burden of proof 
upon the defendant who set up the law of limitation. 

It appears that there have ‘been conflicting dicta, if not deci- 
sions, in this Court upon this matter. In the second edition of 
Mr. Thomson’s Work on the Law of Limitation, published in 


(1) W. R., 1864, 349. . (5) 2 B. L. R., A. C., 284. 
(2) 3 W. R., 178. (8) 1 Hay, 513. 
(8)6 W. R., 170. * (7) Marsh., 172. 


(4) Ibid. (8)3 W B, 12. 
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1878 1870, most of the decisions before that time are noticed (1). 

Gossa Dass There is the dictum of the late Chief Justice and L. S&. 
ae Jackson, J., in Uma Sundari Dasi v. Dwarkanath Roy (2). 

Koouarse At p. 289 Sir Barnes Peacock, who delivered the judgment 
Dust. of the Court, says :—“ The Judge was probably wrong, as 
regards the second issue, in throwing the onus upon the 
defendants, for the plaintiff alleged that his cause of action 
accrued in Aghran 1266, when the brothers separated in mess; 
and it appears to us that the onus lay upon the plaintiff (even 
if the property claimed by the defendants as separate was really 
joint) to show that he had participated within twelve years in 
the rents and profits of those estates, and that they had been 
brought into joint account.” Mr, Thomson refers to other cases 
in which the same opinion has been expressed. I think that in 
this conflict of authority in this Court, we must see what the 
language of cl. 13, s. 1 of Act XIV of 1859, is, It provides 
that “ to suits to enforce the right to share in any property, 
moveable or immoveable, on the ground that it is joint family ` — 
property, the period of twelve years from the death of the 
persons from’whom the property alleged to be joint is said to 
have descended, or from the date of the last payment to the 
plaintiff or any person through whom he claims, by the person 
in the possession or management of such property or estate, on 
account of such alleged share,” ghall be applicable. I have 
read the part of the clause which applies to a share in a joint 
family property; we need not notice that which refers for the 
recovery of maintenance. 

° This „clause is clearly intended to apply to cases of joint 
family property, and it sags distinctly that, although it is a joint 
family property, the suit to enforce the right to a share in it 
must be brought within twelve years from the date of the last 
payment to the plaintiff on account of the share. If the law 
laid down by the Judge were correct, that in such a case it is 
sufficient for the plaintiff to show that the property is joint 
family property, this provision in el. 13 would be practically 
inoperative, because all that the plaintiff need show is that it is 


(1) At p. 180. (2) 2 B. L. Ru A. De 284. 
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joint family property. But the clause says that the action must 1878 
be brought within twelve years from the date of the last pay- Cassar Dass 


ONDOO 
ment on account of the share, plainly showing that for the plain- vt 


tiff to be entitled to sue, there must be something more than the Sein 
fact of the property being joint; and the possession of one l 
being, therefore, the possession of all, I do not see how effect can 

be given to this provision of the law without holding that the 

suit must be brought within twelve years from the date of the 

last payment on account of the share, where one person is in 
possession or management of the property, or twelve years from, 

the time of the plaintiff’s being in possession of his share: for 

I agree that it was not intended to bar the plaintiff’s right of 

action where he had been in possession of his share in any way 

within twelve years. If he is in possession of his share, there 

can be no payment to him by another person on account of his 

share. The language of the section clearly shows that it was 

not intended to prevent the plaintiff from bringing his suit, 

where he had been in possession within twelve years. 

But then comes the question on which party is the onus of 
showing possession or not of the share within twelve years, or 
receipt or not of a payment from the person in the possession or 
management of the property within twelve years. 

I think that in deciding upon which party the burden of proof 
is under this section, we must be guided by what has been held 
in cases under cl. 12. In these it has been settled that the 
plaintiff must show that he or some one through whom he claims 
has had possession within twelve years before the suit. If he 


sues for the recovery of immoveable property on the ground of 
having been dispossessed from it, he must show that he has come 
in within twelve years from the time when his cause of action 
arose—the time when he was dispossessed. It is not enough for 
him to prove his title to the property which is the subject of the 
suit, and leave it to the defendant to show that the suit is barred 
by the law of limitation, by proving when the plaintiff was last 
in possession. It has been considered, looking ‘at the way in 
which the law of limitation is framed, that the plaintiff is bound 
to give evidence of that kind. 

If we apply that rule to cl. 13, it will be incumbent on 

a 
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the plaintiff to show that it isa suit not barred by the law of 


Gores Dags limitation; that he has had possession of the share within twelve 
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years, or received payments on account of it within that time. 
Therefore the decision of the Judge that the burden of proof 

was not on the plaintiff, but on the defendant, is wrong, and 

must be reversed, and the case must be remanded to him for 


re-trial, 
Appeal allowed. 


Before Sir Richard Couch, Kt, Chief Justice, Mr, Justice Bayley, Mr. 
‘ Justice Kemp, Mr. Justice L, S. Jackson, and Mr. Justice Phear. 


SOORJO COOMAR SURMA ROY (Dszcrzr-noLDre) v. KRISHTO 
COOMAR CHOWDHRY (oxu op THE JUDGMENT-DHBTORS),* 


Special Appeal—Act VIII of 1859, 8. 887 (1)}—Act XLIII of 1860— 
Act XXIII of 1861, 38. 27 f 44. 


No special appeal lies in a suit of a nature cognizable by a Small Cause 
Court, although the suit may have been instituted before Act XXIII of 1861 


came into operation. ` , 


Tus suit, which was instituted before Act XXIII of 1861 
came into operation, was brought against the respondent and 
others as heirs and representatives of one Opoorba Chowdhranee, 
deceased, to recover a sum of money due by her upon a bond. 
The defendants admitted that they were her heirs, but denied that 
they had received any property or assets from her. A decree was 
passed in favor of the plaintiff, but it was declared that the estate 
of the deceased alone should be liable for the amount, and it was 
held that the plaintiff had béen unable to prove that the defendants 
had inherited any estate from Opoorba Chowdhranee. The suit 
was accordingly dismissed with costs as against the defendants. 


* Miscellaneous Special Appeal, ‘No. 82, of 1870 from an order of the 
Officiating Judge of Zilla Mymensingh, dated the 9th December 1869, affirming 
an order of the Munsif of Chauki Sherepore, dated the 26th August 1868. 


(1) Thie section was repealed by Act XIV of 1870, which was passed 
on Sth April of that year, ` 
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The plaintiff subsequently sought to obtain execution of his 
decree against the same defendants on the ground that he conld 
now prove that they held property which belonged to Opoorba 
Chowdhranee. The Judge of Mymensingh, concurring with the 
first Court, held that the decree-holder could not, under the 
terms of the decree, execute it against the defendants, The 
plaintiff_ preferred a special appeal which came on before 
E. Jackson and Mitter, JJ. f 
The pleader for the respondent took a preliminary objection 
that the suit being admittedly one of a nature cognizable by a 
Small Cause Court, thè appeal was barred by s. 27, Act XXIII 
of 1861. For the appellant, on the other hand, it was contended 
that, as the suit was instituted before Act XXIII of 1861 came 
into operation, and as it is enacted by s. 44 of Act XXIII of 
1861 that the Act is to be read and taken as part of Act VIIL 
of 1859, and by s. 387 of Act VIII of 1859, that in the case of 
suits pending when the Act came into operation, no provision of 
the Act shall be allowed to take away any right of appeal which 
— ~ put for the Act would have existed, thérefore the right of special 


appeal in the present case was not taken away by Act XXIII - 


of 1861, s. 27. 

The learned Judges considered that, og the suit had 
been instituted before Act XXIII of 1861 had come into 
operation, the plaintiff could not be deprived of his right of 
appeal which existed before the Act. But as there had been a 
different ruling on the same question in a previous case by 
L. S. Jackson and Hobhouse, JJ. (1), they referred toa Full 
Bench the question whether, under the circumstances of the case, 
a special appeal would lie. RK 

The question was referred with the “following observations by 
the learned Judges :— 


" E. Jaoxson, J.—We are of opinion that the contention of the 
special appellant’s pleaders is correct; that the terms of s. 387, 
Act VIII of 1859, must be read with the different clauses of 
Act XXIII of 1861, as if*Act XXIII of 1861 was a part of 


(1) Joogul Kishore Singh v. Oogur Ram Jadub Chatterjee ¥. Rash Monee 
Narain, Singh, 8 W. R, 483; see also Dossee,8 W. Ra 821.0 © 2. ee 
b 30 


225 


1870 


Soorso 
Coomar 
Sursa Bos 
v, 
Karsuro 
CoomaR 
CHrowprer, 


236 e BENGAL LAW REPORTS. (VOL, XI. 


1870 Act VIII of 1859; thatthe words “ pending at the time this Act 
Soorso ghall come into operation” would, in connexion with the sections 
Bav, Ror of Act XXIII of 1861, be the date at which Act XXIII of 1861 


Kater came into operation ; that as this suit was instituted prior to that 


e date, the special appellant is not deprived of the right to 
institute a special appeal, which he would have had according 
to the law in force before Act XXIII of 1861 came into’ force, 


and that consequently we should admit this special appeal. 


We find however that a Division Bench of this Court, 
L. S. Jackson and Sir C. P. Hobhouse, JJ., have held to a con- 
trary effect. There being therefore a difference of opinion, we 
refer the point for the decision of a Full Bench of this Court. 


MITTEE, J.—I concur in the order proposed by my learned 
colleague. 
It is admitted on all sides that the suit out of which this 


special appeal has arisen was actually pending in the lower 
Court at the time when Agt XXIII of .1861-came_into -opera 
tion, It is therefore clear that the special appellant would 
have been fully entitled to maintain this special appeal if that 
Act had not been passed. But the question is, has this right 
been taken away from him by the provisions of s. 27, Act N 
XXIII of 1861? I am of opinion that this’ question ought to 
be answered in the negative. Act XXIII of 1861 is called an ` 
Act to amend Act VIII of 1859, and the 44th section of that 
Act expressly provides that it should be “read and taken” as 
part of Act VIII of 1859. If then we “read and take” 
* Act XXIII of 1861 as part of Act VIII of 1859, the proviso 
contained in s. 387 of the latter Act would stand just as much 
in the way of our applying the provisions of Act XXIII 
of 1861, as in that of our applying the provisions of Act VIII 
of 1859 as it was originally framed. Itis true that the words 
“in any suit pending at the time when this Act shall come into 
operation,” were originally intended to apply to suits pending 
‘on the Ist of July 1859, when Act VIII of 1859 came into 
operation; but a wider signification must be given to those 
words now that we are obliged to “read and take” Act XXIII 
of 1861 as part of Act VIII of 1859. In fact, the new Act 
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thus constituted must be considered as consisting of two parts; 
one of which came into operation on the Ist of July 1869, 
the other on the 28th of August 1861, when Act XXIII of 1861 
was passed. Such being the case, the provisions of s. 27, 
Act XXIII of 1861, cannot be permitted to deprive the special 
appellant of his right to appeal specially to this court—a right 
which he could have undoubtedly exercised but for the passing 
of that section. This view of s. 387 of Act VIII of 1859 is 
fully borne out by the general rule of construction which for- 
bids the Court to give a retrospective operation to a legislative 
enactment, when the Legislature itself has not clearly expressed 
its intention that such operation should be given to it. 


Baboo Hurry Mohun Chucherbutty for the appellant. 
Baboo Anund Chunder Ghosal for the respondent. 


The judgment of the Full Bench was delivered by 


Covos, C.J.—We think it quite clear that ne special appeal 
lies in this case. S. 27, Act XXIII of 1861, expressly says that 
in a suit of this nature no special appeal shall lie from a decision 
which shall be passed on regular appeal after the passing of 
that Act. This is not only a law of procedure which would 
govern existing suits, but by its terms it applies to decisions or 
orders which are made after the passing of the Act; and unless 
this section is controlled by s. 387 of Act VIII of 1859, 
. there is no right of special appeal. S. 387 (which we may 
read as forming a part of Act XXIII of 1861, as s. 44 says 
that that Act shall be read and taken as part of Act VIII of 
1859) is, that no application of any. provision of that ‘Act is to 
deprive a party of any right, whether of appeal or otherwise, 
which but-for the passing of the Act would have belonged to 
him. Now, was there a right of special appeal belonging to the 
applicant in this case, which he would have had but for the pass- 
ing of Act XXIII of 1861? There certainly was not. Dr 
Act XLIII of 1860, he had no right of special appeal; and 
instead of there being a right of special appeal which belonged 
to him but for the passing of Act XXIII of 1861, it was the 
passing of that Act which is said to have given him the right of 
spécial appes}. If Act XXIII of 1861 had not been passed, 
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and Act XLIII of 1860 had not been repealed, he would have 
had no right, and could not claim the benefit of s. 387. He 
had no right of special appeal during the existence of Act 
XLIII of 1860; and as at the very moment that that Act was 


Tepealed, the other Act also took away the right of special 


appeal, there was no intermediate period of time during which he 
had a right of special appeal to which s. 387 could be appli- 
cable. He was not deprived of anything which belonged, or 


- would have belonged, to him but for the passing of Act XXIII 


of 1861. The authority quoted from Dwarris on Statutes has no 
application to a question of this kind, which depends on the con- 
struction of the several sections of the Acts, and has to be 
decided by a reference to them, and not by any general rule. 
Tf a Statute which creates an offence, and makes it punishable in 
a certain way, is repealed, and a new Statute passed with a new 
penalty for the same offence, the offence committed during the 
existence of the old Statute cannot be punished under it, as it is 
no longer the "law, nor, unless it is specially provided for, can it 
be punished under the new Statute. That is a quite different 
question from the one now before us. I think it is clear that, if 
Act XLIII of 1860 had been brought to the notice of the 
learned Judges who referred the question, they would not have 
referred it; because their judgments show that the foundation of 
the reference was an opinion on their part that, at the time when 
Act XXIII came into force, the petitioner had a right of 
special appeal. E. Jackson, J., says :—‘ As this suit was 


instituted prior to that date,” that is, when Act XXIII came 


into operation, “the special appellant was not deprived'of the 
right to institute a specikl appeal, which he would have had 
according to the law in force before Act XXIII of 1861 came 
into force.” Mitter, J., in the same way, says:— It is, tbere- 
fore, clear that the special appellant would have been fully 


‘entitled to maintain this special appeal if that Act,” viz., Act 


XXIII of 1861, “ had not been passed.” This was certainly an 
oversight of the learned Judges. Jt is clear to me that, if the 
state of the law as regards the special appeal had been present 


to their minds, they would have come to the same conclusion at 


which we now arrive. 
The special appeal must be rejected with costs. * 
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RAMCHUNDER DUTT (Dersnpanr) v. JUGHESCHUNDER DUTT, 
Das or ROMESHCHUNDER DUTT (Pramrer). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Enhancement—-Ryoti Kadimi Tenure—Regulation VIII of 1798, s. 51— 
Regulation V of 1812, s, 10—Service of Notice of Enhancement. i 


Where a zemindar, & purchaser from a mortgagee, sued to enhance the rent 
of lands (part of the purchased zemindari) which were held on a ryoti 


kadimi tenure, which had existed more than twelve years before the decennial ` 


settlement, bat the holder of which had subsequently accepted o potta from 
the zemindar, Held, the acceptance of such potta did not debar the 
tenant from the right of exemption from enhancement to which he was 
entitled by reason of the nature of his tenure. Such a potta may be confirmatory 
only, and is not inconsistent with the presumption that a prior title existed (1). 

Semble.—A claim to exempt a tenure from enhancement on the ground that 
it is a ryoti kadimi tenure does not fall within Regulation VIII of 1798, 
8. Öl. 

Where substituted service is resorted to under Regulation V of 1812, 
8. 10, the Courts should take care to be first satisfied that the person who 
ought to be served personally'is keeping out of the way. 


APPEAL from a decree of the High Court (Steer and 
E. Jackson, JJ.) dated the 6th February 1865 (2). 

This was a suit brought by the respondent, under the provi- 
sions of Regulation V of 1812, to enhance the appellant’s tenure. 
The suit was instituted in the Court of the Principal Sudder 
Ameen of the 24-Pergunnas on 9th June 1859, previously to 
Act X of 1859 coming into operatién. The plaintiff purchased 
the zemindari right to the lands in suit at a sale in execution 
of a decree of the Supreme Court of Calcutta in December 
1866. He alleged that on the 7th Jaishta 1266, or May 1859, 
after getting possession of his purchase, he served a notice on 
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(1) Seo Baradakant Roy v. Chundra Kumar Roy, 2 B. L. R., P. O., 1. 
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the appellant under Regulation V of 1812, sa. 9 and 10, to 


EE attend at the zemindari cutcherry, and take a potta and give 


v. 
JUGRES- 
OHUNDER 
Dorr. 


a kabuliat for the lands in suit which were in appellant’s posses- 
sion, at certain rates mentioned in the notice; but the appellant 
failed to do so. 

The defence to the suit was:—Ilst, that in June 1830 the 
appellant had received from the then zemindar of the lands in 
suit a registered ikrar and an unregistered potta fixing the 
rent, by which the respondent, as a private purchaser, was 
bound; 2ndly, that there was no proof of service of notice to 
enhance; and, 3rdly, that the lands had been held by the appellant 
on a kadimi ryoti tenure which had existed more than twelve 
years before the decennial settlement, and which was confirmed 
by the above-mentioned potta. The Principal Sudder Ameen, 
on the 29th June 1863, decided in favor of the respondent, but 
as he held that there eng uo proof of service of notice, he directed 
the lands to be assessed at enhanced rates from the date of his 
decree. The Judge on appeal, on the 18th June 1864, affirmed 
the enhanced assessment, bat directed it to run from the date 
of suit, holding that the notice of enhancement had been duly 
served. 7 

This judgment was affirmed on special appeal by a Division 
Bench of: the High Court (Steer and E. Jackson, JJ.) on the 
6th February 1865, and an application for review of their judg- 
ment was rejected in June of the same year. The High Court 
held that the appellant having put forward the potta as the 
ground of his title could not afterwards fall back on his ancient 
tenure. 

The defendant appealed to Her Majesty in Council. 


Mr. Leith, Q.C. (Mt. J. H. W. Arathoon with him), for the 
appellant, referred to Regulation VIII of 1793, s. 51 (1), and 


(1) Regulation VILI of 1793 e, 
61:—“'The following rales are pre- 
scribed to prevent undue exactions 
from the dependent talookdars:— First, 
No zemindar or other actual pro- 
prietor of land shall demand an in- 
increase from the talookdars dependent 


on him, although he should himself be 
subject to the payment of an increase 
of jama to Government; except upon 
proof that he is entitled so to do, 
either by the special custom of the 
district, oz, by the conditions under 
which the talookdar holds his tenure, 
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contended that it lay upon the respondent to bring his case 
within some of the conditions mentioned therein in order to 
prove a liability to enhancement; that the appellant had suffi- 
ciently proved his ancient tenure, and was not precluded from 
the benefit thereof by reason of subsequently obtaining a confir- 
matory potta; and that no notice to enhance had been personally 
served as required by Regulation V of 1812, s. 10, 


Mr. Cowie, Q.C., and Mr. Doyne, for the respondent, contended 
that'it lay upon the appellant to prove that he held by a tenure 
which was exempt from enhancement; and that such proof was 
not afforded either by the ikrar or the potta, which latter had 
been found by both Courts in India to be spurious, or by any 
evidence anterior to those documents. 


The judgment of their Lonpsurps was delivered by 


Siz M. E. Smira.—This was a suit brought by Romesh 
Chunder Dutt, who claimed to be the zemindar of a zemindari 
called Lot Porooe, his title resting upon a purchase at a sale 
by a Master of the late Supreme Court, under a decree by 
which the zemindari was ordered to be sold in a suit by the 
mortgagee. The present suit was brought to enhance the rent 
of the appellant, treating his tenure as one in which the rent was 
enhanceable. Romesh Chunder Dutt, as purchaser at the sale 
to which reference has been made, can have no higher title to 
enhance the rent than he would have had if he had been a 
purchaser from the former zemindar. The sale was not for 
Government revenue, and the title of the purchaser under it 
was no higher or better than it would have been under a 


or that the talookdar, by receiving actual proprietor of Jand, exacts more 
abatements from his jama, has subjected from a talookdar than he has a right 
himself to the payment of the increpse to, the Court shall adjudge him to pay 
demanded, and that the lands are a penalty of double the amount of 
capable of affording it. such exaction, with all costs of suit, 
“ Second, If, in any instance, if to the party injured,” 
be proved that a zemindar, or other á 
D 
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conveyance direct from the zemindar. Therefore, the question 


Raw cHUNDER comes to this, whether the respondent, as zemindar, had, ag 


JuaHEs- 
OHUNDER 
Durr, 
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against the defendant in, the suit, the right to enhance the rent. 

The defence made to the suit is, first, that there was no notice 
to enhance, upon which some observations will hereafter be made; 
but the principal defence is that there was no right to enhance, 
based upon the contention that the lands of the defendant were 
held on kadimi ryoti tenure. It was further alleged that that 
tenure had been confirmed by a former zemindar by the grant 
of a potta which, as it was said on the part of the defendant, 
was confirmatory only, and not a new grant. But the found- 
ation of the case which has been put forward to exempt this land 
from an enhanced rent is that it was held on a kadimi tenure 
which had existed more than twelve years before the decennial 
seftlement, 

The first question which arises is upon whom the onus of 
proof lies? Mr. Cowie contended that upon the general 
principle running through the relations of landlord and tenant 
in Bengal, the liability to enhancement was the rule, and that 
those who sought to escape enhancement must prove their 
exemption. On the other hand, it was said by Mr. Leith that 
this case fell within s. 51 of Régulation VIII of 1793, and that 
it lay upon the zemindar to bring the case within some of the 
conditions mentioned in that section. Their Lordships are 
disposed to think that this claim to exemption, being rested upon 
the ground that the tenure was a ryoti hadimi tenure, does not 
fall within the 51st section, which relates to dependent talook-. 
dars, properly so called; and they are not prepared to affirm 


_what was said by the Judges in the case to which reference has 


been made—Rajhishen Roy v. Bydonath Nundee (1). It is 
there stated :—“ We think the analogy of ue law, 8. 51, extends 
to hadimi ryots, which the defendants are.” Now, arguments 
from analogy may arise where a principle of law is involved ; 

but where the Courts are dealing with the positive enactménts 
of a Statute, reasons founded upon analogies are scarcely 
applicable. However, assuming in’ this case that it lay upon 
the defendant in the suit to establish his claim to exemption, 


(1) 8. D. A. Bep., 1858, 902. i Lë 
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their Lordships have come to the conclusion that he has 
sustained the burden of proof cast upom him, and established a 
case which entitles him to be exempted from enhancement, 

The earliest evidence which has been given is the proof of 
certain receipts for rent, of a date as long ago as the year 1771. 
There are receipts of that year which show that some of these 
lands were held by ryots at that date, paying the identical rent 
which has ever since been paid—that is, upwards of a century. 
These receipts, however, cover a part only of the lands in 
question, viz., the lands in Bashoodebpore; and there are lands 
in three other mauzas which are not included within them. 
With regard, however, to these lands they are all included in 
a jamabandi made as early as the year 1783; apparently for 
the purposes of the decennial settlement, which took place 
about 1790. That jamabandi, made seven years only before 
the decennial settlement, may not be sufficient in itself; it does 
not afford direct evidence in itself to satisfy the requirements 
of the law, that to escape enhancement there should have 
been a fixed rent for more than twelve years before the decennial 
settlement. But at the distance of time at which we are now 
arrived from the date of that settlement, it becomes absolutely 
necessary, for the purposes of justice and equity, that presump- 
tions should be made. It may be, that the jamabandi alone 
would be insufficient to found a presumption that these 
tenures were ancient tenures, and that this rent had existed 
for twelve years before the decennial settlement. But this case 
does not rest upon the jamabandi alone. The subsequent 
evidence which has been given in the cause, supports very 
strongly the presumption that these tenures were ancient ‘at the 
time of the settlement; how ancient, it is impossible to say. 
It seems that the lands now held by the defendant had been 
divided into small jotes or holdings, and had been held by 
numerous tenants, whose names are found in the old receipts 
and the jamabandi to which reference has been made, and the 
rents there appearing are the same which have ever since been 
paid. These tenants from timé to time sold their jotes, and they 
were purchased by a gentleman of the name of Tara Chand 
Bundhopadhya, to the extent of 236 bigas. Tara Chand 
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1878 having thus acquired the property, sold it to those under whom 
OMCBERDES the present defendant claims, aud at the time of that sale some 
SE transactions took place between Tara Chand and the purchaser, 
epuspen to which the zemindar was a party. Their Lordships are of 
one opinion that those transactions in the strongest way confirm the 
presumption that the lands at that time were held under an 
old tenure. 
It appears that Eshan Chunder Chuttopadhya, who was then 
‘the zemindar, had become surety for Tara Chand, and that in 
order to relieve himself from the consequences, and also to 
obtain payment of Rs. 1,000 which Tara Chand owed to 
him, he became “the medium,” as he himself says in his 
ikrar, of the sale from Tara Chand to Ram Chunder Dutt. 
But before that sale took place, there were some disputes 
respecting the property and the rent; and it was to show his 
acquiescence in the sale, and-to prove that all those disputes 
were at an end, that Eshan Chunder, the zemindar, gave an 
ikrar or agreement to Ram Chunder Dutt, the purchaser. 
This ikrar bears date the 27th Magh.1238 (8th February 
1832); it was registered on the 25th November 1832; and its 
terms are most important. The zemindar refers to his having 
given security, and that Ram Chunder Dutt had become the 
purchaser: of the tenures by ten deeds of sale for a consideration 
of Rs. 10,078; that he had himself obtained Rs. 1,000 in satis- 
faction of the money due to him, and had been relieved from 
the liability which be was under as surety of Tara Chand. 
Then the most important part follows. The ikrar says :—“ But 
. a dispute about mutation of names having arisen between you 
and ourselves, you filed a petition against us iff the Civil 
Court of Zilla ‘Hawali Shahr’ (suburbs of the town of) 
Calcutta, and a perwanna was issued calling for an answer from 
us. Thereupon we gave a potta to you, after settling the 
rents according to the jamabandi, by mutation of names.” 
‘When the zemindar refers to settling the rent according to the 
jamabandi, he was aware of the conveyances which had been 
made by Tara Chand to Bam, Chunder; conveyances which 
describe not an ordinary holding of a ryot, but something much 
more,—a tenure which was of value, and hereditary. 
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The deeds of gale are set out, and are all substantially to the 
same effect. In the part which relates to the sale there are 
these words :— I sell to you the said lands for a consideration 
of Rs. 2,255, which have been received by me in full and in 
cash. You taking possession of these lands in the manner held 
by me, and causing your name to be entered in the zemin- 
dar’s sarrishta by expunging my name, and paying the rents 
according to the jamabandi, continue to enjoy them happily, 
heir after heir. The power to sell those lands, or give away in 
gift, rests with you.” These were deeds to which the zemindar 
was privy. He was, therefore, aware that the sale was of a 
tenure which was to be held by the purchaser and his heirs, 
heir after heir, at rents according to the jamabandi; not any 
new rents, but rents according to the jamabandi of 1783, 
under which the decennial settlement had been made. Now, 
with the knowledge of those conveyances, the zemindar, in his 
ikrar, says this:— Thereupon we gave a potta to you, after 
settling the rents according to the jamabandi by mutation 
of names.” Why should he have acceded, in the year 1831, 
to a settlement of rents according to the old jamabandi of 
1783, if there had been at that time a power on his part to 
enhance? A very long time had elapsed since the settlement, 
and it can hardly be supposed that the value of the lands had 
yemained the same. There is also the strong fact, which was 
brought to his knowledge, that the large sum of upwards of 
Rs. 10,000 had been given for these very lands, which, upon 
the hypothesis of the respondent, must have been immediately 
afterwards enhanceable by the zemindar himself. 

Their Lordships think the above transaction, evidenced by 
the ikrar and the deeds of sale, affords very strong evidence of 
an acknowledgment on the part of the zemindar that the lands 
were held as ancient tenures. Reference is made by this ikrar 
to a potta; and there can be no doubt that a potta of some 
kind was executed at that time by the zemindar. Well, the 
appellant has produced a potta which, he says, is that which 
was granted, and on the face, of it, it certainly accords with the 
ikrar, and with the rest of the evidence in the case; and if this 
be an old tenure, this potta is entirely consistent with it, Con- 
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1878  firmatory pottas are common in India; and this potta, if it 

BaxononpeR really was made in the terms of that produced by the appellant, 

See must be taken to be contrato of the tenure which then 
openen existed. 

Port, But it was said that this potta is not genuine, and 
undoubtedly the Courts below, the Principal Sudder Ameen and 
the Zilla Judge, have go found. It is not usual, and certainly 
it is not the desire of their Lordships, to interfere with the con- 
current findings of the Courts below upon a question of fact, 
where the case depends entirely upon such a question; but 

' where it becomes necessary, in the course of an appeal involv- 
ing other questions, for their Lordships to consider all the 
evidence, it may be essential that they should decide for them- 
selves whether a particular document is a genuine one, ora 
particular fact exists one way or the other, for the purpose of 
satisfactorily disposing of the appeal. Their Lordships desire ~“ 
to say with regard to this potta that they are not fully satisfied 

- with the reasons on which it was rejected by the Courts below. 
They cannot but think that great weight is-due to the evidence 
of the zemindar, Eshan Chunder; for although he was unable 
from his blindness to see the document, yet when it was read 
over to him, he gave, without hesitation, his opinion that it was 
the potta he had granted. It was an important potta, not 
likely to have escaped his recollection; and whether he recol- 
lected all the terms of it or not is immaterial, when he had the 
impression on his mind, if he is speaking the truth, that he had 
granted a confirmatory potta of the maurasi rights of the 
tenants. However, their Lordships are of opinion that, even , 
without the potta, the evidence is sufficient to support the’ 
contention on the part of be appellant, namely, that these were 
old tenures in the nature of kadimi tenures existing more than 
twelve years before the decennial settlement, and therefore not 
liable'to enhancement on the part of the zemindar. 

With regard to the 26 bigas not included in the deeds of 
sale from Tara Chand, their Lordships think that the evidence 
proves, without the aid of these deeds, that they were kadimi 
tenures of the same nature as those on which the larger quantity 
was held. 
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With regard to the judgment on the special appeal, their 
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Lordships find that the High Court did not go into the evidence Baxoroxnes 
UTT 


to ascertain whether there was an ancient tenure, which might 
establish freedom from enhancement, although the potta, which 
the Courta below had declared not to be proved, had never 
existed. No doubt, the High Court was limited on the 
special appeal to the consideration of the law; they were 
_ obliged to assame that the potta, which had been found not to 
be genuine, was a document which could confer no title. But 
they appear to have founded their judgment upon the assumption 
either that the case had been put upon the potta, and that no 
other case had been made, or that Ram Chunder Dutt by accept- 
ing a potta had, as it were, attorned to the zemindar under 
that potta, and acknowledged that he had no older title. Their 
Lordships think that is not the correct view. They have already 
said that in their opinion a potta may be a confirmatory grant 
only, and that there is nothing in accepting such a grant incon- 
sistent with the presumption that a prior title existed. It seems 
to have scarcely been a sufficient reason for not going into the 
early title that Ram Chunder Dutt had taken a potta, the 
terms of which the High Court were unable to ascertain. 

Upon these grounds their Lordships think that the judgments 
of the Courts below must be reversed. 

The conclusion at which their Lordships have arrived upon 
the right to enhance, renders it unnecessary to determine whether 
the notice was properly served or not. It appears that the 
Principal Sudder Ameen and Zilla Judge differed upon that 
point, the first Judge finding that the notice was not well served, 
the second that it was. Their Lordships desire to say that they 
have great doubt whether the evidénce sufficiently shows that 
the notice was properly served. If it had been necessary 
to determine that point, the evidence must have been narrowly 
looked at to see if any presumption could have been raised 
that Ram Chunder Dutt was keeping out of the way at the 
time that it was attached to his door. Their Lordships are of 
opinion that in cases of substituted service, that is, service 
substituted for the personal service which the Statute requires 
wherever it is practicable, the Courts should take care to be 
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satisfied that the condition, on which alone substituted service 
is good, exists, namely, that the person who ought to be served 
personally is keepjng out of way. It will not be sufficient to 
show that the notice has been attached to the door, unless 
the condition which renders such a mode of service good has 
been first established to the satisfaction of the Court. 

In the result their Lordships will humbly advise Her Majesty 
to reverse the decrees of the Courts below, and to direct 
that the suit should be dismissed, and that the appellant should 
have his costs in the Courts in India and of this appeal. 


, Appeal allowed. 
Agent for the appellant: Mr. Wilson. 


Agents for the respondent: Messrs. Barrow and Barton. r 
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RAJA PIRTHEE SINGH (Daranpant) v. RANI RAJKOOER alias 
s RANI SIBCOWAR (Grammes) 


[On appeal from the High Court of Judicature, North-Western Provinces. ] 
Hindu Law— Widow — Maintenanose— Residence— Unchastity, 


A Hindu widow is not bound to reside in her deceased husband’s family 
house; and she does not forfeit her right to maintenance out of her husband's 2 
estate by going to reside elsewhere, unless she leaves her husband’s house for / 
the purpose of unchastity, or for any other improper purpose, Ka 


Arrears of maintenance may be awarded. a 


e A 


"for suit was brought in the Court of the Subordinate 
Judge of Agra, in November 1868, by the respondent, 
the fourth widow of Raja Petumber Singh, against her late 
husband’s adopted son, who was also his sole heir and the 
general devisee and administrator under his will, She claimed 
Rs. 23,000 as arrears of maintenance, and also future maintenance 
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at the rate of Rs. 250 per mengem: the husband’s property 1878 
being estimated at two lakhs a year. The claim was based on He Penes 
the general Hindu law, and also upon the terms of the husband’s D 
will, which however did not specify any amount for maintenance, lee 
but merely directed that the Ranis should be supplied after 
his death, as formerly, with necessary provision for life and all 
other expenses, such as charities, which it was directed should 
be rather increased than diminished. The Raja died in 1846. 
The manager under his will fixed and continuously paid Rs, 150 
a month as maintenance-money to each of the four Ranis. The 
appellant, when he came of age, in 1858, confirmed that arrange- 
ment. But in 1861, the respondent quitted her late husband’s 
family house, and went to residé with certain relatives of her 
own, and for seven years thereafter received no maintenance 
either from the appellant or from her husband’s estate. 
` The defence was, that in so quitting the family house, the 
respondent aeted coutrary to the provisions and intention of the 
will and to the family custom. The will, however, was silent 
on the point of residence, though it directed that the Baute should 
be treated with observance aud respect. Charges of unchastity 
were made by the appellant, but were subsequently abandoned. 
The Subordinate Judge by his decree in the suit in December 
1869 fixed the rate of maintenance at Rs. 150 a month, and pro- 
vided accordingly both for arrears and for future maintenance. 
The High Court (Turner, C.J., and Spankie, J.), on the 4th 
, May 1870, affirmed that decree, fixing however Re. 200 as the 
\ proper rate at which the maintenance should be assessed (1). 
A The defendant appealed to Her Majesty in Council. 


e 
4 


RK Mr. Leith, Q.C. (Mr. J. Aratioon with him), for the appel- 
lant, contended inter alia that there was pot on the evidence any 
justification for the respondent leaving her lrusband’s house, and 
that such act was a violation of her duty as a Hindu widow, and 
barred her right to maintenance; see Colebrooke’s Digest, 
Bk. v, v. 481; 1 Macnaghten’s Hindu Law, p. 104; Elberling, 
B. 167, p. 75; Dayakrama Sangraha, Ch, i, s. 2, v. 4; Sir E. 
Macnaghten’s Cons. of Hindu Law, p. 62. 


(1) 2 Allahabad H. O., 170, 
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Mr. Grady, for the respondent, contended that, notwithstand- 


HE anes ing her departure from her husband’s house, she had a charge 


P: 
Rant 
Ragkoorr, 


upon his estate for her maintenance-allowance and other expenses. 
He cited Cossinauth Bysack v. Hurrosoondery Dossee (1), Oma 
Debea v. Kishen Munee Debea (2), and Seebosunderee Dossee v. 
Kistohissore Neoghy (3), in which case it was referred to the 
Master to settle the account of maintenance from the husband’s 
death, Jadumani Dosser v, Kheytramohan Shil (4), a decision 
which proceeded upon a judgment of the Privy Council, and the 
opinion of the pundits in the case first cited, The Ramnad 
case (5), and Shurno Moyee Dassee v. Gopal Lall Doss (6); 
and Shamachurn Sircar’s Vyavastha Darpana (2nd Edit, pp. 


_ 45, 46, 47.) e 


The judgment of their LoRpsHIPs was delivered by 


Sır B. Peacock.—This was a suit brought by Rani Rajkooer 
against Raja Pirthee Singh to recover arrears of maintenance, and 
also to have a decree for future maintenance. Raja Pirthee Singh 
was the adopted son of Raja Petumber Singh, and the plaintiff 
was the fourth or youngest of the four widows left by the late Raja. 
The Subordinate Judge gave a decree in favor of the plaintiff, 
which was appealed tothe High Court, who supported that 
decision and increased the amount of maintenance awarded by it. 
From that decision there is an appeal to Her Majesty in 
Council, which we now have to consider. 

The defence set up by the adopted son was that the plaintiff 
had been provided with maintenance so long as she lived with 
the family of her deceased husband, but that she had quitted 


“his house *for improper purposes. He says—“ The defendant 


provided the plaintiff with maintenance go long as she remaine 

in Ava” (that was the family house), “ according to the family 
custom. In 1861, the plaintiff, disregarding her husband’s honor, 
left for Kotah with Bholanath, contrary to the terms of the will 
and the family custom, and became an abandoned character. 


(1) 2 Morl. Dig., 198; and in the (3)? Tay. & Bell, 190. 
P. O, Clarke’s Add. Ca, 91, and (4) Vyavastha Darpana, 384. 
Morton’s Rep., 85. (5) 12 Moore's I. A., 397. 
(2) 7 Sel. Rep., 270. (6) Marsk, 497. 
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This being so, she has lost her right. Even after this the 1878 
defendant, to avoid scandal and to oblige her, and relying. on "ei 
her promise that she would no more let Bholanath have any 
ites 
access to her, allowed her lodgings at Durriyapur, and regularly Rasxoosz. 
took care of her maintenance, The plaintiff’s claim for mainte- 
nance prior to the institution of the suit is therefore illegal, 
and her claim for interest is also illegal, the payment of 
which was never stipulated. The plaintiff has nevertheless 
not parted with Bholanath, (e, she has continued to act and 
_ behave contrary to her promise, disregarding the honor and 
custom of -the family, and has not left off her former bad habits. 
She has, therefore, no right under the Hindu law to havea 
maintenance fixed for her for the future.” Now, that defence , 
on the part of the defendant has not been proved, and has 
been very properly given up. The plaintiff alleged that some 
\ dispute arose between her and the elder widow with regard to 
her jewels which she did not make out; and she has not made 
out any cause for leaving the residence of her late husband any 
more than the defendant has made out his defence. The 
question, therefore, comes to this,—whether a Hindu widow 
loses her right to maintenance by reason of her leaving her 
husband’s house, provided she does not leave for the purposes 
of unchastity or for any other improper purpose. 
Several cases have been cited upon this point, and it will be 
as well to refer in the first instance to a case which was decided i 
by the Privy Council, as that is one of the highest authority. 
That was a suit by Cossinauth Bysack v. Hurrosoondery 
\, Dossee (1) which was tried in the Supreme Court in Calcutta, 
in which the Chief Justice, Sir Edward Hyde East, gave ° 
judgment. The question was put'to the pundits, whether a 
widow was deprived of her property upon the ground of her 
having left her deceased husband’s residence. Sir Edward 
Hyde East says :—“ Upon the last ground of error the pundits 
have uniformly answered that the widow was not bound to $ 
live with her husband’s relatives, The eighth question put 
by the Court to their pundits was:—If a widow from a just 
(1) 2 Morl. Dig., 198; and in the P. C., Clarke’s Add. Ca., 91, and 
Morton’s Rep., 85. 
32 
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cause cease to reside in the family of her husband, does she 


) Ess thereby forfeit her right of succession to her deceased husband’s 


v. 
Rast 


RATEOOER. 


estate? A. If a widow, from any other cause but for unchaste 
purposes, cease to reside in her husband’s family, and take up 
her abode in the family of her parents, her right would not be 
forfeited.” He certainly goes on to say: “ Here there was a good 
cause at the time, namely, the extreme youth of the wife, 
and no pretence was made of the prohibited cause.” It 
was alleged that, having left the residence of her deceased 
husband, and having refused to reside with the family, she 
did not forfeit the property which she had taken. - That case 
was appealed to Her Majesty in Council, and was decided 
on the 24th June 1826. The opinion of the Judicial Committee 
was delivered by Lord Gifford. He says :—* With respect to 
the last supposed ground of error in this decree which was 
assigned by the appellants, namely, that it was not ordered by 
either of the decrees that Hurrosoondery Dossee should reside 


with, or under the care, protection, and guardianship of the’ 


appellants, who, as the surviving brothers of Bissonauth Bysack, 
were alone entitled to have the care, protection, and guardian- 
ship of his widow, the pundits appeared to be unanimous in the 
opinion that a Hindu widow is not bound to live with her 
husband’s relatives.” That is the principle laid down. Then 
says his Lordship:—“I will read the answer to the eighth 
question put, which will explain what the Hindu law is upon the 
subject, and in that it appears the other pundits who were 
called in agreed, or at least they expressed no objection to the 


opinion pronounced. The question put is this:—‘If a widow fe 


from agust cause ceases to reside in the family of her husband 
does she thereby forfeit her right of succession to her deceased hys- 
band’s estate ?’ The answer is:— Ifa widow, from any other e 
but unchaste purposes, ceases to reside in her husband’s family, 
and takes up her abode in the family of her parents, her rights 
would not be forfeited.’ " Then his Lordship goes on to say :— 
e Now, it was not pretended in this case that she had removed 
from the protection of her hugband’s family for unchaste 
purposes, She was only of the age of fourteen years at the death 
of her husband, His brothers were young men, and she thought 


t 


Na 
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it more prudent and decorous to retire from their protection, and 
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live with her mother and her family after the husband’s death, Kee 


Therefore it appears quite clear from the answers given by the 
pundits that she did not forfeit the right of succession to her 
husband’s estate on account of removing from the brothers 
of her late husband; that they had no right to insist upon her 
not withdrawing from them in order to put herself under the 
protection of her mother; and, therefore, there appears to be 
no foundation to that extent for the appeal.” The reasons given, 
that she was only of the age of fourteen years at the death of her 
husband, and that his brothers were young men, do not appear 
to be the reasons upon which that decision was founded. It 
was merely pointed out, as their Lordships understand the 
judgment, for the purpose of showing that the widow was not 
removing from her husband’s house for unchaste or improper 
KS purposes. 
~ It, therefore, appears that a Hindu widow is not bound to 
ere with the relatives of her husband; that the relatives of 
her husband have no right to compel her to live with them; and 
that she does not forfeit her right to property or maintenance 


merely on account of her going and residing with her family, or | 


leaving her husband’s residence from any other cause than 
unchaste or improper purposes. 

That decision is quite in accordance with the vyavasthas which 
are quoted by Shamachurn Sircar in his book called Vyavastha 
Darpana. At p. 370, Vyavasthas Nos. 199 and 200 are thus 
stated :—“ Should a woman without unchaste purposes quit the 
family house, and live with her parents or other relations, yet still 
he is entitled to maintenance. The widow, howevery is not 
itled to maintenance by residing elsewhere without a just 
e, if she was directed by her husband to be maiutained in the 
house.” The husband in this case left a will, but he did 
ose any condition upon either of his widows to reside in 
ily house after his death. He wrote a letter to the 
in which he stated that he did not wish that his 
uld have the manggement of his property, and put the 
to the hands of a mooktear, because, he said, it was of 
to maintain the reputation of his family. But it is no 
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more than any other Hindu gentleman would desire, that after his 


Rasa Pinrne death his property should not be jeopardized, that the reputation 


v, 
Ranr 


RAJEOOER. 


of his widows should be maintained, and that they should not 
destroy the reputation of his family by destroying the reputation 
of themselves. 

It has been held that the Hindu law does not require a 
Hindu ‘widow, for the purpose of maintaining her reputation, 


` necessarily to live with her husband’s relatives. She does not 


injure her reputation by living with her own mother or her 
own father. Itislaid down asa rule of Jaw that she is not bound 


‘to live with her husband’s relatives. The decision of the Privy 


Council was quite in accordance with those texts of the Hinda 


Jaw referred to by Shamachurn Sircar. , i 


In the case of Shibasundari Dasi, thé widow of Golackchun- 
der, cited in Baboo Shamachurn Sircar’s book at page 381, in 
which Sir Lawrence Peel delivered a judgment, it appeared, K 
that Shibasundari Dasi, widow of one Golackchunder, who died 
during his father Rammohan’s lifetime, voluntarily left the 
family house (“ voluntarily,” that is to say, without any cause 
except her own will and desire), and sued the defendants, who 
were the surviving sons and repregentatives of the other sons 
of Rammohan, for separate maintenance: a verbal reference had 
been made to three respectable Hindus, Kashinath Mallik, 
Gobindachunder Banerjea, and Rammohan Neoghi, who awarded 
Rs. 12 per month as sufficient allowance to her, she being 
allowed apartments in the family house, and food. Sir Lawrence 
Peel said :-—** We think she is entitled to a separate maintenance. 
The words ‘food and raiment’ being too vague and ambiguous an 
exprassion, we must refer jt to the Master to inquire and repor 
whether the amount offered was just and proper with refere 
to her situation in life.” Then in another case:—Srimati M 
dari Debi, the eldest of the two widows of Tilakram P 
a Hindu native of Bengal, filed a bill against his son, 
that defendant ‘ may set forth a full, true, and perfect a 
the property, and may be compelled by a decree to pa 
same.’” I believe it was not made a question about 
left the father’s house, but in that case arrears of 
were awarded to her and future maintenance secured 
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There was also the case of Jadumani Dossee v, Kheytra- 
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« mohun Shil (1), in which Sir Lawrence Peel, having considered Basa Prrruxn 


the whole question, laid down the law in a clear and explicit 


INGR 
v. 


manner. Every one who is acquainted with Sir Lawrence Peel Rayroors, 


must have the highest respect for his opinion upon all questions 
of this kind. He delivered the judgment of the Court. He 
said :—“ The question is, whether a Hindu childless widow, who, 
some short time after the death of her husband, uncompelled by 
cruelty or ill usage, left the house of the family of her deceased 
husband, to dwell at first in the house of her own father, and 
subsequently with her aunt, living with her own relations, the 
residence being in all respect a proper one, and her conduct 
unimpeached, forfeits her right of maintenance out of the property 
which was that of her deceased husband in his lifetime and which 
had devolved onhis heirs.” There the question was whether the 
x principle which had been laid downin the case cited from the Privy 


e 


, Council, which was applicable to property inherited by a widow ` ` 


"e 


from jer deceased hughayde site gppliankln ee D 
tenance. Sir Lawrence Peel, after referring to some confide. te 
authorities, said:—** This state of the authorities has induced us 
to examine closely into the law on the subject. We should not 
hesitate to follow the decisions of the Sudder in preference to 
those of our own Court, if they appeared to us to be at once 
more just and more conformable to the Hindu law. We have 
intended to follow the Privy Council. The Privy Council 
has, on the subject of the right of the Hindu widow to return 
to the home of her parents, laid down a broad rule, upon which 
it is not desirable to infringe. That Court says :—* It was 
ot pretended that she had withdrawn herself for *unchaste 
poses. She was only fourteen at the death of her husband, 

rothers were young men; and she thought it more prudent 
corous to retire from their protection and live with her 
and her family after the husband’s death, therefore it 
uite clear from the answers given by the pundits, that 
t forfeit the right of succession to the husband’s estate 
of removing from the brothers of her late husband; 












(1) Vyavastha Darpane, 384. 
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1878 that they had no right to insist on her not withdrawing herself 
Rasa Erem from them, in order to put herself under her mother’s protection.’ 
"UD "The decisions of that Court must of course give the law to all 
SE Courts here. The answer of the pundits, which the Privy 
Council adopts, is, that ‘if a widow, from any other cause but 
unchaste purposes, ceased to reside in her husband’s family and 
took up her abode in her parents’ family, her rights are not 
forfeited.’” Then he says :—‘ In the Privy Council the question 
was whether the Hindu heiress forfeited her estate, by selecting 
without impropriety her father’s roof for her residence. But it 
is to be observed that the opinion of the pundits was generally 
expressed as to forfeiture of rights, and the Court expressed 
in general terms that the widow had a right under the 
circumstances to select that residence, and could not be, com- 
pelled to reside under the roof of her husband’s family. This Sé 
freedom of choice had respect to causes as applicable to a Js 
widow not an heiress, as to one who inherited;” meaning to 
~~ 7 amih hed he: SH was- equallyappli i- 
cable to a case of maintenance as it was to the case of property 
which the widow had inherited; that is to say, that she was 
entitled to a freedom of choice, and that unless she left the 
residence of her deceased husband for unchaste purposes, she 
could not’ be deprived either of the property which she had 
inherited from him, or be deprived of maintenance which the 
Hindu law requires the heirs of her husband to provide 
for her. 

We are, therefore, not now deciding the question for the first 
time. We are not now for the first time laying down a role 
upon this subject. In the case of Shurno Moye Dossee v, 
Gopal Lall Doss (1), the widow sued for maintenance, and 
wns held that she was entitled to that maintenance not 
standing she had left the residence of her deceased hu 
The Court said,—* In this case a widow sues for maint 
The defendant, who is her step-son, objects that she resid 
house of her father, and alleges that she is, therefore, n 
to maintenance. The widow allegesthat she left the fi 













(1) Marsb., 497. 


s. 161, < The widow, however, is not entitled to maintenance by 
residing elsewhere without a cause if she was directed by her 
husband to be maintained in the family home.’ We think, there- 
fore, that the widow is entitled to retain the decree for mainte- 
nance which she has obtained, and dismiss the appeal.” 

In this case their Lordships are of opinion that there was no 
direction by the husband’s will which rendered it necessary for 
the widow to reside in her husband’s house. The case of a widow 
is very different from the case of a wife. A wife of course can- 
ot leave her husband’s house when she chooses, and rep uire him 


vovide maintenance. } her el > bla ther Geet =. 
Ca greng AMP e a od Aer is that she is not 

her husband’s house for improper or unchaste purposes, 
mtitled to retain her maintenance, unless she is guilty 
„or ather disreputable practices, after she leaves 



















ied by a Subordinate Judge, in this instance, 
and, therefore, must be acquainted with the 
ligion of Hindus; and he thought that the 
usband’s house, was atill entitled to her 

arded her the sum of Rs. 150 a month, 
lated at that rate for the years during 
allowed’ maintenance. The case 
rt, and that Court thought that, 
of the husband’s property, the 
er sum; and they awarded her 
200 a month. Their Lordships 
turb that decision. The amount 
he Vyavastha 197 in Shamachurn 
with reference to the proprietor’s 
he deceased husband left property to 





- ree Undecathooan circumesancas ‘thei , Sc are of opini 


out (4) in which arrears were awarueu; 1U tue CASB AIBU LU 
which Sir Lawrence Peel gave that elaborate judgment to which 
I have referred, arrears of maintenance were awarded to the 
widow, as well as a decree in her favor with regard to future 
payments. 









that the decision of the High Court ts cor¥ect, and-thé 
therefore humbly recommend Her Majesty that that d 
affirmed, with the costs of this appeal. 


Appeal 
Agent for the appellant: Mr. Wilson. 


Agents for respondent: Messrs. Frank, Rich 
(1) See 2 Mad. H. C. 
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Revision—Power 9f High Court“ Material Error” 
munications. 


Where the High Court sent for the record of 
therefrom doubtful Whether the evidence was 
conviction, the Court refused to interfere, there 
in law, or in the proCeedings, which rendered su 


—The power of tha 
e a Orders D br subordinate Courts as dengt 


ents of such Qourts, and a judgment cannot be interfered wei" 
ses where the law gives an appeal on the facts), unless it be 
contrary to law. 

J—The High Court cannot, under s. 294 of Act X of 
a conviction, unless there has been some material error 
uch conviction illegal and improper in law. 

ions between a prosecutor in a criminal case and his. 

e attorney and his clerk, as to the case, are not 
























g made by one Kally Doss Bonnerjee 
8, one Toolsee Doss Nundy, and 
Doss was arrested, and thereupon 
ied the case recorded the prose- 
of Toolsee Doss alone. The 
tor were shortly as follow :— 
ome to Calcutta for the pur- 
met the prisoner Toolsee, with 
that Toolsee, under pretence of 


, from an order of the Sessions Judge of 
y 1878. 
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: that, after some uviay, — - 
egum refused to part with the note, or 
0, but stated that if the prosecutor Wo 
e following day, he should receive ` 
hen he did call as arranged, he found t 


s had decamped; that he, the pro 
Chae 


nce, Nobo Poddar, and one 

ram, how he had been copes and T Zerf? 
had cheated him, whereupon Ghaseeram guessed their 
and that by Ghaseeram’s advice he laid a charge sgai 
that a few days thereafter Ghaseeram told the pro 
the accused were anxious to compromise, and offe 
Rs. 2,000 with some person whom all parties 
the prosecutor suggested Nobo Poddar, and 
currency notes were accordingly deposit 
Zahoorooddeen ; that thereupon the pros 
Zahoorooddeen and one Mahomed Luti 
prosecutors attorney, and stated th 
withdiaw the charge, as he feare 
prove it; and that Mr. Sims mad 
Magistrate of Sealdah in the pr 
ment, however, being in Inglis 
stand, 

The accused Belilios subse 
parties charged absconded. 

At the trial before the Depu 
Belilios reserved his oross-exa 
among whom were Nobo Poddar 
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H 
| 
Code, look into the propriety as well as the legality of the Leg 
sentence or order passed by, and also the regularity of the pro- Ix te 
ceedings in, the subordinate Courts. By s. 295 the Zilla xne Perrrion 
Court has the power to send for the record of a case, and on™ 
satisfy itself as to the legality only of the sentence or order passed 
by a subordinate Court. [Guover, J.—If your contention 
is right, there may be two appeals in every criminal case, 1 There 
may be. The powers of revision of the High Court have been 
increased by the new Criminal Procedure Code. There is a 
marked distinction between ss. 294 and 295; in the latter there 
is no mention of “ propriety,” and some meaning must be given 
to that word in s. 294. [Ponrirex, J.—The propriety of a 
sentence may refer to the amount of it.] The new Criminal | 
Procedure Code (Act X of 1872) is founded on decisions of the 
High Courts determining their power, and it is submitted the i 
Legislature did intend to extend the powers of revision of the , 
igh Court. The record of the case being now here, the Court 

der s. 297 can pass such judgment, sentence, or order as it 
fit, [Ponrrrgx, J.—There must be a material error pa 
e the Court to proceed under s. 297, and to direct an S 
A failure of justice is a material error, and the | 
stice here has prejudiced the prisoner in his defence; 
tice may as much require that the facts should 
ere the lower Court has gone wrong upon the 
has gone wrong in law—Queen v. Koonje 
“ material error” in s. 297 are “equivalent . 
83”— Queen v. Ramkanu (2). [Ponri- 




























missed a complaint brought by the 
and prisoner without examining certain 

witnesses called by him, and had | 
ordered him to be prosecuted under \ 
8. 211 of the Penal Code. Under this 
order the’prisoner was tried and sen- 
tenced to one month’s rigorous impri- 
sonment, 

The Sessions Judge, being of opi- 
nion that the Deputy Magistrate acted 
illegally in ordering a prosecution, 
erred the case to the High Court. 


Judge of Cuttabk. f 
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„ITEE to us, but it was not so in the opinion of the lower Court.] It 


eee is submitted that the question now is what does this Court con- 
sider. The order of the Judge here is not more final than an 
order of a Judge sitting with Assessors, and if in the latter case 
the verdict was not warranted by the evidence, this Court would 
set it aside— Queen v. Elahi Bax (1); see also Queen v. Raj- 
coomar Bose (2), which was a case tried by ajury. This Court 
will not uphold a conviction which-it thinks is an improper one. 
The order of the Judge, that the sum of Rs 2,000 deposited 
with Nobo Poddar should be handed over to the complainant, 


was made without jurisdiction aud should be reversed. 













The Advocate-General contended that there was no appeal to 
the High Court from the judgment of the lower Appellate 
Court. S. 286 of the Criminal Procedure Code says :—‘ No 
appeal shall lie from any judgment, sentence, or order of 
Criminal Court, except in the cases provided for by this Act 


He stated his opinion, however, that 
the complaint was a a false one; that 
the prisoner did not distinctly state 
what the witnesses, who were not 
called, were expected by him to prove, 
and that those who were examined 
gave no reliable evidence in support 
of the prisoner's complaint, and some 
of them directly contradicted him. 


: „The judgment of the High Court 
was delivered by . 


Pusar, J.—Although, as the Judge 
points out, there has been error in the 
proceedings, still it does not seem to 
be a material error within the mean- 
ing of 8. 297 of the new Criminal Pro- 
cedure Oode, such as would justify 
our setting aside the proceedings on 
the trial and the conviction. For that 
purpose the error must be material 
and we think that “ material” in s. 29 
is equivalent to the effect of s 


which says that :—“ No findi 
tence passed by a Court o 
jurisdiction shall be rev 
on appeal on account 
defect, either in the 
proceedings on or, 
account of th 
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by any law for the time being in force.” This case comes up 
under s, 294. Under that section the legality of a sentence-or 
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MATTER OF 


order can be inquired into, but there is no mention of a judgment, KEEN 
Ee 


and therefore, under tb* rection, the judgment of the lower © 
Appellate Court cannot ~ inquired into. [PONTIFEX, J.— 
Having been shown an irregularity, cannot we inquire into the 
sentence?] That depends on what the irregularity was; here the 
irregularity complained of was that certain questions were not 
allowed. The provisions of g. 297 are very stringent. The object 
of the revision sections is not so much to do justice asto amend 
irregularities, and that being the case, no person has a right to be 
heard either personally or by Counsel ; see last portion of s. 297. 
[Ponrirex, J.— Material error” in s. 297 may mean an 
error on which the sentence isfounded.] Yes, but here there was 
no such error. Does a judgment come within the meaning of 
“9 judicial proceeding” mentioned in s. 297? A sentence would 
e included in those words. [PONTIFEX, J.— Judicial pro- 
ding” in s. 297 must mean the whole matter; that section 
us power to pass sentence.|] “ Judicial proceeding” is 
d ing, 4, and it is submitted that a judgment is only part 
dicial proceeding. The concluding paragraphs of s, 297 

e effect of the first paragraph, or they are only illus- 

the cases in which this Court will interfere. The 

d to are appeals from cases tried by juries, and 

ble. The learned Counsel admitted that the 

Court as to the Rs. 2,000 deposited with Nobo 

us, 























eply.—As to the argument that the con- 
. 297 limit the first portion of that 
by the case of Moonshee Abdool Kadir 
of Purneah (1). Itis absurd to say 
ll for the record of a case, and then 
s it thinks fit, but an order or 
t thought proper, and of which 


Cur. adv, vult, 
8; see p. 14, 
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1878 The following judgments were delivered :— 


Ix THE 
MATTER OF 


oe ne GLOVER, J. (after shortly stating the facts), continued.— 
‘Mr. Woodroffe, for the accused Belilios, cpntends that the 
Judges proceedings were irregular, and that he committed 
various illegalities in the conduct of the trial, which materially 
prejudiced his clients defence. Mr. Woodroffe also contends that 
under the provisions of s. 294 of the Code of Criminal Procedure, 
this Court can go into the whole case and decide whether the 
judgment of the Court below has been warranted by the 
evidence. , 

It will be convenient, I think, to consider the last objection 
first. By s, 294 we are empowered to consider the legality or 
propriety of “ any sentence or order passed;” by which I under- 
stand that an illegal or improper sentence or order may be set 
right by the High Court, as for instance, where a man is sentenced 
to seven years’ rigorous imprisonment for the offence of hurt, or 
when a man is called upon to furnish security to keep the pea 
without any evidence having been taken as to the likelihoo 
a breach of it: here the sentence and order would have 
illegal and improper, and this Court would have app 
remedy under the section. But the section” does not s 
the High Court may consider the propriety of the j 
passed by the Court below: and that the omission i 
intentional is, I think, shown by the wording of 
allows a judgment by a subordinate Court to b 
a Sessions Judge or Magistrate to the High 

+ contrary tolaw. <A great difference is made 
or orders” and “ judgments ;” the one 
aside for illegality or impropriety, the o 
illegality alone. And were it not so, j 
understand the meaning of s. 286. 
hearing of appeals; but if the wor 
Court to take up every case of rey, 
and decide it on its merits, it w 
law nowhere contemplates, viz. 
from the decision of the Magis 
This, it seems to me, is an 
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meaning which the learned Counsel would place on the terms 
of s. 294. That section is, I consider, limited to “ sentences and 
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i 
1 
t 
t 
` 
: 
} 
` 


In vee 


ee S S MATTER OF 
orders” as distinct from “judgments,” and that the latter cannot tar Prrrriow 


be interfered with (except in cases where the law gives x 


an appeal on the facts), unless it be shown that the judgment is 
contrary to law. ' 


But then it is contended that there have been illegàlities 
in the judgment. These are said to be the Deputy Magis- 
trate’s, and the Judge’s refusals to allow certain witnesses to be 
cross-examined, and their rulings that certain communications, 
made to some of those witnesses were privileged. The Advo- 
cate-General has very fairly admitted that he is not prepared 
to support the Judge’s decision on these points: and there 
can be no doubt, I think, that the accused ought to have 
been allowed an oppor. Ate of cross-examining, and that the 
communications between Sims and his clerk were uot privileged. 
But, after all, what does the objection amount to? The 
nswers which the accused expected or hoped to elicit from 
se witnesses had reference to the prosecutor’s original state- 
t that the money had been lost by gambling, and both 
nd his clerk admitted clearly that Kally Doss had made 
atement. The other witnesses could have done no more, 
udge took the point into careful consideration, and with 
tion of the improbabilities attaching to the prose- 
He weighed the evidence of the Deputy Magis- 
arendra Krishna, of Mr. Sims, and of his clerk, 
ally Doss’ story of the gambling had been told 
he whole thought that “ he ought not to find 
udge’s own words) “that there Was any 
, therefore, that the Judge was wrong in 
aminations,.and in not insisting on the 
can it be said that there has been any 
‘ proceedings” such as is required 



























hat the evidence on, which the 
insufficient for conviction that 
tice, and that this amounts to 
ceedings” of the Court 
34 


Beros. 


} 
H 
1 
y 


\ 
y 
‘ 
i 
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1878 below such as to allow of our interfering under s. 297 and of 
inris  gannulling the judgment. But I am by no means prepared to 
MATTER OF. a S 


Re go this length. I do not think that I should have convicted 
the accused Belilios on the evidence to be found on this record. 
His testimony was entirely uncorroborated, and was moreover 
inconsistent with his previous acts, besides being highly impro- 
bable, still I cannot say that the Court below was undoubtedly 
wrong in believing Kally Doss’ evidence, or in allowing so little 
weight to that of Mr. Sims and his clerk. The Judge (an 
officer of unquestioned ability and long experience) had these 
witnesses before him, and so had advantages in forming an 
opinion which this Court cannot have, and if he, after a careful 

, and deliberate weighing of that evidence, came to a conclusion 
unfavorable to the accused, I do not think that this Court 
would be justified in interfering under s, 297, however much it 
might hold a contrary opiuion as to the value of the evidence. 

‘One portion, however, of the Sessions Judge’s decision must 
be altered. The Advocate-General, on the part of the Crown 
has admitted that the order of the Sessions Judge, direct 
the payment of the Rs. 2,000, previously deposited by Zahoor 
deen, to Kally Doss, cannot be sustained, and there is cert, 
nothing on the record whereby the accuse@ can be in an 
connected with this money, or to show that the Rs, 2,00 
any part of the sum obtained by the cheating. So m 
fore of the Sessions Judge’s order must be set 
money will be returned (if it has been paid tot 
to the party by whom the money was depo 
representatives. With this exception, I ho 
has been made out for our interference whe 
tion to interfere, and that on the merits o 
power to interfere at all. 

I would therefore reject this applica 
surrender to his bail and be com 
his sentence. 



























Pontis“x, J.—The record in 
B. 294, Criminal Procedure Coc 
the petitioner stating that ir 
proceedings of the Cou 
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to satiafy itself as to the legality or propriety of the sentence 1878 
passed by the lower Court. In roa 
The irregularities complained of were as s follows let, lee 
the lower Court had directed payment to the prosecutor of ee 
a sum of. Rs. 2,000 standing in deposit, and over which it had 
no jurisdiction. 2nd/y.—That certain questions proposed to be 
asked by the defendant’s Counsel of some. of the prosecutor’s 
witnesses had, on the alleged ground of privilege, been stopped 
by the Court, and that two witnesses, who had been examined for 
the complainant in the original investigation before the Magis- 
trate, had not been produced for cross-examiuation by the prisoner. 
With respect to the first irregularity, the Advocate-General 
has conceded that the lower Court had no jurisdiction to deal 
with the Rs. 2,000: and the order of the lower Court must be 
modified so far by directing the refund, of the Rs. 2,000 to the 
person (or his representatives) who, in pursuance of the order 
of the lower Court, paid that sum, if it, has been paid, to the 
rosecutor. 
With respect to the questions E by the prisoner's 
unsel having been stopped on the ground of privilege, the 
t is that in the lower Appellate Court, the questions, which 
originally been stopped, were put and answered; and with 
t to the prisoner not having, had the opportunity of cross- 
ing two of the original witnesses for the complainant, it is 
o say that the lower Court has not relied on either 
nesses, and its decision would undoubtedly have 
e if those two witnesses had never been examined. 
een argued on behalf of the prisoner that the 
having on proper and sufficient groupds been `: 
mined by this Court, we may now apply 
le evidence in the lower Court, and if we 
improper, we may, under ss, 294 and 297, 
ch judgment, sentence, or order as we 


























under s. 294 we have no power to 
on, unless there has been some 
renders such conviction illegal and 
her of opinion that there has not in 
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this case been any such material error in law as would authorize 
ug to interfere with the conviction ; and if the conviction stands, 
I cannot say that the sentence is an improper one for the offence 
for which the prisoner has been convicted. 

Upon first hearing the evidence, I was strongly inclined to 
think that I should not myself have considered it sufficient 
for a conviction, and even now, if I were trying the prisoner 
on the evidence taken in the Courts below, I should myself 
discharge the prisoner on the ground that the evidence was not 
sufficient for his conviction. But I am bound to say that, after 
a careful perusal of all the papers in the case, the judgment of 
the Court below does not seem to me to rest upon such a weak 
foundation of evidence as I at first supposed, I think there can 
be no doubt upon the evidence that the prosecutor did own 
some share or interest in indigo factories. It is immaterial to 
the propriety of this conviction whether such indigo factory, or 
the prosecutor’s interest therein, was of the value of Rs. 80,000? 
The questions are has the prosecutor any interest in any indig 
factory, and did he attempt to sell such interest for Rs. 80,000 

There is certainly evidence on both those points, and on t 
evidence the Court below, which is under the law the pro 
tribunal to come toa final decision on the facts, has convi 
the prisoner. With such conviction, therefore, we cannot 
fere: and except with respect to the Rs. 2,000, which 
repaid as befpre mentioned, the sentence of the low, 
will stand, 
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FULL BENCH. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr. Justice Mitter, and Mr. Justice Pontifex. 


GORA CHAND MISSER (Decaxg-Horper) v. RAJA BAYKANTO 
NARAIN SINGH (JunaemsNtT-DBBTOR).* 


, Special Appeal— Act VIII of 1859, 88. 872, 8387—Act XLILI of 1860, s. 1—~ 
Act XXIII of 1861, s. 27. 


No special appeal lies from a regular appeal from an order made in 
execution of a decree passed in a suit of a nature cognizable by a Small 
Cause Court, though the suit was instituted before the passing of Act XLIII 
of 1860, 






















THIs appeal was preferred in proceedings taken by the appel- 
lant to execute a decree obtained by him on 25th May 1848 
for Rs. 240, being the amount claimed in his suit. The suit was 
ne of a nature cognizable by a Court of Small Causes under 
t XLIII of 1860. Both the lower Courts held that the 
cution was barred by limitation. On appeal to the High Court 
case came on before Couch, C.J., and Glover, J., and an 
tion being taken that no appeal would lie, it was referred 
m to a Full Bench, with the following remarks by 


C.J. (who, after stating the facts as above, conti- 

as been only objected that a special appeal does not 

ecision of the lower Court on the regular appeal, 

in Mobarukoonissa Begum v. Ozeer Jemadar (1) 

in support of the objection. As our ‘opinion 

decision, we refer this appeal for the final 
ench. 


n Roy, for the appellant, contended that 
lie in the present dase, notwithstanding 


No, 131 of 1878, against the order of the 
Manbhoom, dated the 5th February 1878, 
ssistant Commissioner of Rughoonathpore, 


W. R. 107. 
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the provisions of Acts XLIII of 1860 and XXIII of 1861, 
since those Acts are to be read and taken as part of Act VIII 
of 1859, by s. 387 of which it is provided that in suits pending 
when the Act came into operation, no right of appeal which would 
have existed but for the passing of the Act shall be taken away ; 
and although s. 387 is repealed by Act XIV of 1870, s. 1 of 
the last-mentioned Act provides that it shall not affect any estab- 
lished practice or procedure. Hoe cited Bholanath Dutt v. 
Mohadeb Sheet (1) in support of his contention, 


Baboo -Bhowant Churn Dutt, for the respondent, contended 
that a special appeal was expressly barred by s. 27 of Act XXIII 
of 1861, which was a re-enactment of s. 1 of Act XLIII of 
1860. He cited the following cases:—Soorjo Coomar Surma 
Roy v. Krishto Coomar Chowdhry (2); see also Mobarukoonissa 
Begum v. Ozeer Jemadar (3), Anund Chunder Roy v. Sidhy 












Dossee (5). 
Baboo Mohini Mohun Roy in reply. 


The judgment of the Full Bench was delwered by 


Coucn, C.J.—We are all of opinion that an appeal 
lie in this case. The appeal will therefore be dis 
costs. 


(1) 3 W. R., Mis, 19. (4) 8 W. R., 112 
(2) Ahie, p. 224. (6) Id., $21. 
(3) 8 W. Rn 107. 
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DH 


Before Mr. Justice Macpherson. 





NOCOORDASS MULLICK Ann ANOTHER v. JEWRAJ BABOO. 1873 


: : March 6, 
Landlord and Tenant—Holding over after Expiry of Term—Monthly or e 


Yearly Tenancy—Notice to quit. 


A and B let a house and premises in Calcutta to C under a Bengali lease 
for a ‘period of three years Dom lat Asar 1278 (14th June 1866). Upon 
expiration of the term, C continued in possession of the house, and A and B, 
after repeatedly calling upon him to deliver up possession, served on him 
on 18th March 1878, in n letter written by their attorney, a notice to quit 
“on or before the lst day of Jaishta 1280 B.S, corresponding with the 
13th day of May next." Held that C after the end of his lense held 
merely from mouth to month, and that the tenancy was terminable by a ` 
month’s notice. Hold, further, that the letter of the 18th March 1873 was 
suffivient notice. ; 
There is nothing which makes it a necessary inference that a tenancy in 
lcutta is a tenancy by the year, in the absence of any special agreement to 
contrary. So far ns there is any custom in Calcutta, or any inference of 
to be drawn from nære occupation accompanied by payment of a monthly 
it is that the tenancy is a monthly one, i 






















was an action of ejectment. The plaintiffs stated in 
t that they let the house and premises No. 12, 
. 8, Roopchund Roy’s Street in Calcutta, to the 
a Bengali lease, for a period of three years, 
Asar 1273 B.S.,(the 14th of June 1866 A.D.) ° >’ 
the said term, they repeatedly called upon the - 
p possession of the house; and on his failing 
1e 18th of March 1873, caused the following 
on him, which was signed by D. C. Dutt 
Nocoordass Mullick and Bonomally 
nd under instructions from, my clients, 
and Bonomally Mullick, your landlords, 
tice and call upon you'to quit’ aud 
house and premises No. 12, formerly 
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1878 No. 8, Roopchund Roy’s Street, commonly called Punchanuntollah 
CES Battee, in the town of Calcutta, in your occupation as their tenant, on 
D or before the lst day of Jaishta 1280 B.S., corresponding with the 
pcs 13th day of May next; and give you notice that, in default thereof, e 

my clients will adopt such legal proceedings against you to eject you 

therefrom, as they may be advised, without further reference. Dated 

this 18th of March 1873.” ; 
The defendant did not comply with the terms of this letter, 
and in his written statement he admitted the receipt of the 


letter, but contended it was not sufficient notice to quit. 


Mr. ‘Branson and Mr. Bonnerjee for the plaintiffs. 

















Mr. Wood and Mr. Tooze for the defendant, 


Mr. Branson submitted that the written ‘statement contained 
no defence, as the notice to quit was admitted, and he was 
prepared to prove that the attorney had authority to give such 
notice. i 


Mr. Wood.—The lease was for a term of years; on expi 
of the term the presumption would be that, if the ten 
was allowed to continue fo hold as tenant, the tenancy wou 
a yearly one, terminable only by six months’ notice, endin 
the end of a year’s occupation. Moreover, the notice 
It requires the tenant to quit on or before the 1st 
month; if he was in until the lst, then a new te 
month began, and the notice waa theréfore bad fo 
Poole vs Warren (1). 


Mr. Branson in reply.—The tenant is en 
possession until the last moment of the last 
‘and must quit the instant after his t 
ought to have notice to go on the anni 
Cutting v. Derby (2), Kemp v. Derrett 
thews (4); therefore the notice to 


(1)8 A. & E., 682. 
(2) Wm. BL, 1076. 
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authority has been cited to support the contention that a tenant 
holding over after a term of years becomes a yearly tenant. 


MACPHERSON, J.—I know of no law applicable to this case, 
by which I am bound to declare that the tenure of the defendant, 
afte the expiry of the term of three years named in his lease, 
was pn holding by the year, any more than that it was a holding 
for a further term of three years. There is nothing which, 
makes it a necessary inference that a tenancy in Calcutta ia a 


tenancy by the year, in the absence of any special agreement to 


the contrary. So far as there is any custom in Calcutta, or any 
inference of fact to be drawn from mere occupation accompanied 
by payment of a monthly rent, it is that the tenancy is a 
monthly tenancy only; see Brojonauth Mullick v. Weskins (1). 
Therefore, I hold that the defendant, after the end of his lease; 
held merely from month to month, and that the tenancy was 
terminable by a month’s notice. As regards the notice itself, 
think it was sufficient, because it was substantially a notice 
quit at the end of the month, and a notice is good if given 
the anniversary of the day on which the tenure commenced. 
re is no doubt of the authority of the attorney to give the 
se. There will Be judgment for the plaintiffs ; with costs on 
0. 2. 












Judgment for plaintiffs. 
for the plaintiffs : Baboo D. 0. Dutt. 
the defendant: Mr. Leslie. 


()2L J, N. S., 163. 
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FULL BENCH. 





Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. 
Justice Jackson, Mr. Justice Glover, and Mr. Justice Pontifex. 


. JUGESSUR DEY (Dergxpant) o, KRITARTHO MOYEN DOSSEH 


UA? 


Arbitration, Reference to—Powers of Appellate Court—Act VIII of 1859 
88, 312 §& 318—Act XXIII of 1861, e, 37. i 


An Appellate Court has no power, even by consent of parties, to refer a cage 
to arbitration under the arbitration sections of Act VIII of 1859, which apply 
only to Courts of original jurisdiction; nor is such power conferred on an 
Appellate Court by s. 37, Act XXII of 1861. 






















Tars suit was brought for the recovery of money on a 
adjustment of the accounts of a shop, the claim being laid 
Rs. 4,500. The Subordinate Judge of East Burdwan mad 
decree, by which he awarded to the plaintiff a part of his cl 
and disallowed the remainder. From thie decree there w 
appeal to the Officiating Judge. The case was, with the 
of the parties, referred by that Court to arbitration 
award was made, in the terms of which the Officiati 
after refusing an application to set aside the a 
decree. ` 

A special appeal was then preferred from tha 
ground that the reference to arbitration coul 
made. The appeal came before Jackson and 
referred toa Full Bench the question “ 
Court has power, by consent of the pa 
arbitration,” with the following remarks ; 


GLOVER, J. (after stating the questi 
* Special Appeal, No. 806 of 1871, from 
of East Burdwan, dated the 25th March 
Subordinate Judge of that district, dated t 
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In Russool Bibee v. Sheikh Jan Ali Ohowdhry (1), where I was 
one of the Judges, it has been ruled that an Appellate Court Jup ai 


(1) Before Mr. Justice Glover and 
Mr. Justice Mitter. 


The Le December 1871, 


RUSSOOLBIBEE (Pramvtiurr) ». SHEIKH 
JAN ALI CHOWDHRY (Derenpant).* 
Arbiiration, Reference to—Powers of Appel- 
Joie Court—Act VIII of 1859, ss, 812 d 
818—Act XXII of 1861, s, 87—Delay in 
making Award. 
Baboo Debendro Narain Bose for. 
the appellant. 


Mr, R. E. Twidale for the respond- 
ent, 


Tus judgment of the Court was 
delivered by ’ 


Mirren, J.—This suit was instituted 
by the plaintiff, now special appellant 
before us, for the declaration of his 
title to a piece of land, setting aside 
certain kobala set up by the defend- 
t, the special respondent. 

The Munsif, after going into the 
idence produced by fhe parties, gave 
cree to the plaintiff, holding that 
ill of sale in question was a 
and fabricated document. 
this decision an appeal was 
to the Additional Judge, 
by the defendant; and 
was pending on appeal, 
to have the matter 
by arbitration. An 

























was made by 
e to the same 
if had done. 
ised certain 


objections to the award. But those 
objections were overruled by the Addi- 
tional Judge, Mr. Simson, on the 6th 
May 1871. 

Somehow or other the case was 
subsequently transferred to the Judge 
of the district, and that officer being 
of opinion that an Appellate Court is 
not competent under the Code of Civil 
Procedure to refer a case pending in 
appeal to arbitration, set aside the 
award, and, after hearing the appeal on 
the merits, came to the conclusion that 
the decision arrived at by the Munsif 
was erroneous. $ 

We are of opinion that the District 
Judge had no power to set aside the 
award, and that the reasons assigned 
by him in support of his opinion that 
an Appellate Court is not competent to 
refer cases to arbitration are not sound 
in law. We see no reason whatever 
why an Appellate Court should not 
exercise in this respect the same pow- 
ers as those possessed by the Court of 
original jurisdiction, The law, s. 37 
of Act XXIM of 1861, distinctly lays 
down that Appellate Courts are com- 
petent to exercise the same powers in 
cases of appeatas those conferred upon 
the Courts of original jurisdiction. On 
the face of such express declaration 
by the Legislature, we are at a loss to 
make out how the Judge chme to the 
conclusion that the reference’ to arbi- 
tration made by the Additional Judge 
was not warranted by law, and that the 
award was therefore null and void. 

‘The argument based upon the use of 
the word “suit” in s. 312 of the 


871° against the decree of the Judge of Zilla Chitta- 
vereing the decreee of the Munsif of Chowky Fattick- 
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has such power, and after full consideration I am still of the 
same opinion. 

I was at first somewhat doubtful as to the enunciation of the 
principle, chiefly on two grounds: lst, that where an Appellate 
Court referred a case to arbitration, it would have firat to reverse 
the decision of the Court below and then make the reference, in 
which case there would have been a “ final judgment” passed in 
the case, which would, under s. 312 of the Procedure Code, have 
prevented the reference; and 2ndly, that where the lower 
Courte order was not formally reversed by the Judge, the 
result of the arbitration might be to set aside the decision of the 
Civil Court, a proceeding which sêemed to me to be without 
authority. But these difficulties are, I think, removed by the 
consent of the parties, and their consent to have a case tried in a 
particular way takes, I think, the matter out of the purview of 
the Act so far as procedure is concerned, 

The question however is not without difficulty, and I am quite 
willing to refer it for the authoritative decision of a Full 
Bench. 





Code of Civil Procedure is of no force 
whatever. An appeal is nothing more 
than a continuation of the original suit; 
and even if the word “suit” na used in 
the section above referred to, be under- 
atood in the restricted signification 
put upon it by the learned Judge, the 
provisions of s. 87 of Act XXII 
of 1861 would be quite sufficient to 
justify an Appellate Court in referring 
cases to arbitration ; provided, of course, 
that the parties are willing to adopt 
that mode of settling their differences. 

An objection is raised by the 
respondent against the walidity of the 
award, upon the ground that it was not 


completed within the time fixed by, 


the Court. We find, however, that this 
objection was raised before the Addi- 
tional Judge, and rejected by that officer. 
Moreover, the respondent has not made 
any attempt to show that the delay 
“ arose from corruption or misconduct 


‘trator, 


on the part ofthe arbitrator ;” or “ th 
the award was made after the issue 
an order of Gourt superseding’ 
arbitration and recalling the s 
The provision contained in the 
part of s 318 of the Civil 
dure Code is quite conclusiv: 
point, and in the absence of 
of the facts above referr 
not see how the respond 
tain this objection. 

For the above re 
the decision of 
and order the 
according to th 
We h 
minds that th 
that award i 
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JAOK8ON; J.—I think the’ matter should be referred for the 
decision of a Full Bench, as it seems very. doubtful whether the 
framers of the Code contemplated a reference to arbitration of 
the decree in the Court of first instance. 


Baboo Rash Behari Ghose for the appellant.—The position 
of s. 312 and the following sections: in the Code of Procedure 
shows that the exceptional procedure by arbitration was intended 
only to apply to a Court of original jurisdiction and at a 
stage of the suit before any decree had been made. Chapter iii 
is headed “Of a suit till final decree,” which means the 
decree of the first Court. The provisions in that chapter as to 
the taking of evidence and other similar matters could’ not 
apply after there had been a final judgment, and in this case 
there was a final judgment before the reference to arbitration. 
The Appellate Court has no power to authorize the arbitrators 
to take evidence, 

The power of referring cases to arbitration is not one that is 
herent in the Court, but is a special power conferred on 
Court by law. By s. 37 of Act XXIII of, 1861, the 
ellate Court has the same powers as the first Court where 
rei nothing in the other sections of that Act:to contradict it: 
reference to arbitration is not only. a power conferred 
e Courts, but it is a duty imposed upon them: They are 
o make the reference, when an application is made 
arties to a case for that purpose. It cannot be 
s. 37 it was intended that the Appellate Court 
have all the powers of the first Court, but should 
d upon it all the duties and obligations provided. 
by the Code. In Juggessur Mookerjee v. Gopee 
was held that the Appellate Court cannot call 
t from the parties. In Kalikrishna, Chandra 
utty (2), Rhear, J., expresses. an opinion 
d in Courts of original jurisdiction spoken 
rs vested otherwise than by the words of 


















(2) 1 B. L. Ba A. Č., 155, at p. 161. 
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Baboo Bama Churn Banerjee for the respondent.—It was 
correctly held in Russool Bibee v, Sheikh Jan Ali Chowdhry (1) 
that the Appellate Court has, under s. 37 of Act XXIII 
of 1861, the power to refer cases to arbitration. Under this 
section the Appeal Court has all the powers of the Courts 
subordinate to it. It would be strange if it were not so, And 
if the Court of Appeal could refer a case, it could also authorize 
the arbitrators to receive fresh evidence in cases where fresh 
evidence could be receivable in appeal. If fresh evidence was 
not under the circumstances of the case receivable, the arbitra- 
tors would have to decide the case upon the evidence already 
recorded. If it be true that by s. 37 it was intended merely to 
extend to the Appellate Court the powers conferred, and not the 
duties and obligations that are imposed, upon the Courts of 
original jurisdiction, still the Appellate Court would have the 
power, though it would not be bound, to refer a case at the 
request of the parties. The ruling in Juggessur Mookerjee-v. 
Gopee Kishen Sein (2) has no application to this case. 

After a case has been heard and a final judgment h 
been given, it is too late to call for a written statement, e. 
while a case is being heard on appeal. In like manner 
Appellate Court cannot receive fresh evidence, unless ther 
some good reason for it, which the Court is bound to re 
But there is nothing in the Code to show that, if a 
referred for decision to arbitrators by the Appellate 
the provisions of Chapter ii will be called into requi 
that it would be necessary to do, would be to let t 
decide the matters in dispute between the parties 
dence Which had been already recorded, and if t 
and sufficient reason for receiving fresh evidence 
direct the arbitrators to receive it, recordi 
allowing it to be done. In the case of R 
Bhurosa Koonwar (2), it was held that 
XXIII of 1861 the Appellate Court has 
the Courts of original jurisdiction, and t 
late Court could permit an appeak to b 


(1) Ante, p. 267. 




















(3) 9 W. R., 328; 
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The question therefore being whether the Appellate Court has 1874 
the power to refer a case to arbitration must be answered in ‘the ER 
affirmative. The question whether the Appellate Court would D 


S . Krirarruo 
be bound to refer does not arise upon this reference. Mover 


Dossss, 


Baboo Rash Behari Ghose was not called upon to reply. 
The following judgments were delivered by the Full Bench. 


Ki 

Coven, C.J. (Jackson and PONTIFEX, JJ., concurring), 
(after shortly stating the facts of the case, continued)—The power 
to refer suits to arbitration is contained in s. 312 of Act VIII of 
1859, and the subsequent sections. It is under these sections 
that the lower Appellate Court has acted, having made a decree 
in the terms of the award as directed by s. 325. 

S. 312 says:—“ If the parties to a suit are desirous that 
the matters in difference between them in the suit, or any of such 
matters, shall be referred to the final decision of one or more 
rbitrator or arbitrators, they may apply to the Court, at any 
ime before final judgment, for an order of reference.” 

This section is in the part of the Act which relates to the 
-oceedings of the original or primary Court, and the words 
al judgment” here appear to me undoubtedly’ to mean the 
judgment of that Court, the word “final” being used to 
ish the judgment from a preliminary or interlocutory 
inal” here does not mean the final judgment in the 
which there can be no appeal, but the final judgment 
in which the suit is brought. And this section `: 
f apply to a Court of Appeal. We shall see 
anything in the Act, or in any subsequent Act, 
ut apply; but looking at the section alone, it 
me to do 80. 

that “the Court shall, by an order under its 
itrator or arbitrators the matters in differ- 
he or they may be required to determine.” 
ears to me to be imperative upon the 
gree to refer, and properly nominate 
no discretion in the matter. It is not 
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a power which the Court may or may not exercise as it thinks 
Dt: but the Act confers upon the parties agreeing to arbitra- 
tion the right to have the reference. 

S. 317 says that when the reference is made to arbitra- 
tion by an order of the Court, “ the Court shall issue the same 
processes to the parties and. witnesses whom the arbitrator or 
arbitrators may desire to have examined,” &c. That again 
appears to me to be imperative upon the Court, and not a mere 


. discretionary power which it may or may not exercise. In 


s. 325 provision has been made for remitting’ the award to the 
arbitrators for reconsideration, and it is provided that “if no 
application is made to set aside the award, or if the Court shall 
have refused such application, the Court shall procbed to pass 
judgment according to the award, or according to its own 
opinion.on the special case, if the award shall have been submit- 
ted to it in the form of a special case.” That appears to me to 
give to the parties who have referred a suit to arbitration, when 
an award has been made, a right to have a judgment passed by 
the Court according to the award. All these sections show tha 
it is something more than a mere power in the Court to refer. 
is a right which the parties have, if they think fit to exercise i 

I have said already that these sections apply to the Court 
which the suit is brought—the primary or original Court. 
can only be made applicable to a Court of Appeal by a 
Act XXIII of 1861, and I think that section does no 
them applicable to it. It provides that “ unless when 
provided, the Appellate Court shall have the same 
cases of appeal which are vested in the Courts of o 
diction in respect of original suits.” 

This does not appear to me to be a power wit 
of that section. It is an enabling clause gi 
late Court various powers which may be exer: 
original jurisdiction; but for the reasons 
think referring to arbitration does not come 
of the word “power.” If it were inten 
Court should be bound to refer a case w 
arbitration, when the parties agreed 
the Legislature would have been more 
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And if there were any ambiguity in the meaning of the 17⁄4 
word “ power, " and it were doubtful whether it might not be eee 
construed to include reference to arbitration, I think we should v. 


. . S KRITARTHO 
consider that neither reason nor convenience requires that the Moves 
Appellate Court should refer a suit to arbitration in that way. Se 
It would enable the parties to it, by agreement between them- 
selves, to refer to the decision of arbitrators chosen by them- 
selves the propriety (it might be on a question of law) of a 
decision of one of ‘the Courts—perhaps not the High Court, as 
the Act does not now apply to the High Court so as to be 
imperative,—it would enable the parties to agree to substitute, 
as a decree in an appeal from the decision of a District Judge 
or a Subordinate Judge, the opinion of arbitrators appointed by 
themselves, I think this would not be either reasonable or 
convenient; aud if there were a doubt as to the meaning of the 
word “ power” in s. 37, I should hold that there was a good 
ground for not giving to it a construction which would impose 
upon the Court of Appeal the obligation to refer a suit tô 

rbitration. 
The decision of the District J nizi having proceeded entirely 
on the ground that these sections in Act VIII of 1859 applied 
the Appellate Cotirt, and he having passed a decree under the 
ority given by them, I think the decree must be set aside, 
e suit must be remanded for rehearing. The costs will 



























J., who is not present, concurs generally in this 


ter hearing the judgment, which has just been 
earned Chief Justice, any doubts I may have 
t are entirely removed. The people of this 
couraged as much as possible to refer their 
tion, That is a, method of deciding 
equently resorted to ‘in this country, and 
to the people of the country, and is © 
oms and habits, and I think it is very 
riction as possible should be placed 
36 
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` argument, I am doubtful as to the correctness of my first impres- 
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upon references to arbitration; but, as pointed out by the Chief 
Justice, if parties are allowed to .refer matters to arbitration 
after a case has been finally disposed of by a Court of Justice; 
such a proceeding might tend to bring the lower Courts into 
contempt. : 

On the whole, therefore, I concur in the judgment delivered 
by the Chief Justice. 


GLOVER, J.—I also concur. When this reference was made 
I was inclined to think that the consent of the parties got rid of 
the difficulty, and that reference could be had to arbitration 
notwithstanding that the case had got to the appellate stage; but 
after further consideration, and I may add, after hearing a fuller 
























sion; at all events I am not prepared to dissent from the judg- 
ment which has just been delivered by the Chief Justice. 


Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice 
Mr, Justice L. S. Jackson, Mr. Justice Glover, and Mr. Justice Pontifex 


DINOMONEY DABEA AND OTHERS (Daraxpanrs) v. DOORGAPERS 
MOZOOMDAR anp orange (PLamsTorrs).* 


Limitation—Landlord and Tenant—Trespasser—Adverse Possessi 


The plea of limitation can be raised and determined in a suit brou 
landlord against a person who is really,a trespasser, but who has se 
cnse of tenancy. 


THIs was a suit for possession of certain lands 
plaintiffs alleged they had been dispossessed b 
in the year 1269 B.S. (1862). The defendan 
written statement that the suit was barred 
Limitations, and that they were entitled t 
dispute under a maurasi lease granted 
cessor of the plaintiffs, 


* Special Appeal, No. 1151 of 1870, frém a d 
Backergunge, dated the 23rd Maroh 1870, affi. 
of Madarigunge, dated the 30th June 1869. 
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The Court of first instance tried the issue of limitation with 
the merits of the case, and dismissed the suit. . 

On appeal, the Judge held that the question of limitation 
could not arise, inasmuch as the defendants had admitted that 
they were the tenants of the plaintiffs. The case was accordingly 
sent back to the Court of first instance for further investi- 
gation. That Court eventually gave a decree for the plaintiffs, 
On appeal the facts found by the lower Appellate Court were, 
lst, that the plaintiffs had failed “to prove their alleged 
dispossession and previous khas possession ; ” and 2Qndly, that the 
defendants were mere “ trespassers,” no relation of landlord 
and tenant having ever existed between them and the plaintiffs, 
The appeal was consequently dismissed. - 

A special appeal was preferred to the High Court, which was 
heard before Jackson and Mitter, JJ., and the questions raised 
were, Let, whether the lower Appellate Court.was right in 
overruling the plea of limitation upon the ground set forth in 
its judgment; and, 2ndly, whether the finding of that Court 
on the question of possession was -sufficient as it stood to meet 
e requirements of that plea. 
The learned Judges were of opinion that the Judge was 
rong in overruling the plea of limitation, and that the allega- 
by the defendant that the relation of landlord and tenant 
d between the plaintiff and himself did not preclude him 
ising that plea. As, however, another Division Bench 
differently in the: case of Watson v. Ranee Shurut 
ebia (1), they referred the following question for 
a Full Bench :— 7 
in a suit for possession of land brought "against 
is really a trespasser, but who has set up a false 
he issue of limitation can be raised and deter- 





















referred witb the following remarks :— 


reference to the first question I am of 
ion of the special appellants is sound. 
t proposition of law that a tenant is 


7 W. R. 395. . 
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not entitled to plead limitation against his landlord. But this 
proposition, I apprehend, is applicable to those cases only in 
which the parties are really related to each other as landlord 

~ and tenant, In the present case, the Judge has found, as a fact, 

‘ that there was no such relation between the parties; and it 
follows, therefore, that he has applied the law of landlord and 
tenant to a case which, according to his own finding, is not a 
case of landlord and tenant at all. 

It has been argued that the defendants have deliberately 
placed themselves in the position of tenants; and as a tenant 
is not entitled to plead limitation against his landlord, the 
Court cannot allow the defendants to take up a plea which is 
inconsistent with the position they have voluntarily assumed. 
I am of opinion that this argument is not sound.’ | 

In the first place it is not very clear whether the doctrine of 
estoppel by pleading is applicable to cases in this country. 
But without entering into this question, I think I may safely 
affirm that we have got no such things as pleadings technically 
so called. The written statements filed in our Courts are no 
pleadings in the strict sense of the term. S. 123 of the Cod 
of Civil Procedure lays down what a written statement shou 
contain, and it says in so many words that * written stateme 
shall not be by way of answer the one to the other.” 
again s. 139 enacts that it is for the Court to lay down all 
issues of law and fact upon which the right decision of 
may depend ;” and it further says that “ the Court may. 
issues from the allegations of fact which it collects 
examination of the parties or their pleaders, notwit 
difference between such „allegations of fact an 
of fact contained in the written statements, if 
the parties or their pleaders.” These provisi 
that pleadings strictly so called are u 
‘but also and specially that an allegation 
written statement is not by itself absol 
the maker. 

But if the doctrine of estoppel dy pl 
to this case, there seems to be no othe 
law upon which the plaintiffs can ta 
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sion deliberately made by a party is certainly admissible as ` 1878 
evidence against himself. But if we once treat the admission  Doemoser 
of the defendants in this case as a mere matter of evidence, ae ee 
‘the argument of the plaintiffs must fall to the ground. An E 
allegation of fact which is found to be untrue must be treated 

as such for all the purposes of the suit; inasmuch as it would 
be obviously illogical and unsound to make one and the same 
decisiqn depend upon two states of facts diametrically opposite 
to each other. If we decide, as a matter of fact, that the 
defendants were trespassers, we cannot in the same case overrule 
the plea of limitation upon the assumption of a quite different 
state of facts, namely, that the defendants were the tenants of 
the plaintiffs. If the plaintiffs can say to the defendants that 
they, the defendants, cannot be perniitted to blow hot and cold 
by taking up a plea which is inconsistent with the case relied 
upon by them, the defendants also can say to the plaintiffs with 
equal reason that they, the plaintiffs, should not be permitted 
to blow hot and cold by getting rid of the plea of limitation 
upon the ground of a supposed tenancy which has never existed 
in fact, and which they themselves have been repudiating 
throughout, inasmuch as their case was that the defendants 
ave been holding possession as trespassers. Neither of the 
rties can complain that their status has been altered or affected 
y manner by the false allegations of fact put forward by 
adversaries, and I- do not therefore find any reason 
y of those allegations should be used as an estoppel 
ither of them in any sense of the term. 

een said that the question of liinitation cannot possibly 
e like the present, until it is determined that there 
of landlord and tenant between the parties, and as 
be Jaid down before the case is heard on the 
of limitation could be laid down by anticipa- 
ent is not, in my opinion, entitled to any 
uty of the Court tolay down all the issues 
n which the right determination of the case 
ues, or such of them as would be sufficient 
n, must be determined in the most rational 
tances of the case will permit. There 
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is no law that I am aware of which says that the issue of limita- 
tion must, in every case, be invariably tried at a particular stage 
of the trial, or that no such issue ought to be laid down, if it is 
found that its determination would depend upon the previous 
determination of the other issues involved in the case, or of any 
particular class of them. Suppose, for instance, that a suit is 
brought to recover property from the hands of an alleged trustee. 
The defendant denies the trust, but at the same time relies upon 
the ordinary rule of limitation in his defence. Can it be said 
that the issue as to whether the suit is barred by the ordinary 
rule of limitation or not, ought not to be laid down in such a 
case, because the occasion for determining that issue would not 
arise until it is determined that the case is not a case of trust at 
all? : 
It may be said that in the case supposed there is no incon- 
sistency between the issue of limitation and the case set up by 
the defendant upon the merits; but I have already disposed of 
this last mentioned objection, and I have referred to the above 
illustration simply for the purpose of showing that the argument 
based upon the supposed difficulty of laying down the issue of 
limitation in a case like the present, is not, by itself, of any, 
weight whatever. z 
It may be urged that the defendants ought not to be permit, 
to fall back upon the Statute of Limitations after they have 
to substantiate the false defence which they have been 
enough to set up. But the Court has no power to in 
penalty of this kind, unless it is‘authorized to do 
express legislative enactment. This point has, I b 
finally sét at rest by the decision of the Privy C 
case of Ranee Surnomoyee v. Maharaja Suteeschu 
that I have simply to add that if’ the defendants 
with such a penalty, there seems to be no reason 
penalty should not be inflicted upon the pl 
falsely alleged in their plaint that they had 
the defendants in the year 1269 B.S. 
Let us suppose for one moments that 
forward with an allegation in their plai 
(1) 10 Moore's I, A., 
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dispossessed by the defendants (a party of trespassers) on a date 
more than twelve years previous to the institution of this suit. 
Such a claim would be barred by limitation on the very face of 
it, and the Court would be bound,’ under the provisions of the 
32nd section of the Code of Civil Procedure, to reject it upon that 
ground without even summoning the defendants. But if the 
subsequent appearance of the defendants with a false allegation 
of tenancy could save the plaintiffs from the consequences of 
their own laches, such rejection of their claim would be not only 
premature but unjust; and hence it follows that in the case sup- 
posed, the fate of the plaintiffs’ claim would be precisely the same 
whether its liability to be dismissed on the ground of limitation 
ia discovered before or after the appearance of the defendants. 
How then can it be said that the law of limitation would not 
apply to this case, if the defendants have been de facto in posses- 
sion for a period of more than twelve years prior to. the date of 
suit not as tenants, but, as the Judge himself has found, as “ tres- 
passers?” The defendants have not been allowed to derive any 
benefit whatever from their allegation of tenancy, andif the cause 
of action of the plaintiffs had really accrued more than twelve 
ears prior to the date of this suit, it would be manifestly 
nfair to allow tlem to derive any benefit either from the false 
egation of tenancy set up by the defendants, or from the 
lly false allegation which they themselves have put forward 
eir plaint, with reference to the date of their dispossession ; 
larly when it is borne in mind that if they had candidly 
in that document that they had been dispossessed more 
years prior to its presentation, the Court would have 
dismiss their claim on the ‘ground of Ifmitation, 
waiting for the defendants. So far as falsehood 
th the parties are equally guilty, if the Judge’s 
ect: and as the Court is bound to base all its 
a true and not upon a false state of facts, 
no reason why thestatutory bar should not 
applicable to the actual facts of the case. 
rought upon a certain cause of action, and 
that the cause of action is not barred 
o not mean for one moment to say that a 
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plaintiff is bound to prove the precise date of his cause of action, 
ag‘alleged in the plaint, but he is, in my opinion, clearly bound 
to show, when required, that the cause of action has not been 
extinguished by operation of time. ‘The only case in which the 
view taken by me might appear to be hard, is that in which there 
is not only an admission in the written statement of the defend- 
ant that he was the tenant of the plaintiff, but in which it is also 
found that the defendant has been avowedly claiming to hold asa 
tenant throughout the entire period of his possession, But the 
present case stands upon a quite different footing. The plaintiffs 
have neither alleged nor proved that this was the real state of 
things, and as for the defendants, their allegations have been 
found by the Judge to be untrue. But be this as it may, there 
seems to be no reason why the law of limitation should not apply 
even to a ease like the above. Whether the defendant did, at 
any time during the period of his possession, acknowledge that 
possession to be the possession of a tenant or not, it seems to be 
pretty clear that no such acknowledgment can stop the operation 
of the law of limitation, The plaintiffs’ cause of action remains 
the same. That cause of action originated in a wrongful act of 
dispossession by the defendants, and no pretended title of tenane) 
set up by the latter can alter either the nattre or the date 
that dispossession, or convert the case into one of landlord 
tenant, when in point of fact there was no such relation bet 
the parties. The plaintiffs might have, and ought to have 
upon their cause of action within the period prescribe 
Statute, or they might have put an end to the dispute 
ing the defendants as their tenants. But in the abse 
acceptarfce, the case must be dealt with througho 
against a trespasser, and not as a case between 
tenant, 

Much stress has been laid by the responden 
passed by a Division Bench of this Cou 
Ranee Shurut Soonduree Debia (1). But fo 
stated, I am unable to concur with the lear 
that decision was passed; and I wenld 
tion to a Full Bench for an authoritative 


: (1) 7°W. R., 395 
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With reference to the second question raised in this special 
appeal, I am of opinion that the Judge’s finding on the point of 
possession is not sufficient to meet the requirements of the issue 
of limitation. The plaintiffs might have failed to. prove the 
precise date of dispossession alleged in their plaint, and they 
might have also failed to prove their khas possession immediately 
previous to that date. But it still remains to be seen. whethér 
the plaintiffs were in possession, either actual or constructive, at 
any time within twelve years prior to the institution of this suit, 
I would therefore remand this case to the lower Appellate Court 
for a fresh trial of the issue of limitation, subject to the opinion 
of the Fall Bench. 





















D 


JACKSON, J.—I concur in the order of reference to the Full 
Bench, The effect of the decision appealed against as it stands 
is, that the defendants are found as a fact to have held the land 
in dispute as trespassers, that is, adversely to the plaintiffs; but 
because they have alleged themselves to have been tenants of 


imitation. This view is supported by the case of Watson v. 
anee Shurut Soonduree Debia (1), which has been referred 
by Mitter, J. Im that case the learned Judges observe 
t, by admitting the right of the plaintiff as the owner 
e land in dispute, and. acknowledging himself to be 
intiff’s tenant, the defendant precludes himself from 
adverse possession or limitation. It seems to me that 
urks in those words; because the question is not so 
er the defendant is to be permitted to set up a plea 
of limitation, as whether the Court is tq apply 
Vacts which may be found. It seems necessary 
is point should be authoritatively settled. 


adhub Ghose for the Appellant.—The argu- 
jadgments of the learned Judges who refer- 

erable. Where limitation is.pleaded, the 
is case out of the operation of the Statute. 


(1) 7 W. R., 395. 
37 


the plaintiffs, they are debarred from setting up the plea of. 
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Watsony. Ranee Shurut Soondures Debia (1) was wrongly decided. 


In. Tekaetni Gowra Kumari v. 


Q) 7 W.R., 395. 
(2) Before Mr. Justice Kemp-and 
Mr. Justice E. Jackson. 


The 4th February 1870. 


TEKAETWI GOWRA KUMARI (Piaurr- 
IFF) o. Tur BENGAL COAR COMPANY 
AND OTHERS (DEFENDANTS).* 


Limitation—Landlord and Tenant— 
Adverse Possession. , 


Tar plaintiff in this case sued to 
recover certain property, called Mauza 
Kooldeah. He stated that the defend- 
anta other than the Coal Company 
were in possession thereof under tem- 
porary leases, which hat determined ; 
that,in a former rent-suit, the said 
defendants had set up a false mokurrart 


‘tenure of the estate; and that, under 


color of this false mokurrari, they had 
granted a sub-lease to the Coal Com- 
pany. The defendants in the present 
suit relied on the mokurrari right ; 


they stated that it had been asserted ` 


more than twelve years before this 
suits and that they hed throughout 
that period held possession under it; 


and they contended thet the decision , 
in the rent-suit having been in favor » 


of the genuineness of the mokurrari 
tenure, the plaintiff was precluded from 
re-opening the matter. 

The Deputy Commissioner héld that 
neither the temporary leases set up by 
the plaintif nor themokurrari potta set 
up by the defendants, were genuine; but 
he considered that the defendants had 
proved that they held the estate at a 
fixed rent for more than twelve years 
anterior to the suit, and that such 
holding was adverse to the plaintiff, 


* Regular Appeal, No, 168 of 1869, from a decis 


Haxaribagh, dated the Zlst June 1869, , 


The Bengal Coal Company (2), 


snd therefore that the suit was barred 
by the law of limitation. 

The plaintiff appealed to the High 
Court. ` 


The Advocate- General (Mr. Allan 
and Baboos Unnoda Persad Baner- 
jes, Mohesh Chunder Chowdhry, 
Boodh Sen Singh, and Gopal Ohunder 
Chowdhry with him) for the appellant. 


Mr. Paul (Baboo Sreenath Doss and 
Moonshee Makomed Yusyf with him) 
for the respondents. 






















The judgments of the learned Judge 
of the High Court, so far as they rela- 
ted to the question of limitation, were 
as follow (a) :— 


E. Jackson, J.—In the appeal 
before this Court, the Advocate- 
General appeared for the plainti 
appellant, and Mr. Paul and Ba 
Sreenath Doss for the defendan 
respondents. ® 

The learned Advocate-General 
contended that, on the finding 
the leases put in by the plain 
defendants arrived at by th 
Commissioner, the plaintiff? 
not barred from a ben 
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a mokurraridar was allowed to plead limitation, The same 


Komolakanth Dixoxoxny 
BEA 


view was taken in 


contained: circumstances of a special 
character and was not analogous to the 
present suit; and that if the plaintiff 
had been unable to: prove the leases 
which he set up, and which constituted 
his cause of action, and the defendants’ 
adverse holding for more than twelve 
years at a fixed'rent had been estab- 
lished, the suit was properly held to 
be barred. * * * * * 

It seems to me that if the defend- 
ants’ case prove that they have held 
Mauza Kooldeal for more than twelve 
years previous to the institation of this 
suit under a mokurruri tenure to the 
knowledge of the plaintiff, the suit 
will be barred by limitation. They do 
not, however, allege that at any time 
beyond such twelve years they have 
obtained from the plaintiff any such 
acknowledgment of the mokurrari, 
except by the potta of the year 1201 
1794), and the receipts- of the years 
06 (1798), 1206 (1799), 1284 (1827), 
1285 (1828). The genuineness 
ese papers is denied, and if 
re established, they prove the 
ri; and in such caseit would 
ecessary to decide on the 
f limitation. The defend- 





















; but there is no 
y notice of this 
being given to 







defendants 
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HIGH COURT. ~ ° 


Ruttonmonee 
Mookerjee(1) and in Raja Sahib Prahlad’ Sen v. Maharaja 


Dabee v. 


Da 
v 


were then setting: up: a mokurrari Mozoo 
title, the deféndants cannot be said to 

have hell adversely to the plaintiffs 
presenticlaim: It is proved that in 

the year 1859'(1266), the plaintiff was 
informed ôf the title set up by the- 
deféndanta ; -but this suit having been: 
brought within twelve years from that 

date, the law of: limitation: will not’ 
apply. 


Kea; J.—I concur in: this judg- 
ment. The relationship of landlord? 
and tenant is admitted as existing 
between the plaintiff and the defend-- 
ants. The former alleging that the- 
defendants hold on a terminable lease, 
the latter that they hold’as mokurrari- 
dars, paying a quit-rent of Ra 13 per 
annum. The possession of the defend- 
ants is not adverse, There is nothing 
on the record to show that the plaint- ” 
iff’ were aware of the mokurrari title 
set up by the defendants at any time 
more than twelve years. prior to suit, 
Their knowledge of the title set up 
by the defendanis appears to have 
originated with the rent-suif which © . 
was brought about, nine years before 
the present suit was instituted. 
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(1) Before’ Mr. Justice Bayley and . - 


Justice Sir C. P. Hobhou$e, Bart. 
The 28th August 1869. 


RUTTONMONEE DABLE (Puarstixr) 
v KOMOLAKANTH MOOKERJEER 
AND OTHERS (DEFENDANTS).* 

Limitation— Landlord and Tenaut— 

Adverse Possession. 


Baboo Bama Churn Banerjee for í 
tlie appellant. 


of 1869, from the decree of the Additional Subordinate 
he 18th April 1869; reversing a decres of the Munni of 
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Rajendra Kishor Sing (1). Apart from the right of the defend- 
ant to plead limitation, the Court should of itself raise the issue 
where the hearing of a case is barred by lapse of time. 


Baboo Kally Mohun Doss for the respondent.—A defendant, 
by admitting himself to be the tenant of the plaintiff, precludes 
himself from taking advantage of the Statute of Limitation 
Watson v. Ranee Shurut Soonduree Debia (2), The law there 
laid down ought not to be disturbed. The zemindar has a 
right to the gross collection of rent upon all his lands— Raja 
Sahib Prahlad Sen v. Maharaja Rajendra Kishor Sing (1). 


Baboo Kally Kant Sen for the 
respondents. 


Tux judgment of the Court was 
delivered by 


Hosnovss, J. — In this case the 
plaintiff sued for khas possession of 
land. The defendante objected to such 
khas possession on the ground that 
they had held possession as bye-how- 
ladars for a period of more than twelve 
years. f 

The lower Appellate Court has 
found as a fact that the defendants 
have so held, and hag dismissed the 
plaintiff's suit for khas possession. 

In special appeal it is urged, firstly, 
that there is no legal evidence of the '' 
possession found; and secondly, that 
limitation ban never apply to such a 
suit as this, the plaintiff being admit- 
tedly the landlord and the defendants 
his tenants, 

We have had the record read to us, 
and on the first point we find that 
there is evidence of the possession, on 
which the defendants relied—evidence 
on which the lower Appellate Court 
might legally come to the conclusion 
to which it has come. 

On the second point we are of opi- 
nion that limitation does apply upon 
























the finding of the lower Appellate 
Court to such a case as this We 
think that when a landlord seeks to 
obtain khas possession of any land, 
and when, on the other hand, it is 
alleged by the tenant that such khas 
possession cannot be given, because he, 
the defendant, has been in occupation 
under a title like that of a dur-how- 
ladar for a period of more than twelve 
years, limitation might apply in cas 
of khas possesfion, The question th 
would have to be determined in 8 
a suit would be whether the lan 
had been in possession of the la 
any time within twelve years 
If he had not, and if, on the o 
the tenant had been for 
that period in possession u 
such as that of the bys- 
fore us, which the lan 
disturb, clearly, whate 
the landlord might 
twelve years’ right o 


(1) 2B. 
Moore’s I. 
(2) 7 


t t 
VOL. XI] ` HIGH COURT. 


[Coucu, C.J.—That case does not decide the question . SE 
the tenant can plead limitation.] ~ 


The following judgments were delivered by the Full Bench :— 


Coucu, C.J. (Jaoxson, GLOVER, and PONTIFEX, JJ., con- 
curring).—The question which is referred to the Full Bench is, 
whether, in a suit for possession of land brought against a 
tenant who is really a trespasser, the defendant setting up a 
false: case of tenancy, the issue of limitation can be raised and 
determined, and the terms in which the question for the Court 
has been framed is illustrated by the: facts as stated in the 
judgment of Mitter, J. 

The defendants in their written. statement alleged that the 
suit was barred by the law of limitation. They’ also alleged 
that they were entitled to hold the lands in dispute under a 
maurast lease granted to them by the predecessor of the 
plaintiffs. They may have honestly believed that this was the 
fact, and that such a lease had been granted.’ They may have 
failed to prove it, and in fact; according to the finding of the 
lower Courts, they did fail. Ithink a written statement putting 
orward a defence in this manner ought not to be treated as a 
onclusive admissioh by the defendants that the facts are as they 
ege, if the plaintiff denies the truth of the written statement, 
has an issue raised upon the allegation. If he had accepted 
ritten statement, and the case had been tried upon the 
ion,so made, it would have been proper for the Courts 
er as the true state of things, that there was a tenanoy 
the parties. Of course, if there was a ‘tenancy: the law 
ion would not apply. . 
the plaintiffs did not accept the statement of the 
tothe tenancy. They denied it, and they succeeded 
it And although the plaintiffs have done this and 
tit is not the true state of things, the Courts 
t to the admission as if it were true, and have 
of limitation shall not apply to the case. 
be taken to be the true state of things as 
ion and not contradicted by the other party, 
limitation will not apply: If this was 
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intended to be decided in the cases referred to, I concur in those 
decisions. But here the question really is this :—Is a defendant 
to be prevented from setting up the defence that there is a 
tenancy and at the same time relying upon the law of limit- 
ation, if the facts should prove to be such as will support that 
defence? I think that in many cases it would be productive of 
the greatest hardship if the defendant was obliged to relinquish 
the defence of the law of limitation, where he might really 
have it, in order to be able to say, I believe that I can prove 
a tenancy between the plaintiff and myself, and I desire to rely 
upon that. I think we ought to hold that merely by alleging 
the tenancy in his' written statement he does not preclude l 
himself from setting up the defence of the law of limitation. ! 
‘Whether there is that defence to the suit, ought to be deter- 
mined upon what the facts are proved to be, if the plaintiff 
resolves to have them inquired into, as was the case here. 









Kemr, J.—I concur. I wish only to add that the defendants 
in their written statement, which [have referred to in the original, 
sèt up @ maurast holding with reference to some of the plots 
of the land for which the suit was brought, and with reference t 
other plots they set up an independent titlé claiming them 
belonging to another talook than that of the plaintiff, 
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Before Sir Richard Couch, Ki, Chief Justice, and Mr. Justice Ainslie. 
NILKOMUL SHAW (Prainrirr) v. REED (Dsrexpant).* 1872 


| 212. 
Indian Succession Act (X of 1866,), s. 284 —Priority—Act VIII of 1859, APT 1? _ 
8. 2083—Decree, Satisfaction of —Ezecutor—Administrator. 


` Where a person obtains a decree against an executor or ‘administrator, he 
is entitled to have his decree satisfied out of the assets of the deceased, and 
8. 282 of the Indian Succession Act does not interfere with that right. 


Tis was a suit brought against Mrs. Reed, as the represent- 
ative of her deceased husband, for goods supplied to him. The 
| claim was decréed against her in her representative capacity, 
and the amount was directed to be realized out of the estate of 
the deceased. Mrs. Reed had previously obtained from the 
Administrator-General a certificate under s. 34, Act XXIV of 
1867, entitling her to receive the assets of the deceased, valued 
at Re. 479, a part of which consisted of salary due to the 
deceased in the hands of the Agent of the Hast Indian Railway 
O., which had been attached by this Cour before execution 
f the decree. Mrs. Reed having objected to the whole of 
intiff's claim being satisfied out of the sum attached, evidence 
given on both sides, and the. Judge, having ascertained the 
amount of assets left by the deceased, held that the 
was entitled to what remained after deducting the 
chargeable under ss. 279—281 of the Succession Act, 
was accordingly paased to the effect that the plaintiff 
d to have Rs, °97-12-6 out of the money attached ` " 
to him. ` i 
ant applied for a review of this order on two 
ond of which only is material to this report, viz., 
as wrong in declaring the plaintiff entitled to 
f his decree satisfied out of the assets of the 
y went, to the exclusion of other parties who 
the estate, admitted to be correct, but who 





















5th January 1872, by the Officiating Judge of the 
uburbs of Calcutta, including. Howrah. 
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had not obtained decrees of Court. In support of this conten- 
tion the defendant relied on s. 282, it being argued that the 
words “ on any other account” in that section included a decree 
of Court. 

The Judge of the Small Cause Court, being of opinion that 
those words were not meant to cover a decree of Court, and that 
the construction contended for could not be reconciled with the 
provisions of ss. 203 and 211 of the Civil Procedure Code, 
referred for the opinion of the High Court the question whether 
the plaintiff, under the circumstances stated above, was entitled 


to satisfaction of his decree to the exclusion of the other credit- 
ors, or should it have been left to the discretion of the defendant 
to satisfy the decree pari passu with the other proved claims | 


(not being of the nature specified in ss. 279—281 of Act X 
of 1865)? . 
















The opinion of the High Court was delivered by 


Coucou, C.J.—We think the plaintiff is entitled, as the Judge 
of the Small Cause Court is of opinion, to have the Rs. 97-12-6 
the balance of the assets, after making the necessary deductio 
for expenses, paid to him towards satisfaction of the decree whi 
he had obtained. 

The provision in s. 203, Act VIII of 1859, entitle 
decree-holder to have his decree satisfied out of the prop 
the deceased, or out of the property of the defendant, the e 
if it should appear that he has not duly applied the prop 
deceased; and s. 282 of the Indian Succession Act 
interfere with that right. All that it does is to p 
mode in which the executor or administrator is to a 
assets of the deceased, but it does not enable t 
administrator, where a decree has been obtaine 
say that no portion of the assets of the deceas 
paid in satisfaction of that decree, but he is t 
just as if no decree had been passed, whi 
objection raised in this case. e 

We think that the conclusion which th 
Cause Court came to is a right one. 


Mi 
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Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, Mr. Justice 
Jackson, Mr, Justice Glover, and Mr. Justice Pontifex. 


DOORGA CHURN SURMA (ona or epp Darexpants) v. JAMPA DASSEE 
(Puarntirr),* ` 


Co-sharers—Suit by one, for separate share of Rent—Parties—Landlord and 
Tenant— Objection taken for first time on Special Appeal. 


One of three co-sharers of certain property, the rent of which was paid by 
the tenant to a person acting as agent of the co-sharers, from whom they 
received it in proportion to their respective shares, brought a suit against the 
tenant for her share of the rent of which she alleged her oo-sharers were 
colluding with the tenant to deprive her. To this suit she made her co-sharers 
defendants. The defendants alleged that she had not received, and was not 
entitled to receive, the rent from the tenant, but the lower Courts found 
these facts in her favor, and gave her a decree. It was objected on special 
appeal that the suit would not lie, inasmuch as the plaintiff being one of several 
co-sharers was not competent to sue alone for her share of the rent. Held, that, 
under the circumstances, and the co-sharers having béen made defendants, 
e suit was maintainable, 





















HE plaintiff in this suit was one of three co-sharers in 
yn property, for her share of the rent of which she brought 
it making the ryot and her two co-sharers defendants. 
lower Courts found in favor of the plaintiff, and gave 
ree for the amount claimed. 

ot appealed specially to the High Court on the ground, 
rs, that the plaintiff was not competent to sue alone 
e of the rent, and that, therefore, the suit was not 


appeal came before Couch, C.J., and Birch, J:, 
ion that the suit was maintainable, but finding 
flicting decisions on the point, they referred 


1799 of 1872, from the decree of the Subordinate 
the 9th September 1872, affirming a decree of 
dated the 28th June 1872. . 
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1878 the question, whether the suit could be maintained, for the 
Doorea opinion of a Full Bench as follows :— 
Cavan SURMA 

oer EG si eet 

Dassen. Coucn, C.J.—The plaintiff in this suit is one of three. 

co-sharers in an 8-anna share of rent payable by a ryot Doorga 

Churn Surma, and she brought the suit against him and the 

other co-sharers for her share of the rent, alleging that 

they were colluding with him. Doorga Churn Surma’s 

defence was that he never paid any rent to the plaintiff, and 

he. had been paying rents to the agents of Gour Chand and 

Lall Chand, the other defendants. Gour Chand contended 

that the plaintiff did not live with him in commensality, and 

she did not receive any rent from the ryot. The Munsif 

decreed that the defendant Doorga Churn should pay to the 
plaintiff the rents claimed by her with costs. ` 

This was confirmed by the Subordinate J udge on an appeal 

by Doorga Churn Surma, who has brought this special appeal. 

It was objected for the appellant that the suit could not 

be maintained; and the following cases were cited:—Bhyrub 

Mundul v. Gungaram Bonnerjee (1), Haradhun Gossamee v 




















UN Before Mr. Justice L. S. Jackson Tus jndgfnent of the Court w 
and Mr. Justice Miiter. delivered by : 


The 12th March 1872. Jacxson, J.—The plaintiff j 


case is one of two joint owne 
E R ar Hons occupied by the defendan 
NERJEE (Puawrirr).* singly sued the defendants, 
j rent to the extent of his o 
` Co-sharers—Suit by one, for separate on enhanced rate after noti 
share rot Rent—Parties—Landlord The defentlants in th 

' and Te enant—Enhancement—Speci- objected to the plainti 


fication of Land. ground that, as they 


Baboo Yaruck Nath Sen for the co-sharers, and as tao 
BEE SE of which the p 
ppe ` enhance was not 
Baboo Anund Chunder Ghosal for could not be m: 


the respondent. get up a mo 


* Special Appeal, No, 1140 of 1871, against the decree of 
“Zilla Chota Nagpore, dated the 15th June 1871, affir 
Assistant Commissionertof Alaunbhoom, dated the 24th of 
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Ram Newaz Missery (1), and Indromonee Burmonee v. Suroop 


Chunder Paul (2). 


., further objected to the rates claimed 
by the plaintiff. 
The plaintiff, however, obtained a 


decree in the Court of first instance, : 


which decree has been confirmed by 
the Judicial Commissioner of Chota 
Nagpore. 

In my opinion the plaintiff was not 
entitled to maintain this suit, he being 
one of two undivided joint owners, and 

\ the land in respect of which the eut 


was brought not being defined. It has. 


frequently been ruled in this Court 
that, where the course has been to pay 
rent to co-sharers jointly, a single 
co-sharer will not be allowed to bring 
a separate suit for his share of the rent. 
The same rule appears to apply with 
still greater force to cases of enhance- 
ment. This is a principle which 
I think we should have the less hesi- 
tation in applying to the present case, 
because the facts appear to be such 
that, if we were deciding in regular 
ppeal, we should not probably affirm 
1e decision, for the plaintiff appears 
have failed, to a great extent, in 
ing the rates claimed; and further, 
fendants set up a mokurrari 
there is fair reason to suppose, 
ht have succeeded in proving 
intiff’s father had attended to 

























herefore, that the decision 
below must be set aside, 
iff's suit dismissed with 


erely follows a deci- 
. L. R., 280. 





(2) Before Mr. Justice Norman, Ofi- 
ciating Chief Justice, and Mr. Justice 
Loch. 


The 14th April 1871. 


INDROMONEE BURMONEE (ont or 
TH DEFENDANTS) v. SUROOPCHUNDER 
PAUL (PLArntTiFF).* 


Co-sharers— Suit by one, for separate 
share of Rent—Parties— Landlord 
and Tenant. 


Baboo Grish Chunder Mookerjee 
for the appellant. 


Baboo Sreenath Dass for the res- 
pondent, 


Norwan, U.J.—The plaintiff sues for 
arrears of rent for the years from 1278 
to 1275 (1866 to 1868), to which he 
alleges himself to be entitled as being a 
shareholder in certain land held by the 
defendants comprised in two jamas, 


one of, Rs. 106, and the other of Ra. 34. _ 


The plaintiff says that some time since 
he acquired by purchase first 1 anna 
4 gundas of the lands comprised in 
‘these jamas, and subsequently addi- 
tional fractional shares of this land, 
and that by these purchases, and by 
taking in farm 2 annas and 8 gundas, 
he became possessed in all pf 6 annas 
16 gundas of ‘the property. Being 
their purchaser and ijaradar he sues 
the defendants, and amongst others 
the special appellant before us Indro- 
monee Burmonee for the rents of 
6 annas, after deducting 16 gundas 
which he says have been taken posses- 
sion of by another party. 


1998 of 1870, againat the decres of the Additional Judge of 
17th June 1870, affirming a decree E the’ Deputy Collector of 
September 1869, - + 
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Dasi v. Haran Chandra Dutt(1), Nanoo Roy v. Jhoomuck Loll 
Doss (2), Ganga Narayan Das v. Saroda Mohan Roy Chow- 


The lower Courts made a decree in 
favor of the plaintiff, from which decree 
the defendant Indromonee Burmonee 
appeals ; and she points out through 
her vakeel that there is no evidence 
that she ever assented to any divisions 
of her liability, or agreed to pay the 
rents of the 6 annas 16 gundas, or 
of any other fractional share, to the 
plaintiff. 

We think that the objection of 
Indromonee Burmonee is well founded; 
that the liability of herself and co- 
sharers was to pay the entire jama 
of Rs. 106 and Rs. 34 to the persons 
to whom they were liable to pay the 
same; and thatthe plaintiff by purchas- 
ing fractional shares of the property 
comprised within the jamas could 
not split up, without her consent, her 
entire liability, and make her liable to 
pay fractional shares of that rent to 
the several persons alleging themselves 
to hold shares in the zemindari, whose 
interests and rights she would have no 
means of ascertaining with accuracy. 
The suit, therefore, as regards the 
special appellant Indromonee Burmo- 
nee must be dismissed with costs in 
all the Courts. The other defendants 
not having appealed, the decree will 
stand as against them. 


(1) 6 B. L. H. 626, note. ; 
(2) Before Sir Richard Couch, Kt., 


Chief Justice, and Mr, Justice 
Ainslie. 


The Tih August 1872. 


NANOO ROY (Derexpanr) e JHOO- 
MUCK LOLL DOSS (Pianvrirr).* 


* Application for the admission of a special appeal from 
Judge of Tirhoot, dated the 9th April 1872, reversing 4 


Darbhanga, dated the 18th December 1871. 


Co-sharers— Suit by one, for separate 
share of Rent — Parties — Land- 
lord and Tenani—Objection taken 
Jor first time on Special Appeul. 


This was a suit to recover arrears 
of rent of a 5-anna share of Mouza 
Bhoorh Coral for the years 1276 and 
1277 F. (1869-70). 
The defendant objected that he had 
never paid rent to the plaintiff, and 
that he held the land in question by f 


“yirtue of his being a l-anna malik 


in the village, 
The Munsif dismissed the suit. 
The Judge on appeal said that the 
plaintiff had filed and proved certain 
jamabandi papers for the years 
1276—1278, and that these papers 
proved clearly that the plaintiff was 
entitled to the rent claimed by him, 
and that his case was established by 
other evidence. He also held that the 
defendant had failed to prove that he 
was a sharehSlder. He accordingly, 
reversed the decision of the Mous 
and gave the plaintiff a decree. 
On special appeal it was obje 
that the plaintiff, being owner o 
a share of the mouza and no 
whole, could not sne for his 
the rent without making 
sharers defendants. 

























Baboo Lukhychurn Bos 
appellant. 


The judgment of t 
delivered by 


Coucu, 0.0.—Wj 
first objection, no 
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dhry (1), Hurkishor Das Bhooya v. Joogul Kishor Saha Roy (2), 


Umrit Chowdry v. Syud Hyder Alli (3), Mahomed Sing. v. 


to have been raised in the defence in 
the first Court. If the defendant had 
objected that the plaintiff was only 
entitled to a share, and could not sue 
without the co-sharers joining, it is 
poasible that the plaintiff might have 
shown a state of things which entitled 
him to sue without joining the co- 
sharers, The case has gone through 
both Courts, and now that objection is 
. taken. It cannot be allowed to be 
taken now, because from its not having 
been taken at the proper time, this 
Court has not before it the materials 
upon which it can determine whether 
it is a valid objection, We cannot in 
special appeal aay that there has been 
any error in this ; if it had been taken 
in the Beet Court, it might have been 
met, or the Court might have allowed 
the other parties to be added, or the 
suit to be withdrawn with liberty to 
bring a fresh suit, The defendant is 
now seeking to set up a different kind 
f defence from what ‘he did before; 
d moreover, according to the finding 
the Appellate Court, which is the 
‘t whose judgment upon the facts 
to take’ns the prevailing deci- 
would seem that he is liable to 
re of the rent to the plaintiff, 
objection that the plaintiff 
have joined others with him 
e which goes to the merits of 
It is not shown that the 
ht not to have his rent, 
ion must be rejected. 























A. C., 230. 


(2) Before Mr. Justice Bayley and 
_ fr. Justice Paul, 
The 24th November 1871. 
HURKISHOR DAS BHOOYA (one or THE 
Derrnpants) v. JOOGUL KISHOR 
SAHA ROY (Puainrirr).* 
Co-sharers—Sutt by one, for separate 
share of Rent—Parties— Landlord 
and Tenant. 
Baboo Grishchunder Ghose for the 
appellant. 
Baboo Sreenath Banerjee for the 
respondent. 
The judgment of the Court was 
delivered by 


Paur, J.—In this case the plaintiff 
jointly with others obtained a decree 
for a kabuliat from the defendants, 
with the exception of the three defend- 
antas who do not appeal, A kabuliat 
was decreed to be executed jointly 
by all the defendants in favor of the 
plaintiff, together with other share- 


„holders who were joint plaintiffs in 


that suit. The plaintiff now sues for 
his individual and separate share of 
certain rents partly composed of the 
enhanced rent decreed in the first suit, 
and it is pleaded against him that his 
suit is informal, and cannot proceed 
on the ground that the defendants are 
jointly liable for the arrearg sued for, 
and «that, all the shareholders not 
being made parties, the suit must fail. 

This objection is valid in law. .The 
special appeal is therefore decreed, and 
the plaintiff's suit dismissed with all 
costs, 


5 


W.R., Jan. to July 1864, Act X Rul, 63. 


. 674 of 1871, agninst the decree of the Officiating Judge of Zilla 
Ith March 1871, modifying a decree of the Deputy Collector of 
rd September 1870. e ` 
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1878 Mussamut Mughy Chowdrain (1), and Ramjoy Sing v. Nazeer 
Cn p Gazee (2). The objection was not taken in the first Court, 
v but this seems to be immaterial, as the other co-sharers were 


a made defendants, and the plaintiff could not compel them to 
join her as plaintiffs. 

The question which arises is whether the suit can be main- 

tained, and as we differ from the decisions that it cannot be 

maintained, we refer this appeal for the final decision of a Full 


Bench. 


Baboo Kalimohun Doss, for the appellant, contended that a 
suit for rent must be brought by all the co-sharers jointly. Hach 
one of the co-sharers is not entitled to sue separately for his share 
of the rent, unless there be a contract on the part of the tenant to 
pay to each his share separately. Nor is it shown that, as a matter 
of fact, the plaintiff ever recovered any rent from the tenant. 
The tenant denied the plaintiff’s title, and said that she had paid 
the rent to the agents of the other defendants Gour Chand and 
Lall Chand. 
















Baboo Bharut Chunder Dutt, for the respondent, contended 
the plaintiff having made her co-sharers defendants, there could 
be no possible objection to the suit. f 


Baboo Kalimohun Doss in reply. 


The cases cited in argument were the same as those re 
to in the order of reference to the Full Bench. 


< The following judgments were delivered by the Full B 


D 


Keup, J. (after stating the question referred, conti 
I am of opinion that the present suit can be maintai 
plaintiff sues for rent of the years 1277 and 1278 (187 
alleging that she is jointly in possession of a share 
and has further to receive the rents in proportio 
She has made her co-sharers defendants in 


Q) 1 W. BR, 253. . (2) 5 W. B., 
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defendant No. 1, the yyot, altogether repudiated the plaintiff's ___1* 
title, and alleged that he had paid the whole of the rents‘for cucu Sota 
the years 1277 and 1278 to another party,—namely, the defendant zira 
No. 2. The defendant No, 2, a co-sharer, also disputed the asses. 
plaintiff’s title, and stated that the plaintiff never lived in 
commensality with him, and that she has never received any 
rent from the defendant No. 1, the ryot. Both Courts have " 
found on the evidence that the plaintiff has all along received 
rent up to the date preceding that of the institution of the 
suit, They have also found that the defendant, the ryot, was 
called upon by the plaintiff to pay rent, and that the defendant 
No. 1, the ryot, knowing that the sarbarahkar, to whom he had ' 
been paying the rent, had been discharged by the plaintiff, 
withheld payment of the rent of plaintiffs share. Under these 
circumstances I am of opinion upon the findings of fact, of the 
two lower Courts, and inasmuch as the co-sharers have been 
made defendants, that the suit is maintainable. ' 


JACKSON, J.—I am also of opinion that the present suit is one 
which the plaintiff was entitled to maintain. There is a class 
of suits soméwhat resembling the present, in which I have, on 
everal occasions, expressed an opinion that the plaintiff is not 
titled to sue separately,—that ia to say, where several persons 
g jointly entitled to receive rent from a ryot; and having 
accustomed to receive such rent jointly, afterwards one or 
f them brought separate suits against such ryot in 
of their separate shares. In those cases it was held 
nature of the contract or holding being such that the -~ 
accustomed to pay his rent. In one sum to the joint 
he owners, be ought not to be harassed by being sued 
uits in respect of portions of the same claim. Here 
different. The owners, it is true, have been accus- 
llect the rents jointly (at least I understand that 
ing) and by a joint agent, but the parties who 
defendants along with the ryot had subsequently 
ot, with his*consent, their own separate shares 
the suit which the plaintiff brought was in 
cover an arrear, which arrear corresponded 
39 : 
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with her own share of the rent which the ryot had vexatiously 
and collusively refused to pay. That amount still remained 
unpaid, and the plaintiff being entitled to it, it seems to me that 
she was justified in bringing this suit, making at the same time 
the other co-sharers parties as defendants. In point of fact 
the conduct of the defendant was not that of a ryot who 


` complained of being subjected to several suits in respect of one 


claim, it was that of a ryot entering into collusion with two 

out of three co-sharers for the purpose of depriving the third, 
Under these circumstances it is difficult to see what other course 

was left to the plaintiff than to sue these parties in order to 
recover that which was justly due to her, and to her alone, I ! 
therefore think that the suit was properly maintainable. \ 


GLOVER, J.—I concur in thinking that, under the circum- 
stances of the case, the suit was maintainable, and I do so 
generally for the reasons given by Kemp and Jackson, JJ. 








PONTIFEX, J.—Under the circumstances of this case, I think 
there is no doubt whatever that this suit is properly maintain- 
able; and as at present advised, I am not prepared to say whe 
a ryot is holding under co-sharers, but Got under a writte 
contract, that one of the co-sharers cannot sue separately 
his share of the rent, if he makes the other co-sharers defend 


Coop, C.J.—I concur in the opinion that has bee 
that the present suit is maintainable. That was my 
when the question was referred to the Full Bench. Th 
will be dismissed with costs. 


VOL. XIL] PRIVY COUNCIL. ` 297 


PRIVY COUNCIL. 





awe LALL SAHU (Dsrexvarr) vo MOHABIR PERSAD P Gs 
SINGH anD ormess (PLAINTIEYS). 1873 


; Dec. 18. 
[On Appeal from the High Court of Judicature at Fort William in Bengal.] 


Act XT of 1859, s, 5—Alttachment—Sale for Arrears of Revenue. 


Act XI of 1859 is to a great extent a remedial Act passed for the benefit 
of the subject, and in order to relax the stringency of former Statutes, whereby 
the Crown was empowered to sell estates for non-payment of revenue. 

S. 5 of the said Act applies to estates which are under attachment 
issued under Act VIII of 1859, and which are in the hands of a manager 
appointed on the application of the judgment-debtor for the purpose of 
liquidating the debts. Such attachments are not superseded by the appoint- 
ment of such manager. 

The words “ arrears of estates under Seet apply to cases where a 
portion only of an estate is under attachment, as well as to cases in which the 
whole estate has been attached. 





















Mowasir Persad Singh, Kumla Persad Singh, Ram 
ubul Singh, and Dinobundhu Singh, the present respond- 
, were, with other persons, entitled to distinct but undivided 
sts in certain mehals called Malick Allypore Buzurg 
onapore Rudur, parts of Pergunna Balaghur, situate 
district of Tirhoot. The respondents had not, as some 
o-proprietors had, opened separate accounts in the 
ag to their separate interests, under a 10 of 
1859. 

r money were obtained against the respondents 
eir co-proprietora, and a sarbarahkar, or manager, 
the petition of the judgment-debtors of their 
3 of Act VIII of 1859, in order to satisfy 
ut of the rents and profits. In September 


oOLVILE, Sin B. Psacoca, Sin M. E Sarru, anb Sig 
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1865, another manager was appointed. The Principal Sudder 
Ameen defined the duties of such manager at some length, and 
included therein those of collecting and enhancing rents, and 
paying the Government revenue due upon the respective shares. 
The manager continued in charge of the respondents’ shares 
down to the date of the revenue sales hereinafter mentioned. 

Malick Allypore was sold by reason of one of the co-pro- 
prietors, whose sltare was not under attachment, nor in the hands 
of a manager, having made default in payment of the Govern- 
ment revenue payable by him. Sonapore Rudur was also 
sold for the default of other co-proprietors, whose shares were 
not in the hands of a manager. 

By an order dated 17th January 1867, five days after the last 
day fixed for the payment of arrears, the Collector caused 
notifications of the intended sale ‘on the 16th February 1867 
to be made, but not in accordance with the provisions of 
s. 5, Act XI of 1859. Notwithstanding some opposition, the 
sale proceeded, and on 16th February 1867 both mehals were 
knocked down for Rs. 1,40,000 and Rs. 48,000, respectively, to 
Ramjewun Lall, on behalf of the appellant. On the 7th June 
1867, the Commissioner confirmed the sale, an appeal having 
been made by the respondents on the ground of irregularit 
and on the 14th June, certificates were granted in the name 
the appellant. 

On the 24th February 1868, the respondents sued in 

. pauperis in the Court of the Principal Gudder Ameen of 
to set aside the sales. The grounds upon which they o 
that the sales should be set aside were, Ist, that 
Court Having attached the properties, and placed th 
manager, the provisions of s 6, Act XI of 1 
have been observed, but were not; 2ndly, that the 
had not been duly made under s. 7, and that t 
to be due was not actually due; 3rdly, that 
authority to postpone the sale under s. 18 
do so under the erroneous impression that he 
so to do; and 4thly, that the sale was contr 
involved heavy loss to the respondents 
Judge, on the 22nd December 1868, dis 
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costs, holding thats. 5 did not apply. On the 3rd May 1870 
the High Court (Bayley and Markby, JJ.) reversed the decree, 
and remanded the cases under s. 354, Act VIII of 1859, to 
try whether the respondents had sustained a substantial injury 
by reason of the irregularity that no notice had been issued as 
required by s. 5 of Act XI of 1859. On the 13th September 
1870, the Subordinate Judge found that the respondents had: 
sustained substantial injury by reason of the irregularity com- 
plained of, which finding was confirmed by the High Court 
(Jackson and Ainslie, JJ.) on 31st January 1871. 

The defendant appealed to Her Majesty in Council. 

Mr. Cowie, Q.C., and Mr. Doyne, for the appellant, contended 
that s. 5 of Act XI of 1858 did not apply to the sales in 
question in these suits, and that there was consequently no irre- 
gularity in the sales. That section contemplated sales “ of estates 
under attachment, by order of any judicial authority, or managed 
by the Collector in accordance with such order.” -The manager 
in these cases was appointed at the request and for the benefit of 
the judgment-debtor, and was in no respect an attachment officer. 
is possession was, in law and in fact, that of the judgment-débtor 
imself, and was not*such an attachment as falls within the words 
ted. The section contemplated estates under attachment by 
Collector. The learned Counsel further contended that 
was'no sufficient evidence that the mehals were sold below 
veal value by reason of such want of notice as that com- 
f, or that in fact the prices obtained were substantially 

Further, as regards the respondent Ram Tuhul 
pointed out that he had allowed a creditor to be 
he surplus proceeds of the sale of Malick Allypore, 
s. 4,970-9-3; they contended that that was equi- 
ceipt by himself of a portion of the purchase- 
bled him under s. 33 of Act XI of 1859 from 
idity of the sale of that mehal. 


















and Mr. Macnaghten, for the respondents, 
sales in question were irregular, and that 
resulted therefrom... 


299 


1878 


Bumvanri 


Lat Sano 


v 
Monast 
Persan 
Sixes. 


300 


1878 


BUSWARI 
Laut SARU 
v. 
MonaBIR 
PrrsaD 
Bon, 


BENGAL LAW REPORTS. [VOL. XI. 


The judgment of their LorpsHips was delivered by 


Sır R. P. Gottes These cases, in which the partiesarethe 
same and the facts are the same, turn upon a point of law which 
admits of being very shortly stated. The plaintiffs bring their suit 
for the purpose of setting aside a sale for arrears of Government 
revenue. The plaintiffs are the owners of separate shares of the 
estate in question. Certain decrees had been obtained against the * 
plaintiffs, and attachments had been issued under Act VIII of 
1859, some years prior to the sale in question. Upon the appli- 
cation of the plaintiffs themselves, a sarbarahkar, or manager, was 
appointed for the purpose of liquidating the debts. » It does not 
appear to their Lordships that anything turns upon the appoint- 
ment of this sarbarahkar. It was, indeed, argued in the Court 
below, though scarcely contended for here, that the appointment 
of the sarbarahhar superseded the attachments. Their Lordships 
are of opinion that the attachments were not so EES: but 
were in force. 

That being so, the estates fang thus under attachment, with 
the exception of one portion belonging to a party of the name 
of Gurudoyal, the question arises whether or not the provi 
sions of s 5 of Act XI of 1859 apply to this case 
This enactment provides “ that no estate, and no share or intere 










cation in the language of the district, specifying the nat 
amount of the arrear or demand, and the latest date o 


Thanna of the division in which the estate 
estate to which the notification relates is sit 
no question that this notice was mot in pg 
The only question that arises is, whether thi 
the sale of this estate, and in order to deter 
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sary to read to the end of the section. „The arrears or demands 
described below are :—* First, arredrs other than those of the 
current year or of the year immediately preceding; secondly, 
arrears due on account of estates other than that to be sold; 
thirdly, arrears of estates under attachment by order of any 
judicial authority, or managed by.the Collector in accordance 
with such order.” The arrears for which the estate in ques- 
tion was sold, were neither of the first nor of the second descrip- 
tions; the only question is whether they fall within the third. 
Now in this case the estates were not held under attachment 
by the Collector of the district, and it has been argued that this 
1 provision applies only to the case of estates being held under 
attachment by the Collector. But their Lordships are of opinion 
that to place such a construction upon the words of the Act 
‘ would unduly limit their plain meaning ; and it may be observed 
that this is to a great extent a remedial Act passed for the benefit 
of the subject, and in order to relax the stringency of the for- 
mer Statutes, whereby the Crown was empowered to sell estates 
for non-payment of revenue. The words of the Act are “ arrears 
f estates under attachment by order of any judicial authority.” 
hese words would primd facie apply to all attachments by 
dicial authority under Act VIII: of 1859, which had been 
sed some two months before in the same session of the Legis- 
re, and it is difficult to suppose that the Legislature, having 
that Act, should, in a subsequent Statute referring to 
euts, intend to omit a reference to attachments which 
vious legislation had regulated. 
as been said that the second portion of this sentence 
he construction of the first; that the wotds “or 
the Collector in accordance with such order” 
tachments as well as to the mere management by 
estates, But it appears to their Lordships that 
ion necessarily follows.. They, think that the 
























dicial authority,”. should be read by itself, 
the general significance which I have 
e terms “managed by the Collector in 
rder” would refer to cases in whieh the 


ause, “arrears of estates under attachment 
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Collector may manage estates by an order of judicial authority, 
which may or may not be an order for an attachment. By this 
construction both parts of the sentence would cohere; and it 
does not appear to their Lordships that the latter words narrow 
the plain and obvious meaning of the former. 

An argument has been drawn from s. 17 for the purpose 
of limiting the meaning of the words in s 5. But their 
Lordships weuld observe in the first place that s. 17 refers * 
toa different subject-matter; it refers not to notices to be , 
given, but to certain cases in which estates are not liable to sale 
at all. The words relied upon are these :—‘ And no estate held s 
under attachment, or managed by a Revenue Officer, in pursuance f 
of an order of judicial authority, shall be liable to sale for the 
recovery of arrears of revenue accrding during the period of 
auch attachment or management, until after the end of the year 
in which such arrears accrue.” It may be that in this section 
the words “held under attachment,” may refer to “held under 
attachment by a Revenue Officer ;” and it may be observed that 
where the Legislature intend to express this meaning, they have 
used apt words, they have used the words “held under attach 
ment by a Revenue Officer ;” but the circumstance of their havin 
used these words in this section, and having*omitted them in t 
former, tends to strengthen the inference that their meaning 
the former was different from what it was in the latter sec 
The words of the Act being plain, it is not necessary t 
culate upon the reasons which may have induced the Legj 
to pass them; but if such reasons were to be sought, on 
far to go for them. A creditor obtaining an attachm 
Act VITI had an inchoate interest in the land; 
could not alienate it, and no judgment-creditor, ev 
ment were prior, who obtained subsequent e 
have any rights against him. It may be said 
was virtually in the custody of the law. 
judgment-creditor had an obvious interest in 
or not the revenue was paid; in other words, i 
or not the estate in which he had an inter 
may well be that the Legislature may hav 
those circumstances, he was entitled to be 
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estate was or was not liable to forfeiture, in order that he might 1878 
step in, as he might under s. 9 of the same Act, and pay Soe 
the revenue and prevent the forfeiture. sre es 

It has been further argued that the words “arrears of estates Psraap 
under attachment” must refer to estates, the whole of which are poran 
under attachment, and that if any portion or any share of an 
estate, however small, is not under an attachment, the clause 
does not apply. In their Lordships’ opinion, this would be to place 
again an unduly narrow construction, and to limit the meaning of 
plain words. It appears to their Lordships that an estate, any 
portion of which is under attachment, cannot be said to be free 
from attachment, and is, in fact, subject to attachment. The 
reasons why the Legislature should direct information to be given 
to a creditor would apply as much to the case of the creditor 
having a lien on a small, as to one having a lien on the whole, or 
a large part of the estate, 

Entertaining this view, their Lordships are of opinion that the 
judgment of the High Court was right, and they will humbly 
advise Her Majesty that this judgment be affirmed, and the 
ppeal dismissed, with costs. 


me « 









` ' Appeal dismissed. 
gents for the appellant: Messrs. Watkins and Lattey. 


ts for the respondents: Messrs. Harrison, Beal, and ' 
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SOORJOMONEE DAYEE (ong op trae Deraspants) v. SUDDANUND 
MOHAPATTER (PLAINTIFF). 


{On Appeal from the High Court of Judicature af Fort William in Bengal.) 
Res judicata—Act VIII of 1859, 8. 2.— Cause of Action. 


C, a Hindu, subject to the Mitakshara law, adopted S and afterwards B, and 
made a will whereby, after providing for his widow, the family worship, 
Se, he made a division of his real and personal property between his two adopted 
sons. Provision was also made for forfeiture by either of the sons in case they 
disputed the will, in which event the whole estate was to go to the other son 
This will was registered and filed in the Collectors Court. S was subsequently 
disowned by C, and declared to have forfeited his right to anything under 
the will. In 1869, S brought a suit against C, B, and certain persons who 
claimed portions of the property under deeds executed by C, to cancel those 
deeds, to cancel the will, to set aside the adoption of B, and for maintenance. 
In this suit he alleged that C had no power to make any of the devises of 
real estate contained in the will, inamnuch as the whole estate, consisting of 
property inherited by C and property acquired by him from the income of 
such inherited property, was ancestral. The only issue raised in that suit 
referring to the will was whether it was assented to by S. The firs 
Court found that it had been so assented to; that the adoption of 
was valid; and that Se conduct justified C in disinheriting him 
the suit was accordingly dismissed. S appealed to the High Court an 
in his grounds of appeal raised the same contention as before, viz., that t 
whole of the real property was ancestral, and therefore C had no powe 
dispose of it without his consent. The High Court, in 1863, varie 
decree of the first Court, and held that the will must be set aside so 
affected the right of S in the ancestral property, but that the 
property only included that inherited, and not that acquired by 
income of the inherited property. In a suit brought by S, a 
of B and C, against B's widow and the parties to the former 
representatives, to obtain possession of the whole eatate of 
that both the inherited property and the property acquired 
thereof were ancestral. 

Held (reversing the decision of the High Court), 
issue as to the assent of S to the will clearly 
tion of the controversy between the parties, the Co 
and indeed was bound, to decide whether or not 
as to all or to any and what portion of the property 
that point was binding on the parties. ° 






















* Present :—Ste J, COLVILE, SIR B. PEACOCK, 
COLLIER, slssessor, AND SIR 
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According to the general law relating to res judicata, where a question has 1878 
been necessarily decided in effect, though not in express terms between parties Soonzos0NBE 
to a suit, they cannot raise the same as as between themselves in any ` ` Se 
other suit in any other form. SUDDANUND 

S. 2, Act VILO of 1859, dobs not sean the operation of this general law, Mowararras. 
The words “cause of action” in that section must be construed in reference 
to the substance rather than the form of the action. 


APPEAL from a decision of the High Court at Calcutta 
(Loch and Hobhouse, JJ.), dated the 5th May 1869, modifying 
a decree of the Principal Sudder Ameen of Cuttack, dated the 
27th April 1864. 

The facts of the case were as follows :— l 

Chuckurdhur Mohapatter, a Hindu, subject to the Mitakshara 
law, adopted, first, Suddanund, the respondent in this appeal, 
and subsequently one Bonomalee. On the 5th of April 1849, 
Chuckurdhur registered & will, whereby, after making provision 
for his widow, the family worship, &e., he gave a nine annas 
share of his real estate to the respondent, and a seven annas 
share to Bonomalee, dividing his personal property equally 
between them. “Should either-of the sons,” the will concluded, 
‘bring any action in any Court in opposition hereto, then he 
all forfeit his right of adoption, and his right and title to the 
re specified in the deed of division, as a disqualified son, and 
other son shall be entitled ‘to the entire sixteen annas.” 
espondent, on the will being presented for registration, 
arious objections to its being registered in a petition 
to the Registrar of Deeds, in which he denied all 
of its terms and of the second adoption, and objected - 
ivation of his rights. On the 3rd February 1857, 
tition was presented in the,«Collector’s Court, pur- 
signed both by the respondent and Bonomalee, 
admission and consent by both of them, of and 

ill. But later in the same year, violent dis- 
between Chuckurdhur and the respondent, 
etitions in the Collector’s Court, stating in 
ed thé respondent as his son, and-adopted 
se.of disinherison in the will. 
ry 1859, the respondeht ‘instituted a suit 
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1878 against his father, Bonomalee, and certain persons who claimed 
` SoogsowoxeE portions of the property under deeds executed by the father 

Daven 8 > S 
SE for the purpose of setting aside those deeds, the will, and the 
Mouararren, adoption of Bonomalee, and for maintenance, and a declaration 
that his father’s repudiation of him as a son was illegal. In 
his plaint he denied his father’s right to alienate the property, 
alleging that no portion of it was self-acquired, but that the 
whole of the property was either inherited by Chuckurdhur 
from his father, or was purchased out of the proceeds of such 
inherited property. Chuckurdhur, in his written statement, 
maintained that his repudiation of the respondent was rendered 
lawful by the latter’s own disgraceful and hostile conduct; that 
the second adoption was legal; that he had the right to alienate 
the property; and that the respondent had assented to the will. 
He also denied that all the property purchased by him was 
' purchased solely from the profits of ancestral estate. The 
respondent in his written statement joined issue' on the last 

point. 

On the 6th March 1860, the Principal Sudder Ameen dismissed 
the respondent’s suit, holding that the Hindu law allowed two 
adoptions, and that the adoption of. Bonomalee, therefore, w 
valid; that the respondent’s conduct justified Chuckurdhur jį 
disowning him ; and that he had assented to Chuckurdhur’s 
Chackurdhur died on the 17th August 1861. 

The respondent appealed to the High Court from the ju 
of the Principal Sudder Ameen, on the ground, 
others, that all the property was “ancestral, and 

- inalienable by Chuckurdhur, except with the responde 
. The High Court (Campbell and Pundit, JJ.), o 
February 1863, reversed the decision of the Pri 
Ameen so far as it declared the adoption of Bon 
disinherison of the respondent valid; and th 
will so far as it professed to deprive him of his 
to the ancestral immoveable property, but r 
dhur was entitled to do as he chose with 
As to what constituted ancestral property 
Mitakshara law applicable to the case, the 
of inheritance in “the ancestral immov 
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the question was raised before us, we must declare that the -1878 
ancestral property is only thst actually inherited from ancestors, EES 
and not that which has been acquired or recovered, even though D 
it may have been acquired from the income of the ancestral Mouararrer. 
property ; for the income is‘the property of the tenant for life, 
to do as he likes with” (1). l 
On the 23rd of November 1863, Chuckurdhur and Bonomalee 
being both dead, the respondent brought the present suit in the 
Court of the Principal Sudder Ameen against Soorjomonee 
Dayee, the widow of Bonomalee, and others, ‘for possession of 
the whole of Chuckurdhur’s estate, real and personal. He sub- 
| sequently abandohed the claim as to personalty, but claimed 
the whole of the realty as ancestral property acquired by 
Chuckurdhur either by inheritance from his father or by pur- 
chase out of the proceeds of the inherited property. With 
respect to this Soorjomonee maintained that property purchased 
with the income of ancestral property was treated by the 
Mitakshara as self-acquired; and that the matter was a res 
judicata, having been decided against the respondent in the 
revious suit, And further, that a large portion of the property 
ad been purchased from other sources than the income of 
cestral property. ° 
nthe 27th April 1864, the suit was dismissed as regarded 
lf-acquired realty, and all the personalty both self-acquired 
cestral, but decreed as respects the ancestral real estate. 
eal, a Division Bench of the High Court (Steer and 
n, JJ.) differed in opinion, and the case was referred 
J., who, on the 26th September 1866, after the two - 
es had left India, held that the will was good for 
ich the testator could will away; and, secondly, that 
hased by the joint fund followed the character 
hich it was the representation. On review of 
ision Bench of three Judges (Loch, Hobhouse, 
-) upheld the ruling of Trevor, J.; but being 
efendant should have an opportunity of 
of the real estate had been acquired 
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1878 otherwise than out of the accumulations of ancestral property, 
SoonsomonzE they directed the lower Court to receive evidence upon this pont 
Sen and forward the same to the High Court. Thereafter, on ‘the 
Mouaratrer. 5th May 1869, the second Court (Loch and Hobhouse, JJ.), in 

conformity with their previously’ expressed opinion, awarded 
possession to the respondent of all the immoveable estates for 
which he had sued; which included not merely the ancestral 
estates covered by the decree of 28th February 1863, but also 
the acquisitions made out of the income. 
From this decision Soorjomoney Dayee appealed to Her 
Majesty in Council. 
: 
Mr. Leith, Q.C., and Mr. Cochrane, for the appellant, con- 
tended that the decree of 28th February 1863 was a valid and 
subsisting decree and finally settled the rights of the parties; 
that further evidence ought not to have been called for; and 
that the dispositions of property made by Chuckurdhur in his 
lifetime were authorized by Mitakshara law and valid. The 
interest of a son under Mitakshara law is inchoate, only perfecte 
by the death of the ancestor, and carrying with it during th 
father’s life a power of restraining waste. The profits are n 
an increment to the aucestral estate. [Sre L. Des, —A. joi 
family is an institution, and until separation is effected betw, 
its members, the property belonging to it is altogether subj 
the claims of all joint members, the number of whom j 
stantly varying by births, deaths, and marriages.| The; 
14th January 1859 put in issue the validity and effect 
- and petitions, and sought relief on that footing, whil 
dhur set up a paramount title as absolute own 
property, ancestral and self-acquired, and th 
matter was rendered res judicata by the decree o 
ruary 1863— Gregory v. Molesworth(1). (ër 
All that is directed by the decree is res judic 
Judge may say in giving his reasons. SIR 
he says is a negative declaration, the decr 
with what was done in the way of relief. 
We will have the point of res judicata a: 


(1) 8 Atkyns, 626 
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Mr. Doyne and Mr. Cutler, for the respondent, argued that 1878 

there was no binding adjudication against the respondent in the DEE 
previous litigation as to any of he properties now insuit; Act Sahat 
VIII of 1859, s. 2. No issue was raised in the former suit with Monararrer. 
Bonomalee either in his present or previous character. He 
stands on the devise in his favor. [Sir M. Smira.—All the 
property in both the suits was the same. Mr. Leith.—The case 
of Mussamut Mitna v. Syad Fuzl Rub (1) shows that an issue 
is unnecessary if the point decided is raised by the pleadings. ] 
Not merely was no issue raised, but nothing was done under 
the judgment by interfering with the possession. [Sir B. 
Pracoox.—You do not contend that the clause in the will for 
disinheriting in case of the will being disputed is invalid.] No, 
it is admitted, on the authority of Cooke v. Turner (2) that such 
a contention cannot be raised. 





















Counsel for the appellant were not called ‘upon to reply. 


Their Lorpsurrs’ judgment was as follows :— 


This suit was brought by Suddanund Mohapatter, as adopted 
on and heir-at-law of Chuckurdhur, against Soorjomonee Dayee, 
widow of Bonomalee, the devisee of Chuckurdhur, to obtain 
sion of all the estate, real and personal, of Chuckurdhar, 
defendants were joined, but inasmuch as Soorjomonee is 
appellant against the judgment, which was in favor 
intiff, the rights of the plaintiff as against Bonomalee 
o be considered. The claim to the personal property 
ed by the plaintiff, nor did he dispute that Chuckur- ~ 
ight to dispose by will of all real property which 
equired by him; but he asserted that there was 
real property; that all the real property of 
either ancestral in the strict sense of the 
uired by inheritance from his father) or 
come of ancestral property, whereupon it 


's L A. 573; S. 0,6 B. L, R., 146. 
2) 15 M. & Wa 727 t 


310: 
1878 


BENGAL LAW REPORTS. ~— [VOL. XI. 
The defendant did not maintain that Chuckurdhur could 


ees devise his ancestral property, properly so called, but maintained 


Y. 
SUDDANUND 
MOHAPATTER, 


` not it had been decided, in a manner binding upon’ the parties, 


` respondent that this question was in fact decideg 


that what he had bought from the income of ancestral property 
was, according to the Mitakshara law (which is admittedly 
applicable to this case) self-acquired, and disposable by his 
will. She further maintained that this very question had been 
decided in favor of Bonomalee in a previous suit between the 
plaintiff and him. She also contended that, in fact, a large 
portion of the property had been bought by Chuckurdhur 
from other sources than the income of ancestral property. 

The High Court held that this question had not’ been so 
determined as to bind the plaintiff. After directing further 
evidence to be taken upon the point, they found as a fact that 
the real property bought by Chuckurdhur had been bought 
from the income of ancestral property: and, that being so, they 
ruled that, according to the Mitakshara law, he had no power 
to dispose of it by will. 

The first question which arises in the cause is, whether or 
























that Chuckurdhur had the power to devise by will such rea 
property as he had acquired out of the income of his ancestra 
property ? 7 

The suit in which this question is alleged by the defendan 
have been so decided, was brought by the plaintiff a 
Bonomalee and others in January 1859, and judgment wag 
in it in 1863. It is not now denied by the Counse 


judgment, but it is argued that the question was y 
as‘to give the Court juxisdiction to decide it, 
judgment upon it was ultra vires. 

The facts necessary to make that suit iy 
follows :— 

Chuckurdhur had first adopted the plan? 
adopted Bonomalee. On the 5th April 14 
giving `a nine annas share of his real estate 
a seven annas share to Bonomalee, divid 
equally between them. The will con 
effect that if either devisee disputed 


x 
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benefit under it. Chuckurdhur shortly afterwards published 1878 


this will by filing it in the Court of the Collector. Bs sO ROMER 
Violent disputes having arisen between the plaintiff and his a 


S 
father, in the course of which the plaintiff disputed his father’s MOHAPATTER. 


competence to make a will, Chuckurdhur, in 1857, filed in the 
same Court two petitions, the purport of which was that he 
„disowned the plaintiff as his son, and adopted, and acted upon, 
the clause of the will depriving either devisee who disputed it 
of any benefit under it. 

On the 14th January 1859 the plaintiff filed a plaint against 
his father, and against Bonomalee, and some other persons who 
had obtained property under deeds executed by his father, for 
cancellation of those deeds, for cancellation of the adoption of 
Bonomalee, for cancellation of the will, and for maintenance. 
He alleged the will to be inoperative and fraudulent, on the 
ground that his father had no testamentary power over his 
ancestral property, to which the plaintiff was jointly entitled 
with him during his life; he further alleged that his father had 
cequired such property as he had not inherited, from the proceeds 
his ancestral property, and that such property was therefore 
ncestral; and in a schedule appended to his plaint, entitled 
schedule of the disputed property,” he distinguished 
tral zemindaris from zemindaris acquired from the profits 
pestral estate. The case of Kanth Narain Singh v. Prem 
urey (1), decides that it was competent for the plaintiff 
such suit in his father’s lifetime. 
dhur, in his answer, maintained his right of dis- 
will in these terms: “ The plaintiff writes that I S 
rity to transfer ancestral estates by sale dr gift, 
r the reversal of the will and the deeds of gift 

This is his mistake, because I am the owner 
s, ancestral and self-acquired, and have every 
them by sale or gift in various ways.” He 
fact that his purchases of land were made 
f the ancestral estate. 

n the plaintiff reasserted his right of 





















(1) 3 W. R, 102. ° 
41 
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1878 ` inheritance, and maintained that in that right he was entitled to 
cr alla require, among other things, the cancellation of the will. 
Suso konp He reasserted that all the estates of his father were ancestral 
Mouararrae, estates, and none self-acquired according to Hindu law, and 
that by that law they are not transferable by sale or gift or 
otherwise; and joined issue on the fact that the purchased 
estates were acquired otherwise than from the proceeds of 
ancestral estate. 

In their Lordships’ opinion, the effect of the pleadings is that 
the plaintiff sought, inter alia, to set aside the will on the ground 
that the testator had not the power to make any of the devises 
of realty that it contained, inasmuch as he could not devise 
ancestral real property, and all his real property was in point 
of law ancestral, consisting of such as he had inherited from 
his father, and such as he had bought out of the income of it. 

It is true that this question is not raised as distinctly as it 
ought to have been in the issues, the only issue directly refer-' 
ring to the will being, whether or not it was assented to by the 
plaintiff, an issue clearly embracing but a portion of the con 
troversy between the parties. That the question was, howeve 
raised in the suit, appears not only by the pleadings whic 
have been referred to, but by the grounds of appeal by t 
plaintiff from the decision of the Principal Sudder Am 
which was against him, wherein he insists (among other t. 
that the will is wholly irregular and illegal, and 
defendant had no power under the shastras to execu 
a will or wills. He says:—“ all the properties move 

-  immoveable are ancestral, and not the self-acquire 
of my adopted father; therefore, according to the 
the Mitakshara shastia, gifts of even a portion 
consent of your petitioner are illegal and improp 
dhur, in opposition to the grounds of appeal 
will was valid and regular, and that he h 
dispose by it of all property not ancestral in t 

If both parties invoked the opinion of th 
question, if it was raised by (he: pleading 
Lordships are unable to come to the co 
because an issue was not framed whic 
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embraced the whole of it, therefore the judgment upon it was ` 1878 
ultra vires. Toso hold would appear scarcely consistent with Soonsouonss 


the case of Mussamut Mitna v. Syud Fuzl Rub (1), wherein pe so 
it was held that in a case where there had: been no issues at all, Momararree. 
but where nevertheless it plainly appeared what the question 
was which was raised by the parties in their pleadings, and was 
actually submitted by them to the Court, the judgment upon 
it was valid, ` 
Their Lordships are of opinion that the plaintiff sought for 
the decision of the Court on this question, whether his father 
had or-had nct the power to dispose of all or part of his real 
property by will, he himself dividing that property under two 
heads, viz., ancestral property, and that derived from the income 
or profits of ancestral property; that this question was raised 
by the pleadings and treated by both parties as before the 
Court, and that the Court had jurisdiction, and indeed were 
called upon, to decide whether or not the will was operative 
as to all, or to any, or what portion of the property. The 
rincipal Sudder Ameen decided in substance in favor of the 
laintiff as far as the ancestral property was concerned, but 
ismissed his suit as far as it related to the property derived 
m the income of &ncestral property. , 
n appeal from this decision came before the High Court 
28th February 1863, after the death of Chuckurdhur, 
ow becomes necessary to refer to the judgment-given on 
al (2). After stating that “ the present suit is brought 
nund for maintenance, to declare the adoption of 
invalid and unlawful, to declare that the father’s S 
the plaintiff as a son ig illegal and beyond the 
to declare the will and petitions disinheriting 
d inoperative, and to set aside certain deeds 
(with which we are not concerned at present,) 
oceed to say that the case involves several 
of Hindu law, and ‘they thus divide those 
the status of Bonomalee, whom the plaintiff 
3;8 0, (2) D e report in Marsh., 417; 
and §, 0.,'2 Hay's Rep., 206. 
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seeks to declare to be no lawful son of Chuckurdhur;” secondly, 
“the status of plaintiff who seeks to be declared a son, and 
whom the father sought to repudiate;” and thirdly, ‘the 
property.” After deciding in favor of the plaintiff on the 
question of adoption and status, they then proceed to deal 
with the question of property in these terms :—“ With respect 
to the property, our decision must follow the decisions regarding 
personal status above laid down. By the Mitakshara law appli- 
cable to the case, the son has a vested right of inheritance in 
the ancestral immoveable property; and as the question was 
raised before us, we must declare that the ancestral property 
is only that actually inherited, and not that which has been 
acquired or recovered, even though it may have. been acquired . 
from the income of the ancestral property, for the income is the 
property of the tenant for life to do as he likes with it. On 
the other hand, the father has it in his power to dispose as he 
likes of all acquired and all personal property. Such, then, 
being the status of the parties, and such the law, we declare 
that the will and the petitions sought to be set aside ar 
inofficious and inoperative so far as they profess to depri 
the plaintiff, the only son of Chuckurdhur, of his right 
succeed to the whole ancestral immoveakde property held 
the said Chuckurdhur; but as regards all other property, s 
that Chuckurdhar was entitled to do as he chose, and o 
disinherit his son, we cannot interfere, and in so far 
the prayer of the plaintiff. There is not the least d 
by the petitions presented by Chuckurdhur, he un 
published his will and desire to deprive the pl 
right tô the property so far as he could deprive hj 
it to Bonomalee.” They then deal with the ques 
to the will, which they find in favor of the pl 
they proceed to say, “the father being dea 
have waived a decision of the claim to main 
respect to the deeds of sale and gift soug 
the appellants must again go into Court 
of the ancestral property, they are sa 
declaration that such deeds cannot affect 
and that they are at liberty in any fresh 
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sion of all such ancestral property.” In their Lordships’ opinion 1878 
the Court had the power to substitute, with the consent of the Soonsonownn 
parties, such a declaration for the relief specifically asked for, Ze 

‘ ‘ e SUDDANUND 
viz., the cancellation of the will. AIONA PATTER: 


The 2nd clause of Act VIII of the Code of Procedure 
of 1859 isin these terms: “ The Civil Courts shall not take 
cognizance of any suit brought on a cause of action which shally 
have been heard and determined by a Court of competent 
jurisdiction, in a former suit between the same parties, or between 
parties under whom they claim.” Their Lordships are of 
opinion that the term “cause of action” is to be construed 
with reference rather to the substance than to the form of action, 
and they are of opinion that in this case the cause of action 
was in substance to declare the will invalid, on the ground of 
the want of power of the testator to devise the: property he 
dealt with. But even if this interpretation were not correct, 
their Lordships are of opinion that this clause in the Code of 
Procedure would by no means prevent the: operation of the 
general law relating to res judicata, founded on the principle 
€ nemo debet bis vexari pro eddem caus.” This law has been 
aid down by a series of cases in this country with which the 
fession is familiar. It has probably never been better laid 
than in a case which was referred. to—Gregory v. 
sworth (1)—in which Lord Hardwicke held that where 
tion was necessarily decided, in effect though not in 
terms, between parties to the suit, they could not raise 
uestion as between themselves in any other suit in 
rm: and that decision has been followed by a long 
cisions, the greater part of which will be found 
very able notes of Mr. Smith to the case of the 
ingston (2). 
ese principles of law to the present case, their 
opinion that there has been a binding decision 
tiff and the defendant—who, for this purpose, 
ion of her late husband—that Chuckurdhur’s 
to dispese of all such real property as he 


(2) 2 Sm. L. CG 6th Edit., p. 679. 
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had acquired out of the income of ancestral property. Their 


Een Lordships agree with the High Court. that Chugkurdhur did in 


v. 
Suppanuxp 


fact devise the property over which he had the power of disposi- 


Monararrsn. tion to Bonomalee; and they regard the petitions of 1857 not 


wm ` 


as in the nature of new wills, but as declarations of his intention 
to act upon the clause of forfeiture in his will, a clause which; 
according to the case of Cooke v. Turner (1), would be valid 
and operative. 

Having come to this concltsion, their Lordships forbear from 
intimating any opinion on the points of law which would have 
arisen had their decision on this been different, on one of the 
most important of which the judgment of the 28th of Febru- 
ary 1863, and that which is now under appeal, are in conflict. 

Their Lordships will therefore humbly advise Her Majesty 
that the decree of the High Court be reversed, and the decree 
of the Principal Sudder Ameen affirmed. 

Considering that the complications which have arisen have 
been due in some measure to the manner in which Chuckurdhur 
himself dealt with his property, and that the Courts below, 
both that of the Principal Sudder Ameen and the High Court 
thought this a case in which each party ought to bear his ow 
costs, their Lordships are of opinion that each party sho 
bear his own costs in this appeal, and before the High Court 














Agent for the appellant: Mr. F. Graham. 
Agents for the respondent: Messrs. Barrow and 


(1) 15 M. & W., 727; S. C, 14 Sim, 493. 
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` D LD 
BODH SING DOODHOORLA AND ANOTHER (Derenpants) e 
GUNESH CHUNDER SEN Ann orpnpg (PLAINTIFFS). 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 
é : 
Hindu Law— Joint Family—Separate Acquisition—Evidence—Act VIII of 
1859, s. 260. 


In a suit by a member of a joitt Hindu family to recover possession of 
certain property alleged to belong to the joint estate, but which had been 
purchased by the defendant at a sale in execution of a decree, passed against 
the estate of R, one member of the family, for his separate debt, the 
defendant sought to rebut the presumption that the property in dispute was 
part of the joint estate by showing that, though the members of the family 
were joint in food, and at particular seasons of the year Jived together in the 
family dwelling-house, they also had separate dealings and funds of their own; 
and that while the family had some ancestral estate, several members of the 
family had acquired separate property from their own funds, and dealt with 
it as their own without reference to the other members of the family. They 
also relied on the following facts as showing that the property in dispute was 
e separate property of R, viz., that during Ka lifetime the other members 
the family allowed him to appear to the world as the sole owner thereof, 
d on ore occasion when R, B the kurta, and a third member of the family, 
tered into a securitygbond with the Collector, whereby R pledged this 
erty, and the two others pledged other properties, each of them described 
roperty pledged by him as being in his possession “ without the right 

o-sharera.” 
other hand the plaintiff, in addition to oral evidence to show that 
in dispute had been purchased out of the joint family funds, 
purchase was made in the name of R alone, filed the family 
and the private account-books of R for the same purpose, as 
etters which'passed between B and R relative to the, purchase 
















the evidence as to the separate trading, funds, and 
ral members of joint family, and their independent dealing 
disclosed such a state of things as might be fairly held to 
er to rebut, the ordinary presumption of Hindu law as 
e of one member of a joint family, and to throw upon 
tablishing the joint nature of the property claimed 
ce; 

N'BEE Sie J. W. Cotemtg, Siz B. Peacocx, Lorp 
Sie R. P. COLLIER, AND Sm L. Pest, 
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2ndly, that the provisions of s. 260, Act VIII of 1859, apply to 


Bonn Sine ordinary benumi purchases at execution-sales, but do not affect purchases 
SE of property by one member of a joint Hindu family in his own name, but 


Guneak 
Crunper Sam. 


with the joint funds ; 

8rdly, that the mere fact that R, while trading on his separate account, 
was permitted by the other members of the joint family to appear to the 
world as the sole owner of family estates, did not disentitle those members 
to recover from the defendant the purchaser at a sale in execution of a -decree 
against R, their own share of such estates ; 

4thly, that the misrepresentation as to his separate ownership made by 
R, in the security-bond given to the Collector, could not be regarded in the 
present suit as more than'an admission inconsistent with the title now asserted 
by the plaintiff, the defendant not having purchased on the faith of such 
inisrepresentation ; 

dthly, that the letters between B and KR, relative to the purchase by the 
latter of the estate in dispute, were admissible as against the defendant. 


APPEAL from a judgment of the High Court (Loch and 
Glover, JJ.), dated the 29th June 1868, affirming two judg- 
ments of the Principal Sudder Ameen of Moorshedabad, dated 
the 26th February 1867. 

The appellants, defendants in this suit, were the purchasers of 
the right, title, and interest of the heirs of one Ramsoonder Se 
in two estates, called Shahjehanpore and Cossipore, which wer 
sold in satisfaction of decrees obtained against Ramsoonder 
estate for his separate debt. e 

The respondents, plaintiffs, brought these suits to récover 
session of a share of the estates of Shahjehanpore and 
pore, to which they claimed to be entitled as members of 
Hindu family with the funds of which the estates in 
were, as they alleged, originally purchased, though th 
had been made in the sole name of Ramsoonde 
persons, *said to be co-sharers with the plaintiffs, di 
plaintiffs in the suit, and were made defend 
but neither Benoderam Sen the kurta of the joj 
Ramchunder the brother of Ramsoonder were par 
suit was originally brought for the shares clai 
tiffs in both estates, but the suit was subse 
two, as some of the defendants were interes 
of Shahjehanpore. e 

The defendant Benoderam Sen was, as a 
the head and managing member of th 
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lived at the family dwelling-house, at Koredha in Beerbhoom, 19 
at some cousiderable distance from the estates in suit, which both poon Sma 
lay in the zilla of Moorshedabad. GE 

With respect to the estate of Shahjehanpore the facts were as Caunper Sen. 
follows :— 

Ramsoonder Sen had, for many years before his death, held the 
office of treasurer and dewan ‘to the Nawab Nazim, and he 
resided and carried on business as a money-lender and banker at 
Khagra, near Moorshedabad. 

About 1856, Ramsoonder took a patni of Shahjehanpore in 

his own name from one Raja Soorjonarain Sing, and the Raja 
having subsequently borrowed Rs. 8,000 from Gunganaraia 
Sen, another member of the family, executed an assignment, 
by which Ramsoonder was to pay out of his patni rent 
Rs. 1,500 to Gunganarain towards satisfaction of the debt. 
In 1859, another creditor of the Raja, having sued out 
execution of a decree against him, Ramsoonder, after having put 
in a petition to protect his own interest as patnidar, attended 
he sale, and, on the 4th July 1859, bought and paid for osten- 
ibly with his own money, and in his own name as purchaser, the 
te of Shahjehanpore, and was said to have obtained a sale 
cate for the same. 
m the time of his purchase, down to his death in December 
or January 1863, Ramsoonder, in all respects, acted 
ole proprietor of Shabjehanpore, granting leases, and 
jon, both as defendant and plaintiff, asserting his 
t to the estate. When Ramsoonder died, he was 
indebted, and suits were pending against him. 
of January 1863, Benoderam petitioned the Çol- 
ansfer of Shahjehanpore into his name, alleging 
hased, in the name of Ramsoonder, the share in 
ter, who was his nephew. Ramchunder Sen, 
nder, had, on the death of the latter, obtained 
inistration of his estate, which in his appli- 
tion he represented as consisting of “ zemin- 
Compasy’s paper” of the value of about 
‘Benoderam’s presenting his petition, 
etition assenting to Banoderam’s claim, 
42 
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and an order was accordingly made as prayed in May 1863. 
About this time various judgment-creditors of Ramsoon- 
der were seeking for execution of decrees obtained against him 
or his estate, and among them certain persons, Seetulchund 
Settya and others, had applied for the attachment of Shahje- 
hanpore, on the allegation that it formed part of Ramsoonder’s 
estate, and attachment accordingly issued. In September 1863, 
Benoderam Sen petitioned the Principal Sudder Ameen for 
the removal of this attachment, on the ground that Ramsoonder 
had no interest whatever in Shahjehanpore, which had been 
bought with the petitioner’s money. He did not then set up 
the case that the whole joint family, including Ramsoonder, 
were interested in Shahjehanpore, but alleged, that it was solely 
his. This claim was, on the 20th September 1864, rejected 
by the Principal Sudder Ameen, and an order was made for 
the sale by auction of Shahjehanpore, in satisfaction of the 
deorees against Ramsoonder Sen. The plaintiffs do not appear, 
during the pendency of those proceedings, or before the exe- 
cution sale at which the appellants purchased, to have com 
forward or given any notice of their alleged title or clai 
The sale in execution of Shahjehanpore took place on the 
November 1864, when the right, title, and jnterest of Ra 
der Sen therein was sold for Rs. 40,300, or nearly three 
the price paid five years before by Ramsoonder, to the 
lanta, and a third party, who was defendant bel 
Gopalchund Settya. Possession was delivered to the p 
without any opposition on the plaintiffs’ part of 
interest in Shahjehanpore, which had stood in 
name. ° 

As to the estate of Cossipore, the following we 

In September 1855, Ramsoonder Sen applied 
of Moorshedabad for the registration of h 
purchaser of four annas of Cossipore from 
the then proprietor, and in April 1856, he 
cation with regard to the remaining twel 
been purchased by him from one Shibram 
were accordingly registered in his name. 
Sen pledged Cossipore to Governm 
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Collectorate treasurer, and at the same time Benoderam and 1878 
Brojomohun, one of the plaintiffs, pledged other properties, each ee: 
property being described as being in the possession of the he 
pledger “without the right of any co-sharers.” In May 1862, Coon Sew. 
the Collector having directed his Nazir to make inquiries 
whether Ramsoonder was in the undisputed possession of Cossi- 
pore, the Nazir reported that “ Ramsoonder Sen is-in possession 
of the mehal, mentioned in the order, without any co-sharers.” 
Ramsoonder appears throughout to have dealt with Cossipore 
as if he alone had an interest in it. On the death of Ram- 
soonder, Benoderam, on the 15th January 1863, presented a 
petition similar to the petition presented by him with regard to 
Shabjehanpore, alleging that he had purchased Cossipore in 
Bamsoonder’s name; and Ramchunder in this case also admitted 
the validity of the claim set up by Benoderam, and thereupon, not- 
withstanding objections made by the judgment-creditors, Beno- 
deram in May 1863 obtained an order for the transfer of it into 
his name. In October 1863, the creditor of Ramsoonder, at 
hose suit Shahjehanpore was sold, having caused Cossipore also 
be attached in execution of his decree against Ramsoonder’s 
te, Benoderam petitioned for the removal of the attachment 
the same allegations ag those made by Ramchunder, viz., 
amsoonder had no interest therein, and offering to prove 
e production of private account-books and income-tax 
The Principal Sudder Ameen rejected this claim, and 
t of November 1864, Cossipore was sold by auction 
d by the appellant, Bodh Sing Doodhooria, alone 
, or nearly Rs. 19,000 more than it had been 
y Ramsoonder Sen. The present suit wis insti- 
h August 1865. 

bmitted that the purchasers were, under the cir- 
ntitled to retain the share of Ramsoonder, and 
her members of the joint family, inasmuch as 
om of their family, properties acquired with 
property, and these-had been so acquired, 
ad known nothing about the sales in 
In support of their case as to both 
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estates, the plaintiffs filed .certain account-books said to contain 
the family accounts kept at the family-house at Koredha, and 
also separate account-books of ‘Ramsoonder, from which they 
professed to show how the purchase-money was remitted from 
Koredha to Ramsoonder at Moorshedabad, and they called 
witnesses to prove the remittance of the money, the entries in 
the accounts and the joint possession of the family; they also 
filed certain letters, alleged to have passed between Benoderam 
on the one side, and his son Ramkristo and Ramsoonder on the 
other, relative to the purchase of Shahjehanpore, and a patni 
lease of a portion of that estate to one Surusuttee Dabee, which, 
though granted in Ramsoonder’s name, required her to pay her 
rent into the family-kutcherry at Koredha, and not to Ram- 
soonder at Khagra. i 

The substance of the defence on the merits was, that the suit 
was false and fraudulent; that the plaintiffs, with full know- 
ledge, had allowed Benoderam to claim the properties in suit as 
if his own exclusively to defeat creditors ; and that on the failure 
of that attempt the present false claim was substituted for th 
former, and that the plaintiffs, who had never advanced an 
such claim before the sale in execution, should’ not now 
allowed to do go. : e 

















The material issues as to Shahjehanpore were :— 


“ 5th.—Can plaintiffs’ suit proceed under s. 260, 
of 1859? 


"or, Whether plaintiffs, and the pro forma 
living jointly, purchased the disputed mehal, S 
with jojnt funds, in the name of ‘Ramsoonder Sen 
possession thereof; or Ramsoonder Sen alon 
held possession of it ?” 


. Those as to Cossipore were the same, wi 
the fifth, which did not arise as to Cossipore. 
On the 26th of February 1867, the Prin 
delivered separate judgments as to both es 
plaintiffs below decrees for the shares 
costs, 
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The judgments were the same, except as regards the question 1878 
which was confined to Shahjehanpore, as to the effect of the Zon Six 


DoopHoorta 
certificate eren to Ramsoonder Sen, as to which the Principal v. 


Sudder Ameen held that the purchase being before the promul- De 
gation of Act VIII of 1859, the 260th section was not appli- 
cable. š 

As to the main question of fact, viz., whether the estates in suit 
were purchased out of joint fands, the Principal Sudder Ameen 
held that as the defendants did. not deny that the plaintiffs were 
members of a joint Hindu family, the burden was on them to 
prove that Ramsoonder had bought out of separate funds; and 
that, they having failed to show this, the estates must be con- 
sidered to be joint. 

The High Court, on appeal Soe Wée decisions, on the 29th 
June 1868, delivered one judgment, as to the two estates, dis- 
missing the appeals. 

The material portion of the judgment, which was delivered by 
Loch, J., was as follows :— 

“The question that we have to determine is whether the property in 
it was the self-acquired property of Ramsoonder Sen, in which the ` 
intiffs, members of the family, have no interest ; or whether it was 
hased by the joint funds of the family in the name of Ramsoonder ? 
are two subordinate questions which are urged by the learned 
| for the appellants: first, that the evidence upon which the 
Sudder Ameen has relied, consisting of letters between ` 
f the family, and certain account-books, is inadmissible as 
niust the defendants, appellants; and, second, that» the 
ine of acquiescence is applicable to this case. 
lants, appellante, have, we think, sufficiently discharged . 
upon them of making ont a good primd façie tase 
waa the sole property of Ramsoouder Sen. Lot 
first taken in patniin the name of Ramsoonder. It 
rchased in the name of Ramsoonder ; leases and 
given in his name; and when Sreekishen Sen, 

was appointed treasurer of the Collectorate of 
der and Benoderam, Brojomohun and Bissessur 
8 sureties, and pledged certain properties as 
exclusively. Among these properties was 
of another suit similar to the present, and 
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taken up with this suit in order that the evidence recorded might be" 
made use of in both cases ; consequently no inference can be drawn from 
the fact of the family having some joint property, that all property, in 
the names of the several members of the family, belong to the family. 
It has been further shewn to us that, after Ramsoonder’s death, Benode- 
ram applied to have his name registered as propiietor of thia estate and 
of Cossipore ; that when this estate and Coasipore were advertised for 
sale in satisfaction of the claims of the judgment-creditors, Benoderam 
came forward and claimed this property as exclusively his own, alleging 
that he had purchased them in the name of Ramsoonder. The evidence 
of the witnesses and of those members of the family who have been 
examined clearly shows that, though the family were joint in food, and 
at particular seasons of the year lived together in the family dwelling- 
house at Koredha, they also hud separate dealings and funds of their 
own, The facts thus brought to our attention render it impossible for 
us to look upon the family as a joint Hindu family in ‘the ordinary 
sense of the term,—that is, as a family having all things in common ; all 
acquisitions being made from the joint funds of the family ; and all 
members being entitled to share in the benefits of any property held in 
the name of any member of the fumily. It is clear to us from the 
evidence that, while the family have some ancestral property in joi 
possession, some of the members of the family acquire separate p 
perty from their own funds, and dealt with it,as their own wit 
reference to the other members of the family. It is obvious how 
soonder obtained a separate fund of his own, He held the 
treasurer to the Nawab Nazim, and in that capacity had all op 
of making money to which the members of the family coul 
possible right, so that in this case the ordinary presumpti 
arise that, when a Hindu family is joint, all property in 
any members of the family ie joint property.” 























The learned Judge then proceeded to comm 
able length on the evidence. He was of opinio 
were not admissible as against the defend 
accounts were unsatisfactory, but he consi 
evidence proved the estates to have been joj 
and he concluded :— 


“On the whole, therefore, I think that the 
Principal Sudder Ameen, that these properti 
Cossipore are family property, and that the 
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soonder Sen exclusively, and that the auction-purchaser has bought the 1878 
rights and interests of Ramsoonder Sen in these properties, and nothing Boos Sine 

. m d OODHOORIA 
more, is a correct one, and under this view of the case, I would confirm D 
the order of the Court below and dismiss the appeal with costs.” ES 


The defendants appealed from this decision to Her Majesty in 
Council. 


Mr. Leith, Q.C., and Mr. Doyne for the appellants.—The 
Principal Sudder Ameen was wrong in not applying s. 260 of - 
Act VIII of 1859 to the case. The purchase of Shahjehan- 
pore was three days after the lst July 1859, the day on which 
the Act came into operation; s. 387. The High Court having 
held that the appellants had made out a primd facie case, 
and that the account-books produced by the plaintiffs did not 
support their contentions, erred in relying upon the oral 
evidence. The whole family stood by and allowed the pro- 
perty to be considered as the separate estate of Ramsoonder. 
Benoderam, the manager of the joint family, on Ramsoon- 
er’s death, claimed the property as his own, and another 
ember of the family, Ramchunder, admitted it. Then at the 
eof the attachment, Benoderam, the manager, never set up 
laim of the joipt family. The appellants are allowed to 
ra very large price this property, and the manager of 
ily having then set up a false case, which the family 
e known of, the joint family is clearly estopped from 
up a different case. But even if there were no 
conduct is a bar to their obtaining relief in the 
q. Jur, ss. 384—390. If these estates were 
were not the debts those of the joint family ; 
the plaintiffs now’ set aside the sales? The 
en misled by Benoderam’s fraud, and this 
, will go to the joint family, and Benode- 
efit. 


d Mr. Cutler for the respondents.—The 
; indeed, the High Court might have 
operly given effect to the letters and 
ence between members of the family 
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1878, and Ramsoonder would be evidence as against the purchasers 
Bons Swe of Ramsoonder’s interest. The lower Courts have agreed in the 


Doopuoorra 
v facts. 


Gunzex , 
Cuunpee Sex. Th iy LORDSHIPS gave the following judgment Ss 
On the 21st of November 1864, the appellants became the 
purchasers, at an execution sale, of the right, title, and interest 
of one Rameoonder Sen in two distinct estates, viz., Shahjehan- 
pore and Cossipore. Both had been attached by one Inder- 
chunder Doogur in execution of a decree which he had obtained 
against the representatives of Ramsoonder in a suit commenced 
_ against that person in his lifetime for what is admitted to have 
. been his, separate debt. The price paid by the appellants 
would have been adequate if the judgment-debtor had been the 
sole owner of the properties purchased. In August 1865, the 
respondents, representing themselves to be the persona who 
jointly with the sons of Ramsoonder, his brother Ramchunder, 
and one Benoderam Sen, constituted a joint and undivided 
Hindu family, and alleging that the properties so purchase 
formed part of the joint estate of that family, brought the sui 
out. of which this appeal has arisen, in order to recover b 
estates, minus the assumed shares of Benoderam, Ramsoo 
and Ramchunder therein; and the first ‘question fo 
Lordships’ determination is, whether there are sufficient 
for disturbing the conclusion to which both the Indi 
have come, viz., that the properties in dispute w 
part of the joint family estate. 

It is not disputed that Ramsoonder was a mem 
and undivided family. The status, however, 
peculiar, Mr. Justice Loch says (and neither 
the accuracy of the description):—* The evide 
and of those members of the family who 
clearly shows that, though the family we 
particular seasons of the year lived to 
dwelling-house at Koredha, they also h 
funds of their own. The facts thus 
render it impossible for us to look 
Hindu family io the ordinary sense 
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family having all things in common, all acquisitions being made 1878 
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from the joint funds of the family, and all members being entitled Bonn Bras 
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to share in the benefits of any property held in the name of any kW 
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.member of the family. .It is clear to us from the evidence that, Cacxpsn Sex. 


‘while the family have some ancestral property in joint possession, 
‘some of the members of the family acquired separate property 
from their own funds, and dealt with: it ag their own without 
reference to the other members of’ the family.” . Such a state of 
things may,,in their Lordships’ judgment, be fairly held to weaken, 
if not altogether to rebut, the ordinary presumption of Hindu 
law as to property in the name of one member of a joint family; 
and to throw upon those who claim as joint property that of 
-which they have allowed their coparcener, trading and incurring 
liabilities on his separate account, to appear to be the sole owner, 
the obligation of establishing: their title by clear and cogent 
evidence, ‘There can be no doubt that, if the evidence adduced 
‘by the respondents, the plaintiffs in the suit, be believed, there 
is enough to prove their case. And both of the Indian Courts 
ave found in their favor. The two Courts have, however, 
iffered considerably in their appreciation:of parts of the 
ence; and the decision of the High Court is based upon 
wer grounds than that of the Principal Sudder Ameen. 
following are -undisputed facts concerning the two 
Shahjehanpore, or .at least that portion of it which 
ion in this suit, was the -zemindari of one Raja 
Sing. At various dates before'1859 he had granted | 
rt, and several ijaras of other parts, of this 
ame of -Ramsoonder, and had assigned the rents 
ijaras, by way of security for certain advanges 
im by other members of Ramsoonder’s family. 
uly -1859,-the .zemindari, -which has been 
of other creditors, was put up for sale, and 
Ramsoonder as the highest-bidder. He 
to possession of it, and from that time 
eath, his name stood in the Collector’s 
e registered proprietor. It has been 
ere is no question in this suit touch- 
interests acquired An the name of 
43 
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Ramsoonder before this execution sale. The only question is, 
whether the zemindari interest, which was then sold, became, 
by virtue of that sale, the separate property of ‘Ramsoonder, or 


Cavansr Sex. part of the joint property of the family. 


Of Cozsipore, a four annas share belonged to one Kissoreemonee 
Dossee, the remaining twelve annas standing in the name of 
Shibram Dey, who has been called as a witness in the cause. 
Tn 18565 the four annas share was purchased in the sole name of . 
Ramsoonder Sen, and on his petition his name was substituted 
for that of the vendor as the proprietor of this share in the 
Collector’s book. In April 1856, the interest of Shibram 
Dey was, on the suggestion that it had been purchased by 
Ramsoonder, also transferred into his name, and he was thence- 
forward, until the time of his death, the sole registered proprie- 
tor of the whole property. 

Ramsoonder died in December 1862, pending the suit in 
which the execution, which is the foundation of the appellanta’ 
title, issued, but before judgment had been recovered therein 
He left as his heirs two infant sons, and, on the 15th of Januar 
1863, his brother, Ramchunder, obtained a certificate of adminj 
tration under Acta XL of 1858 and XXVII of 1860, empo 
ing him to manage the estate of the deaeased. In his 
cation for this certificate, Ramchunder had stated 
brother’s property in debts, zemindari, trade, 
Company’s paper, was worth about Rs. ‘50,00 
same 15th of January, Benoderam Sen, the eldest 
manager of the joint family, presented two p 
Collector of Zilla Moorshedabad, praying i 
Shahjéhanpore, in the other that Cossipore, 
red into his name, on the allegation th 
purchased by him in the name of Ramso 
that he was the true owner thereof. In F 
chunder, as manager of Ramsoonder’s 
admitting the title of ‘Benoderam, and, 
‘1863, orders were made that the name o 
recorded instead of that of Ramseonde 
of both estates. ) 

In June 1863, judgment was reco 
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Ramsoonder in the suit of Inderchunder Doogur, and 1878 
both estates were afterwards attached as part of the property of ope one 


DoopHoorra 
the judgment-debtor. It follows, from what has been just S ES 
stated, that both, when so attached, stood in the name of Caunpsr Sex. 


Benoderam. 

Thereupon Benoderam came in to set aside the attachments. 

His claims were dealt with separately according to the provisions 

’ of the 246th section of the Code of Civil Procedure. In each 

case he claimed to be the sole proprietor of the whole estate, + «=~ 

and, as such, entitled to have the attachment removed. Both ` 
claims were dismissed by separate orders, dated the 20th of 
+ ` September 1864, which directed the property claimed to be 
sold. The usual proclamations of sale were made on the 23rd 
of September, and the execution sale took place on the 2lst of 
November 1864. ` 
It may be well, before considering the grounds upon which 
the two Indian Courts have held the estates in question to be 
the property of the joint family, to dispose of a point taken 
the appellants, which applies only to Shahjehanpore. The 
ellants contend that, whatever be the weight of the evidence 
to the real nature of the purchase, the title of Ramsoonder 
is estate as his separate property must prevail, by reason 
-having purchased it at an execution sale held after Act 
. 1859 (the Code of Civil Procedure) had come into 
and by force of the 260th section of that Statute, 
ides that or any suit brought against the certified 
the ground that the purchase was made on behalf 
on, not the certified purchaser, though by agree- 
of the certified-purchaser was used, shall be 
ts.” Their Lordships will not inquire whether 
roof that Ramsoonder, who purchased at an 
ew days after the Act came into operation, 
under the Act, or of its terms, if he did 
ssuming him to have been the certified 
eaning of the Act, they are of opinion 
section do-not apply to such a case as 
e designed to check the practice of 
as benami purchages-at execution 
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sales,—z.e., transactions in which A secretly purchases on his 
own account in the name of B. Their Lordships think that 
they cannot be taken to affect the rights of members of a joint 
Hindu family, who by the operation of law, and not by virtue 
of any private agreement or understanding, are entitled to treat 
as part of their common property an acquisition, howsoever 
made, by a member of the family m bie sole name, if made by 
the use of the family funds. 

It need hardly be observed that, on the trial of the issue now 
under consideration, the principal fact to be ascertained was the 
source from which the purchase-money of the property in ques- 
tion was derived,—i.e., whether it came from the common family í 
chest at Koredha:in Beerbhoom, or from the separate funds of 
Ramsoonder employed by him in carrying on his business, 
admitted to be separate, at Khagra, near Moorshedabad. The 
evidence adduced by the respondents in support of their claim 
consisted mainly of a large body of oral testimony; of certain 
books and accounts kept at the family-house at Koredha, being 
part of the joint family accounts; of the separate books an 
accounts of Ramsoonder kept at Khagra ; and of letters purpo 
ing to be letters which had passed between him and Ramkri 
the son of Benoderam, being together at Khagra, on the one 
and Benoderam residing at Koredha on the other. 
Principal Sudder Ameen treating the whole of this 
whether oral or documentary, as trustworthy, came to t 
sion that the plaintiffs had established their case. 
of the High Court appear to have considered that 
which the Principal Sudder Ameen bad re 
admissible in evidence against the defendants 
to have found reasons for tliscrediting the acco 
held that, nevertheless, the finding of the 
capable of being supported upon the oral 
the light cast upon it by the conduct of 

If it were clear that the Judges of the 
in rejecting the letters, and in treating t 
worthy, the correctness of their ffndin 
be determined by the sufficiency of the 
have rested it. Even in that case 
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unable, to adopt the inference which the learned Judges have ` 1878 

drawn from the conduct of Ramchunder and Benoderam, or pooR Biwa. 

altogether to concur in other parts of their reasoning, would. ae 

have felt great difficulty. in disturbing their finding, inasmuch as Cavnves Ben, 

both Courts are agreed as to the credibility of the plaintiffs’ wit- 

nesses. Their Lordships, however, are of opinion that the 

letters, if proved as the Principal Sudder Ameen has found them 

to have been,, were clearly, admissible in evidence against the 

appellants who claim under Ramohunder. Me E 
It was said that the Judges of the High Court have treated 

these letters as not duly proved. But it appears to their Lord- 

ships that those learned Judges, thinking that the documents 

would not, if proved, be admissible against the appellants, 

never addressed their minds to the sufficiency of the proof. 

The judgment on, that point of the Principal Sudder Ameen, 

a native Judge, dealing with letters in the native character, and 

purporting to have passed between Natives, is, in their Lord- 

ships’ opinion, of very great weight. The letters, moreover, 

fford internal evidence that they: have not been concocted for 

e purposes of this suit. And since those with which Ram- 

nder hag been directly connected, by proof of handwriting 

therwise, clearly,show that he and Ramkristo were acting 

y. on behalf of the family in the purchase of Shahjehan- 

the letters of Ramkristo written in the course of the same 

ion seems to be also admissible; and the whole 

ence affords the strongest confirmation of the state- 

by. the plaintiffs’ witnesses. 

ir Lordships are not satisfied that the , objection 

Judges of the High Court to the #ccounts 

ht to deprive them of the credit whith the 

Ameen (possibly a more competent judge 

account than any European can be) gave 

tion is no doubt to be taken between those 

ily accounts, taken by themselves, are 

oborative evidence. But the private 

r, produced be his brother from the 

genuine, be direct evidence, in the 

his part agains} the appellants. 
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1873 There are entries in the latter which strongly support the 
Bern Sma plaintiff’ title, And these are not open to some of the objec- 
e . tions taken by the High Court to the family aecounts; parti- 
Gugeap : b e 
Cnexnep Sex. cularly to one which their Lordships may observe they do not 
consider to be by any means conclusive, viz., one to the effect 
that the last mentioned accounts, or some’ of them, were pro- 
duced by Benoderam in support of his claims to the sole owner- 
ship of the estates. Ramsoonder’s grant to Surusuttee Dabee 
also affords some corroboration of the plaintiffs’ case as to Shah- 
jehanpore. e 
Regarding Cossipore, it may be observed that although much 
of the plaintiffs’ documentary evidence, and in particular the l 
letters, have no bearing on the claim to this estate, the direct 
evidence of its having been acquired as part of the joint family 
property is stronger than that relating to Shahjehanpore. 
Shibram’ Dey, who has been treated by both Courts as a 
witness deserving of credit, has distinctly sworn that the twelve ’ 
annas share in this estate, which once stood in his name, was 
purchased in his name with the family funds, and on accoun 
of the family; and that no consideration passed when it w 
transferred from ‘his name into that of Ramsoonder. The Hi 
Court has found that, before this benamtepurchase, the fi 
was interested as patnidars in this estate; and every pro 
lity is, therefore, in favor of the conclusion that the 
evidence given to prove that the purchase of the other fo 
share in the estate was also a family transaction, is t 
Their Lordships are of opinion that the evidenc 
the part of the plaintiffs is too strong to be outw, 
inferences to be drawn from the conduct of 
Ramsoonder in the matter of the claims advan 
or from the conduct of the family in allo 
-on the occasion of giving security to the C 
these properties belonged to himself witho 
Lordships will afterwards consider how 
involved in these last-mentioned trans: 
the right of the plaintiffs to succeed in 
ing whether, in point of fact, the pro 
they can only be treated as in the 
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sistent with the title now asserted; and, viewed in that light, 1878 
they do not seem to their Lordships materially to impair the „Pops Suro 


strength of the case made by the plaintiffs. aero 
On the whole, then, their Lordships, after full consideration Oucnvex Sex, 
of the arguments for the appellants, and notwithstanding the - 
omission to call or account for Ramkristo, have come to the 
conclusion that the finding of the two Indian Courts, to the 
effect that both estates were purchased with joint family funds, 
` and became joint family property, ought to be affirmed. 
If this be so, the next question to be considered is, whether 
the plaintiffs have forfeited their right to assert their title 
against the appellants by reason of their own conduct, or the 
acts of any of those with whom they are connected? 

Those who set up such a defence are bound to show clearly 
both the facts on which it is founded, and that the legal conse- 
quences on which they insist necessarily flow from those facts, 
In the course of the argument there was some want of precision 
upon this point. 

The mere fact that Ramsoonder, when trading on his separate 
count, was permitted by the family to appear to the world as 
sole owner of the estates, and so, perhaps, to obtain a 
ious credit, cam be no foundation for such a defence. It 
e an unfortunate consequence of the Hindu law touching 
and separate property of members of an undivided 
t it is one of which all who deal with a Hindu trader 
their chance. Nor can greater: effect be given to 
entation made by Ramsoonder, probably with the 
the adult members of his family, when he gave 
Collector. Such a misrepresentation might 
used as an estoppel against the family, had 
ect of the security arisen between them and 
it has no bearing upon the present suit 
n, in which: light it-has been already con- 
oe of tortuous dealing, which affects the 
plaintiffs. It was‘not upon the faith 
the appellant purchased. 

, of the defence is to be found, if 
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-clearly that ‘the case made by the deor 
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anywhere, in the acts done after EE death, and. before 
‘the sale, 

The first of these was the transfer of the estates into the sole 
name of Benoderam, on his application,. and with the consent of 
Ramchunder. Their Lordships think it desirable, before consi- 
dering its effect, to state their view of the nature of this trans- 
‘action. They cannot but regard it as a contrivance, between 


“Benoderam and Ramsoonder, at least, to put the estates beyond 


the reach of Ramsoonder’s creditors, and therefore fraudulent 
-as against those creditors. They do not impute to Benoderam 
‘or to Ramohunder any intention to defraud either the children 
‘of Ramsgoonder or any other member of the joint family. But 
Ramsoonder was known to have died indebted; judgments 
against his estate, if not actually recovered, were imminent, 
-and the only practicable mode of putting these properties wholly 
-beyond the reach of his creditors was by treating them not as 
family property in which he would have a seisable interest but 
as the property of Benoderam alone. In furtherance of this 
‘scheme, Benoderam, when the estates were attached, filed hi 
‘claims, If those. claims had been successful, the attachme 
-would have been removed, and this execution altogether defeat 
If, on the other hand, a claim had been made, according to 
truth, on-the ground that the estates were joint family pr 
the execution must have gone on, though with notice 
cerned that such a claim had been made. The di 
Benoderam’s claims became final by his failure to br 
‘establish his alleged rights within one year from th, 
‘orders. But the orders themselves do not st 
grounds of dismissal ; and though they negativ 
be Benoderam, they in no way affirm that 
sole owner of the properties. And the dep 
-witnesses from page 412 to 416 of the 


was family property in which Ramsoo 
coparcener, than that it belonged te hi 
How then do these proceedings a 
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iffa to assert against the appellants the title to the estates 1878 
which they have been shown to possess? They might be estop- poe. 
ped, if it were‘shown that they had represented Ramsoonder to gees 
be the sole owner of the estates; and that the appellants had Cuuxpie Sey. 
purchased on the faith of that representation. But it is impos- 
sible from the proceedings in question to extract any such mis- 
representation; even if the plaintiffs on the record are to be 
held to be bound by every act and statement of Benoderam. 
Again, is their right affected because, when Benoderam put 
forward a false claim, they did not formally prefer the true one? 
There is nothing in.the Code of Procedure which made it imper- 
ative on them to do this; the claim, if made, could not have 
stopped the execution sale altogether. è 
The highest ground on which the appellants can put their 
case is, that Benoderam misled them by his frandulent attempt 
to defeat the execution; and that the whole family is bound by 
his acts. It is not necessary to decide how far Benoderam and 
Ramchunder, who are not parties to this suit, might be affected 
ndividually by these proceedings, if they were suing to recover 
eix respective shares, On the present record ‘it must be held 
their shares have passed to, and are now vested in, the 
ants. Their Isordships have felt some doubt whether the 
ents, suing as members of a Hindu family, still joint 
ivided, for property which, if recovered, will presum- 
fall into the common stock of that family, might 
en shown to be bound by the acts of Benode- 
f omission or commission, and responsible for the 
them. But they are of opinion that a defence, 
unded on such a joint responsibility, should be 
pleaded and proved than it has been in this 
plaintiffs on the record have been parties 
in law by Benoderam’s proceedings, 
if at all, the appellants were misled by 
questions which have never been fairly 
urts below. ‘This was so found, and as 
ectly found, by the Principal Sudder 


efore, of opinion-that the second 
44 
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1878 point taken by the learned Counsel for the appellant is no 
ook Swe answer to the suit, and they must humbly advise Her Majesty 
DEHOORIA deele . 
Gira Ë affirm the decrees under appeal, aud to dismiss this appeal 
Cuuxpss Ben, with costs (1). 


Appeal dismissed. 
Agents for appellants: Messrs. James and John Hopgood. 


ze K Agents for respondents: Messrs. Barrow and Barion. 
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Hindu Law—Separate Acquisition—Presumption—Joint Family. 


The presumption of Hindu law that any property acquired during the tj 

a Hindu family remains joint belongs to all the members of the joint 
does not take away the onus which lies on the plaiatiff in a suit to re 
share of the property of proving his case; it morely aids him in 
Such presumption is liable to be rebutted by means other than 
as to the source from which the purchase-money of the property 
That criterion, though the most satisfactory, is not indispenaabl 
Evidence that the property claimed to be joint was purch 
of one member only, that after the purchase the members s 
’ member carried on business separately, and that the p 
fowward’ in the exclusive possession, and used for 
member in whose name it had been purchased, is evid: 
the presumption that the property was joint. 


THIS was a suit, brought by Bholana 
Lall Mahta, against Ajoodhia Persad Soo 


* Regular Appeal, No. 191 of 1871, from 
of Tirhoot, dated the 18th March 1872. 


° (1) See nex 
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in the plaint as defendants first party, Shewrunlall Mahta and 
others, described as defendants second party, and Thakoor Persad 
Mahta, described as defendant third party, for recovery.of posses- 
sion of two-thirds of an eight-anna share out of the entire sixteen 
annas share of a saltpetre godown ih Mauza Mittonpore, 
Pergunna Bisara, ‘The plaint stated that Sheeb Newaz 
Mahta, father of the defendants second party, and Brijlall 
Mahta, father of the plaintiffs and of the defendant third party, 
were two uterine -brothers, living in commensality ; that after 
the deaths of the plaintiffs’ father and the father of the defendants 
second party, the plaintiffs and the defendants, second and third 
` party, all along lived in commensality and in one and the same 
house as before; that the disputed property, as also other pro- 
perties, moveable and immoveable, continued to be acquired 
while the family remained joint; that, accordingly, each of them 
held the saltpetre godown and houses situate in Kusba Mozuffer- 
pore and Mahadeo Dutt, and mauzas, villages, gardens, &c., and 
appropriated the proceeds thereof jointly; and therefore, out of the 
oint property acquired in a state of coparcenary, eight annas are 
e share of the heirs of Sheeb Newaz Mahta, and the other eight 
are the share of the heirs of Brijlall Mahta; that.each of 
all along continaed in possession of his respective share; that, 
istanding this, the defendants first party forcibly and ille- 
ted the plaintiffs, on the 18th February 1871, from the 
in dispute, which had been sold by auction, on account of 
ebt of Shewrunlall Mahta, in execution of a decree 
am, on the ground of auction-purchase of the 
of the said Shewrunlall Mahta, one of the sons 
Mahta; and that the right of the plaintiffs 
for the debt of Shewrunlall. ? 
p was, that the property in dispute was the 
y of Shewrunlall; that the plaintiffs had 





















ade in good faith. 

nal Judge of Tirhoot raised, inter alia, 
belong to Shewrunlall alone, or does 
aintiffs är" S 
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sion thereof; and that the purchase by -~ 
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The Judge held that it was absolutely necessary for the plaint- 


KC iffs to prove their right and title to the property ; that, of the 


D 
AJOODHIA 
Prrsap 
Sooxun, 


. of Mohunt Maharaj Geer, the malik of theeland, and a m 


five witnesses, who had been cited by the plaintiffs, two only, by 
name Teluck Tewary and Sobah Roy, deposed from their personal 
knowledge that the godown was ijmali; that Sobah Roy was 
a piada in the plaintiffs’ employ on Rs. 3 per mensem, and his 
statement alone, unsupported by proof, was insufficient; that 
the evidence of Teluck Tewary was full of discrepancies, and 
therefore untrustworthy ; that the evidence of the other witnesses 
was merely hearsay ; that the evidence of the plaintiffs was unsup- 
ported by reliable evidence; that if the plaintiffs’ statement had 
been true, they could have produced the account-books, shewing A 
the sales, purchases, loans, and other general transactions, and 
witnesses connected with them might have been called; that the 
evidence of the defendants clearly proved that the godown was not 
the property of the plaintiffs, but of the defendant Shewrunlall ; 
that the abala under which the godown was purchased was in 
the name of Shewrunlall, and the evidence of Munshi Seetaram 
showed that he sold the property to Shewrunlall alone, and tlia 
from him alone he had received the purchase-money, neither of 
brothers having purchased with him jointly ; and that the evid 























respectability, proved that the land was settled with Sh 
lallalone. The Judge also found that the bond, whereby 
perty was mortgaged to Lingham, was attested by the 
two brothers, Sew Sahoy and Thakoor Persad. 
considered it to be proved that the godown in dis 
property of Shewrunlall, and accordingly dismiss 
suit. ° 

The plaintiffs appealed to the High Court. 


Baboo Hem Chunder Banerjee, for the 
that the family was admitted to be a joint fa 
in dispute was acquired. The presump 
in this state of things is, that property s 
onus is, therefore, on the defendants 
tion, and to prove that it is the sepa 
perty of the defendant Shewrunlall 
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Jodheshur Chunder Koondoo (1). The plaintiffs are not bound 
even to prove that there was any nucleus with which the property 
could be purchased. The normal state of every Hindu family 
is joint, and the presumption always is, that whatever property 
is acquired during a state of coparcenary, is property in which 
all the members of the joint family have a right—Neelkisto Deb 
Burmono v. Beer Chunder Thakoor (2). To rebut this pre- 
sumption the defendants must prove the source from which the 
purchase-money came—Koonj Beharee Dutt v. Khetturnath 
Dutt (3). There is no evidence to show that Shewrunlall bought 
the godown with his own money. 


Baboos Doorgamohun Doss and Boodh Sen Singh, for the 
respondents, were not called upon. , 


The following judgments were delivered :— 
















PHEAR, J., (after shortly. stating the facts continued) :— 
The essence of this claim obviously lies in the allegation that 
he property, which is the subject of guit, was joint family pro- 
ty belonging to the plaintiffs and to the execution-debtor of 
Lingham, together with others; and that so far at any rate 
ards the share of the plaintiffs in it, it has been alienated 
t authority. 
argument of this case very great stress indeed has 
pon the doctrine of presumption in favor of the 
aim: the argument was even stretched so far 
tion, namely, that it was not necessary for the 
ove any facts in order to launch their case. 
d that the property was the joint property 
other persons living together as a’ joint 
it consequently lay upon the defendants 
érty was not in this predicament. 

y to the evidence which is on the record, 
art of the plaintiffs and of the defendant. 
direct my attention to some of the 
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authorities which have been quoted in support of the position 
which the plaintiffs’ pleader thus took up. There has been, no 
doubt, some conflict of opinion in this Court as to the mode in 
which, or the extent to which, the doctrine of Hindu law, 
relative to the presumption to be made in regard to Hindu 
property, is to be applied. 

One of the cases in which the doctrine in question was applied 
is Shiu Golam Sing v. Baran Sing (1), and some importance 
was, yesterday, in course of the argument before us, attached 
to the fact that a Division Bench of this Court has lately 
pronounced the decision, which’ was passed by the earlier 
Division Bench in that case, to be erroneous in law. A report 
of the latter case, Taruck Chunder Poddar v. Jodeshur Chunder 
Koondoo (2), was referred to in order to show this. In the 
report this passage ocours:—‘ There is one more case which 
I must notice that is directly opposed to the decision of the 
Privy Council—Shiu Golam Sing v. Baran Sing (1). With 
every respect for the learned Judges who pronounced tha 
decision, I feel obliged by the superior authority of the Pri 
Council to differ fromit. The law laid down by the Judi 
Committee in the case in 12 Moore’s Indian Appeals (3) doe 
appear to have been presented to the learned Judges. Pro 
if it had been, they would, whatever their own opinion 
on the subject, have considered that they were 
follow it.” 

It is I think, for many reasons, somewhat unfortu 
Division Bench of this Court should have foun 
to express its opinion with regard to the de 
Division Bench, so strongly as to amount 
decision was wrong in law. One reason is th 
statement must necessarily have the effect o 
who were affected by the former, decision 
determination of the matter which then 
and at the same time the second Divisi 



















(1) 1B. L. Rọ, A, ©, 164 the ori 
(2) 11 B. L. R., 193. the wo 
(8) There isa note by the Chief shoul 
« Justice to this passage in the margin of 
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ity to-disturb the decision of the first; neither is its opinion as 1878 

to the propriety of that decision necessarily better than that of al 
the Bench which passed it. And as it is not generally expe- Ge 
dient, so also it is not usual, and I must say also with the greatest ` Ponsa 
deference for the learned Judges who delivered the later SE 
judgment, that I. cannot geg that it was necessary in this parti- 

cular instance for a Division Bench to make a statement going 

quite so far as that of which I am speaking. I feel myself 

bound very reluctantly to comment, to the small extent which ° 

I propose to comment, upon this passage, because it fell to me 
to express the opinion of the Division Bench, which was passed 
in the earlier of the two cases. It may be that, in the words 
which I then used, there is an unnecessarily broad statement 
of that which the law required the plaintiff under the circum- 
stances of that particular case to establish before he could 
succeed in his suit—a statement which may possibly be in some 
of its particulars erroneous, though I do not feel myself called 
upon at present even to consider whether it was so or not; but 
owever this may be, it is now I think incumbent on me as 
uty to the parties concerned in that case to say that, having 
ally reconsidered that decision with the light which the judg- 
in the case of Taruck Chunder Poddar v. Jodeshur Chunder 
o (1) may have thrown upon the matter, I am still of opinion 
original decision was a perfectly cofrect decision in law. 
hat, on the solitary fact which was before the Court in 
resting solely on an admission made in the defend- 
statement, it was impossible for this Court, on 
to do otherwise than declare that the decision 
inate Judge had come to was a perfectly good 
e. And it is not’ an immaterial errbr—an 
the copy of the judgment which is given 
e of the Weekly Reporter — to suppose 
ench in the first case had not before it 
authorities, It was not possible that 
Privy ‘Council,.which is reported in , 
peals, and to which 80 much weight 
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has been attributed by the later Division Bench, or that 


‘Buotaxatt the Jaw which is supposed to have been laid down thereby, 


Maura 
v, 
AsooDHIA 
PgergaD 
SookuL 


could have been presented to the former Division Bench, for the 
simple reason that the judgment of the Privy Council was not 
delivered until 1869, whereas the decision of the Division Bench 
which is in question was passed in 1868, And, further, it did 
certainly happen to be the fact that the view of the law 
which is expressed in 12 Moore’s Indian Appeals, p. 540, 
was precisely the view which the Judges of the Division Bench 
took, and by which they intended to be guided. This, I think, 
is quite manifest on the face of the judgment itself. It is 
perhaps superfluous to add that the enunciation of the law 
in 12 Moore’s Indian Appeals, p. 540, which has been 
made so much of, is not, in any degree, a new statement of the 
law. Indeed, it can hardly be said with correctness that any 
law was there laid down. The words of the Privy Council, as 
reported, are:— The normal state of every Hindu family js 
joint, presumably every such family is joint in foed, worship and 
estate. Inthe absence of proof of division such is the leg 
presumption ; but the members of the family may sever in al 
any of these three things.” 

In these words, obviously a simple reference was m 
that which was generally acknowledged to be the stat 
law, merely for the purpose of going on, as the Privy 
presently does go on, to show that in that particular ing 
which they were then dealing the rule of presump 
apply; not for the purpose of pointing out ho 




















oy kt ; 

Í cannot help thinking that, in many of 
this particular rule of presumption has bee 
importance, it has been forgotten that the o 
directing that a disputable presumption o 
made, is simply to supply the place of evi 
wise wanting in the case. And obvious 
very nature must have a foundation of 
I understand, because certain facts 
that an additional fact is presumed 
no other evidence for or against it. 
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for presuming it in the case of 'a disputable presumption 
generally is, that if the proved fact exist, the existence of the 
presumed fact accords better with ordinary experience of the 


in truth is simply made because it is considered to afford a safe 
rule for the ascertainment of a fact without other evidence of it 
from a set of facts which are proved. So that the rule of 
presumption, of which we are speaking, cannot alter the onus 
which lies on a plaintiff to make out his case; it only aids him 
in proving-it. ‘With the help of the rule, if it is applicable, 
he must make out all the facta necessary to his cause of action, 
just as the plaintiff must do in any other case. 

Now, here, what ie the set of facts which are in any degree 
proved on the side of the plaintiff; at most it is this: that the 
plaintiff and the defendants 2, 3,4, 5 and 7 were members of 
a joint family; that this family had certain ‘property; that 
amongst other properties the godown, which is the subject of 
he suit, was one item, but that it was not ancestral property ; 
at this item of property waa bought in the name Shewrunlall 
e the family was joint ; that, after this event, the family 
Se and each of its members carried on his business 
ely; that thee business which Shewrunlall carried on 
ltpetre business, and this godown, was used by him 
in his saltpetre business, ` 
he case presented on the side of the plaintiffs. It is 
if the plaintiffs cannot succeed in this case with- 
facts at all, as it was at first contended that 
facts are at any rate sufficient for them., 

e useful here to "ed. a passage from a judg- 
Council (1), to which I referred yesterday, 
t then at hand for the purpose of quoting. 
ows. The judgment was delivered on the 
f the Privy Council judgments which 
to this Court. The question in that 
ive to the right, title, and interest of 
he "passage which T desire to rend 
























unesh Chunder Sen, ante, D. 317, at p. 326 
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actual state of things than its non-existence. The presumption’ Pessa 
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is this:—“ It is not disputed that Ramsoonder was a member 
ef this joint and undivided family. The status, however, of 
the family was peculiar. Mr. Justice Loch says (and neither 


-party has disputed the accuracy! of the description) :—* The 


evidence of the witnesses, and of those members of the family 

who have been examined, clearly shows that, though the family ` 
were joint in food, and at particular seasons of the year lived 
together in the family dwelling-house at Koredha, they also had 
separate dealings and funds of their own. The facts thus 
brought to our attention render it impossible for us to look 
upon the family as a joint Hindu family in the ordinary sense 
of the term,—that is, as a family having all things in common, 
all acquisitions being made from the joint funds of the family, 
and all members being entitled to share in the benefits of any 
property held in the name of any member of the family. It 
is clear to us from the evidence that, while the family have some 
ancestral property in joint possession, some of the members o 
the family acquired separate property from their own fun 
and dealt with it as their own without reference to the o 
members of the family.’” The Privy Council go on tos 
“Such a state of things may, in their Lordships’ judgm 
fairly held to weaken, if not’ altogether fo rebut, the 
presumption of Hindu law oa to property in the na 
member of a joint family; and to throw upon thos 
as joint property that of which they have al 
coparcener, trading and incurring liabilities o 
account, to appear to be the sole owner, H 
establishing their title by clear and cogent evi 
~ It.is quite clear then that the Privy Counci 
I have just cited, were of opinion that the 























which has in the present case been appeale 
by the circumstances even of the case 
the plaintiff 

To some extent it is apparent tha 
to which their Lordships’ observati 
material partichlars, resemble the 
It appears to me then that, taking t 
on the record, the presumption 


VOL. XIL] HIGH COURT. 


make in their favor, is, to use the language of the Privy Council, 
very much weakened indeed, if it is not- absolutely rebutted 
by their own facts. 

Then, on turning to the side of the defendants, I find their 
evidence which makes it clear beyond all doubt in my mind 
that the property which is the subject of the suit was acquired 
br Shewrunlall by , purchase- in 1862, probably no doubt 
at a time when, according to the plaintiffs’ facts of the 
case, the family was joint; but that it was bought and paid 
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for by Shewrunlall, apparently, so far as the vendor could ` 


perceive, for his own purposes; that it was.used by him alone 
~ personally from that time forwards; that he paid rent for it 
to a Gossain, or head of a certain religious establishment, which 
had a right to receive the rent or part of the rent, until the 



























place in February 1871. In the meanwhile, namely, in May 
1868, the property had been mortgaged by Shewrunlall to 
r. Lingham, in order to secure a debt of his own; and some- 
ere about 1865 or 1866, before this mortgage was effected (at 
rate according to the plaintiffs’ own witnesses) the separa- 
f the family, which I have already mentioned, took place. 
en find this property, notwithstanding -these facts, still 
n in the hands of Shewrunlall, used by him for the 
f his separate business, and sold in execution of the 
ich Mr. Lingham ‘got over it, and. in this manner 
the principal defendant. 

te to say that, upon this evidence, I am perfectly 
from that which occurred after the period of 
amily, as well as from ‘that which occurred 
perty was Shewrunlall’s own separate pro- 
laintiffs had no share whatever in it. If it 
to us during the argument, that all these 
inst the presumption which the Hindu 
make, I feel bound to say that this 
ndeystand the law, entirely erroneous. 
in my mind ‘to. maintain that the 
ich has, for its purpose, the ascer- 
should be allowed to override the 
gativing the existence of that fact. 


time when the final alienation which is ‘complained of took > 
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1878 Tt has been pressed upon us that the only mode of rebutting 
sa a this presumption, which is allowed by Jaw, is to enquire where the 
DEN purchase-money came from, and to be guided solely by the result. 
Erman If this be so, the defendant in a case of this kind is, by the law, 
gratuitously confronted with a difficulty which js in most cases 

almost inguperable. No doubt, whenever such an enquiry can 

be pushed, and a satisfactory answer to it arrived at, it does offer 

the best possible means of ascertaining the actual state of rele- 

vant facts. But I altogether dissent from the argument which 

has been pressed upon us, to the effect that no other course can 

in law be pursued for the purpose of meeting the presumption. 

Two or three judgments, one of them certainly of the Privy j 
Council, were, no doubt, referred to in support of this argument. 
But it seems to me, without going back to the words which 
were actually used in those judgments, that this particular mode 
was in no case laid down as the only mode in which the pre- 
sumption could be met ; it was simply spoken of as being a very 
useful and a very satisfactory mode whenever it could be effec 
ively pursued. In the very last case, which I have alrea 
referred to, of the Privy Council’s judgments, their Lords 
say :—‘ It need hardly be observed that, on the trial o 
issue now under consideration, the principal fact, to be 
tained was the souxce from which the purchase-money 
property in question was derived,—i.e., whether it ca 
the common family chest at Koredha in Beerbhoo 
the separate funds of Ramsoonder employed by hi 
ing on his business, admitted to be separate, 
* zs Moorshedabad (1).” A good deal of evidence 
affirmative or negative of. that fact seems to 
by both sides. Therefore, as there was suc 
and available in that case, no doubt it was 
probably the only proper mode of meeti 
And probably, also, whenever the disputi 
of the same family, evidence upon this 
expected. But when, as in the presen 
stranger to the family, and his vendor 
plaintiffs, it is absolutely beyond r 
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defendant so situated should give evidence as to whence the 
original purchase-money came; and "to ` the best of my judg- 
ment no decision which we are bound to follow lays down that 
this criterion is indispensable. 

It appears to me theri, on the whole, that we ought to find no 
difficulty whatever in determining this suit upon the evidence 
which has been laid before us: Iam satisfied, for the reasons 
which I have indicated, that the judgment of the lower 
Court is quite correct, and therefore I would dismiss the appeal 
with costs. 


AINSLIN, J.—It appears to me that, on the evidence in this 
case, the plaintiffs have not succeeded in establishing that this 
property was ever enjoyed by them as part of the joint family 
property. In 1862, when this property was acquired, the 
family, no doubt, was a joint undivided family, and it may be of 
course that Shewrunlall, who conducted the business of the 
odown, was conducting it as manager for the whole family. On 
e evidence I think it is quite clear that nobody but Shewrun- 
has ever taken any part in the conduct of the business, 
ing the rent, or doing any other act which may be evidence 
ership. Ther, about the year 1866, there was a separa- 
the family, and after that separation Shewrunlall 
in sole charge, ocoupation, and enjoyment of the 
d in 1868 he entered into that transaction which has 
K If after the separation, Shewrunlall is to be 
the manager of the family as before, it seems to 
tiff was bound to give evidence of the arrange- 
to the property that was entered into at the 
n; and that, in the absence of that evidence, 
done for the period up to 1866), we 
hewrunlall any longer represented any 

























evidence as to the condition on which the 
what property they had at the date of 
ded, and how it was held afterwards. 
this state of facts, we ought to hold 
ime of the separation, has undoubt- 
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` whatever is given on that point, I do not think that the Co 
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edly been occupying this property as his own; and having 
found this fact, 1 think that we are not only at liberty, but we 
are obliged, to apply it to the issue which was raised, namely, 
whether, at the time of the acquisition of the property, it was 
acquired for the whole family or for Shewrunlall separately. 
The appellant relies upon a presumption of law, that all 
property held by any member of a joint family during the time 
the family is joint, is the property of the joint family. But 
that presumption is one which is capable of being rebutted : 
and it seems to me that this unexplained fact, that the whole of 
this property after separation came into the hands of Shewrun- 
lall alone, is evidence sufficient to rebut that presumption. 

With reference to the case that was cited from the 8 Weekly 
Reporter (1), which was said to have laid down as a rule that it 
was absolutely necessary to prove the source of the purchase- 
money, I would observe that where it is possible, and where 
there is evidence on that point, it is no doubt a most important 
fact. -If in any case it can be determined in at all a satisfactory 
manner, it would probably he conclusive. But where no evidenc 













bound to reject other evidence which may bear upon the m 
of the case. If this were done, most seriots injustice mi 
pointed out by my legrned colleague, be done in almos 
case where the parties, who can furnish the necessary ec 
prove the source of the purchase-money, have a strong 
combining to withhold it. I concur in dismissing thj 


Q) Koonj Beharee Dutt v. Khetturnath Dutt, 8 
Tarachurn Mookerjee v. Joy Narain Mookerjee Id. 


(2) See next case. 
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Before Mr. Jushce Pontifex. 


DENONATH SHAW v. HURRYNARAIN SHAW AND OTHERS., 


Hindu Law—JSoint Family—Limitation—Separate Aoquisition—Nucleus— 
Onus—Act XIV of 1859, s. 1, cl. 13. - 


A claim by a member of a joint Hindu family to a share in a family 
dwelling, on the allegation that the house was originally joint, falls within the 
provisions of o, 1, cl. 13 of Act XIV of 1859 (1). 

Semble,— When property has been purchased by an individual member of n 
joint Hindu family,-the burden of proof is.on those who claim it to be joint 
property to show that there was a nucleus of joint property out of which it 
could have been purchased. 




















THIS suit was brought to obtain possession of a one-third 
e of a dwelling-house, which the plaintiff alleged to be 
family property, originally purchased in the name of his 
and of which ‘no’separation ‘had since been affected, 

nundoram Shaw, a Hindu, diedeabout the year 1802, 
of certain immoveable property, purchased by him, in 
d leaving four sons, Rammohuan, Ramdhone, Ram- 
amnidhi, his heirs, and also his second wife Sree- 
im surviving. After his death his four sons 
possession of the property left by theie father. 
mohun (but whethtr before or after the death 
as no evidence to show) pyrchased 8 katas 
e property purchased by Anundoram, and 
of land the family dwelling-house was 
laintiff claimed a share. The plaintiff 
ton, The defendants were the sons of 


at to protect the property from hia 


ke at 
of 1871, Sched. ii, No. 127. 
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creditors, Ramdhone, being in embarrassed circumstances, had 


Dayoxarx conveyed the property in suit and the dwelling-house to his 


v. 


. Hurrysarane 


Sua. 


father Benami for himself and his brothers, but that he continued 
to live in and occupy the house and premises with his brothers, 
as members of a joint Hindu family; that until the death of 
Rammohun (about sixty years ago), the four bfothers, and after 
his death, the three survivors, continued to reside in and enjoy 
the family dwelling-house and premises as s joint Hindu 
family; that Ramrutton died about thirty-three years ago, and 
Ramnidhi about the year 1844; that after the death of Ram- 


‘mohun and Ramnidhi, the plaintiff remained joint in food, 


worship, and estate with his uncle Ramdhone, and continued to 
possess and enjoy the family dwelling-house, but about ong year 
after the death of Ramdhone, the plaintiff separated himself in 
food and worship from the defendants, but remained joint in 
estate with them until the time of suit. He accordingly prayed 
for a partition of the dwelling-house and premises, and that a 
one-third share thereof should be allotted to him in severalty. 

The plaint was filed on the 25th July 1872. 

The defendants in their written statement denied that An 
doram Shaw had purchased the land alleged by‘ the plai 
to have been purchased by him, and alleged that Ram 
had frém time to time purchased in his own name 
of his own funds the fand on which he had erected the 
house in suit; that the four brothers after the dea 
father were separate in estate and food; that on 6t 
Rammohun Shaw executed a mortgage of the 
in favor of two persons for securing the repay 
and gave a bond and yarrant to confess 
Rammobun Shaw and one Choitun Churn 
largely indebted’ to Ramdhone Shaw a 
Shaw, executed on or about the 7th 
ment of their property, including the 
to Ramdhone and Bhuggobun; and th 
tually paid off the mortgage, bond, a 
possession of the title-deeds of the pre: 
of Ramrutton, the plaintiff, with his 
dwelling-house in which they had unti 
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never came back to the house, or resided therein, or had any 
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possession or enjoyment of, or claimed any share in, the same le 


until the institution of this’ suit, but that the defendants had 
ever since Ramdhone Shaw’g death been in possession of the 
house and of the title thereof. Under these circumstances the 
defendants conténded ‘that the land and premises in question 
were the separate property of Ramdhéne Shaw, although he 
allowed his brothers Ramrutton and Ramnidhi to reside in the 
house. The defendants further contended that even if these 
premises had been purchased by Anundoram, the plaintiff’s 
claim would be barred by Act XIV. of 1859, and that even if 
the plaintiff was entitled to a partitioņ, it could only be on the 
terms of paying off the principal money, secured by the mort- 
gage, bond, and warrant of 6th May 1818, with interest. 

The material facts as appearing in the evidence are sufficiently ' 
stated in the judgment. 














Mr. Lowe for the plaintiff. 
r. Evans and Mr. Bonnerjee for the defendants. — 


Lowe.—This *property was purchased by a member of a 
du family, and the presumption is that every such family 
food, worship, and estate until the contrary is shown. 
proving a separation is on the party making such 
this case the defendants. 


that there was å joint source from ‘which 
e for the purchase of the house—Khilut 
onj Lall Dhur (1). This he has not done. 
ammohun lived in commensality and 
embers of his family affords no presump- 
om which the purchase-money of this 
under Kurmokar v. Rughoonath Kur- 


Wë CN 194 note. ` 
46 


v 


HURRYNARAIN 


Suaw, 


o make this house joint property, the plaintif “* 
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mokar (1). 


noe s. 1, cl. 18, Act XIV of 1859. 
HAW 


v 


HUBRRIYNARAIN 


Saw. 


(1) Before Mr. Justice Phear and 
Justice Sir C. P. Hobhouse, Bart. 


The 28th August 1868. 


KRISTO CHUNDER KURMOKAR ann 
oTHers (PLaintirrs) v. RUGHOO- 
NATH KURMOKAR AND OTHERS 
(DEFENDANTES).* 


` Hindu Law—Joint Family— Separate Acqui- 


süim-—Burden of Proof—Nuoleus. 


Tre was a suit to declare the plaint- 
iff’ right to, and to confirm them in, 
possession of a certain howala, and to 
set aside a summary order relating 
thereto passed by the Collector in the 
defendants’ favor. The kowala was 
purchased by the plaintiff's grand- 
father; but according to the defend- 
ants’ statement, although bought in 
his name, was for the benefit of him- 
self and his three brothers who formed 
a joint Hindu family at the time of 
the purchase. The defendants claimed 
as descendants of these three brothers. 
They relied on an admission made in 
certain thakbust proceedipgs by Mud- 
dun Mohun, father of one set of the 
plaintiffs to the effect, that he, two of 
the defendants, and certain other per- 
sons were in joint possession of a 
howala, but what howala did not 
appear. On the other hand the plaint- 
iffa filed? two bandabast papers from 
which ‘it appeared that Mfuddun 
Mohun had been in possession of the 
howala in dispute. 

On this evidence the Munsif decreed 
in the plaintiffs’ favor; but on appeal 
the Principal Sudder Ameen dismissed 
the suit on the ground that it lay 
on the plaintiffs to show, and that they 


* Special Appeal, No. 867, preferred on 


Additional Principal Budder Ameen of Zilla Dacca, 
the decree of the Munsif of Narsingunge, dated th 
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The plaintiff’s claim is barred by limitation ; 


had not shown, out of what funds their 
grandfather had purchased the howala. 
From this decjsion the plaintiffs 
appealed to the High Court. 


Baboos Chunder Madhub Ghose and 
Ashootosh Chatterjee for the appel- 
lants. 


Baboos Romesh Chunder Mitter and 
Nobo Kissen Mookerjee for the re- 
apondents, i 


The following judgments were deli- 
vered:— ' 


Dan, — I think that, on the 
judgment ofthe lower Appellate Court, 
the decree of that Court ought to 
have been given in favor of the plaint- 
iffs. The Principal Budder Ameen 
finds that the property was acquire: 
in the name of the plaintiffs’ gran 
father. He also finds, indeed, i 
as I understand, admitted b 
other side, that there is pos 
(of four annas at least) on th 
the plaintiffs at the pres 
excepting so far as it wa 
by the decision in the R 
There is algo the findi 
ing. to the docum 
Muddun Mohun, fa 
the plaintiffs, was i 
howala at an 
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Mr. Lowe in reply. 


HIGH COURT. 


PONTIFEX, J. (who, after shortly stating the facta,continned):— 


With respect to the evidence of ownership, 


sides, but it is to be remembered that the plaintiff had to prove 
‘his title. The pflaintiff’s case is that during the lifetime of the 
four brothers they were joint in estate, and were in the joint 


\ the plaintiffs. The alleged admission 
i of Muddun Mohun really amounts to 
nothing, it is a mere statement that 

; his brothers were, jointly with himself, 
possessors of n certain Aowala, which 
he oes not name or desoribe in any 
way, and which cannot otherwise than 
by conjecture be identified with the 
fowala in dispute. The Principal 
Sudder Ameen considered that it lay 
upon the plaintiffs, not only to show 
that the property stood in the name of 
their grandfather, and to show a 
ession and enjoyment of the pro- 
rty on behalf of themselves and 
ir predecessors, but further to show 
the property was acquired by 
grandfather out of his own 
distinguished from the fands 
mily, It seems to me that 
ipal Sudder Ameen was 
is view. The plaintiffs 
ndants are certainly not 
of one joint family. 
here is nothing in the 
ate that, when the 
ther apparently 
ty, he and his 
ants’ ancestor) 
But even 






























from the circumstance that the person 
in whose name the property was 
acquired was living jointly or in com- 
mengality with others. Ihave on other 
occasions explained what I conceived 
to be the two presumptions which are 
made with regard to the continuation 
of joint property and joint living, but 
I don’t understand that any pre- 
sumption arises by law against the 
plaintiff's title, merely on the ground 
of his having been at the time of the 
purchase a member of a joint family. 
Under the circumstances which the 
Principal Sudder Ameen has found to 
exist in this case, as I have already 
said, I think that the judgment of the 
lower Appellate Court ought to have 
lead to a decree in favor of the plaint- 
iff. Accorginely I would reverse 
the decision of the lower Appellate 
Court, and confirm the decision of the 
first Court, with costs both here and 
in the Court below. 


Doppoueg, J.—I agree in the de- 
cision of Phear, J., that the degree 
should have been in, favor of the 
appellant to this Court, mainly for 
the reasons that he has given, and my 
judgment is so far a stronger judgment 
than his that I hold that it was not 
the intention of the Court below to 
find that Modun Mohun Kurmokar 
was in possession under the bando- 
basti papers which are alluded to by 
the lower Court, still I think that 
for the reasons given the decree of 
the lower Court evarsed. 
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enjoyment of the property. The defendants do not dispute that 
the four brothers, and afterwards the three surviving, were joint 
in food and worship; they deny that the property was joint or 
purchased with joint funds. The plaintiff's father, Ramrutton, 
died some thirty-three years ago. Even during the lifetime of his 
father, the plaintiff had lived from time to time with his maternal 
uncle. Shortly after the death of his father, the plaintiff, his 
mother, and brothers were turned out of or left the house. 
The plaintiff has sworn that he has all along had possession 
of one room in this house, and that he from time to time 


. eent to live there, and that he had lived there in the aggre- 


gate for a period of three months in each year, although not 
all at once. He says he retains the key of the room, and 
that when he leaves the room, it is locked. Then he addsa 
circumstance as an illustration, namely, that the room still 
contains the toys of hischildhood. If true, the statement that he 
occupies this room ought not to have been very difficult of 
proof: He might have called many persons to prove suc 
occupation: but, in fact, all that the evidence comes to, is th 
the mother and brothers of the plaintiff, and the plaintiff him 
wére sometimes present at the house; but the times depose 
were only when ceremonies Were being performed, and 
relations would naturally attend. 

(The learned Judge, after ‘examining the evidence a 
plaintiff's possession, proceeded as follows.)—On the 
find that since Ramrutton’s death, the plaintiff D 
not had possession of any room in the house, and 
there or occupied it; and if cl. 13 of the 
applied to the case (as in my opinion it doe 
that he was barred by limitation. The langu 
is not very clear when applicable to a joi 
house in respect of which no payments wo 
see Gossain Dass Koondoo v. Siroo 
If the section does not cover this case 
was originally joint, it would conti 
was a separation, The question’ th 

























(1) Ante, p. 
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perty originally joint? In the absence of evidence as to the 
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actual acquisition of the property, I should find considerable Daroshen 


difficulty in coming to a decision on that question. There are 
numerous authorities in this Court which show that, when 
property is purchased in the name of an individual member 
of a joint family, the onus is upon the person claiming such 
property to be joint to show that there was a nucleus of joint 
property out of which it could have been purchased. There 
is however a late authority to the contrary; I refer to the case 
of Taruck Chunder Poddar v. Jodeshur Chunder Koondoo (1). 
In that case the Chief Justice carefully reviewed most of 
the earlier cases decided by this Court, and also the cases in 
the Privy Council up to the case of Milkristo Deb Barmano v. 
Bir Chandra Thakur (2), and he held that, if a family is joint, 
and property is purchased by, or in the name of, one member, 
the onus is on that one member to show that it was purchased 
from separate funds. But the case decided by the Chief Justice 
does not notice the case of Umritonath Chowdry v. Goureenath 
howdry (3). That was an appeal from the unreported decision 
Kemp and Pundit, JJ., who had held that in that case 
mere fact of commensality was not sufficient evidence of 
eing joint in estate, and that it was necessary to ascertain 
the nucleus of the estate was originally joint or separate, 
ugh the Judicial Committee did not go strictly into the 
hey say at p. 550:—** Both these cases of family and 
, the burden of which was entirely on the defendant, 
d that brings it back to the case which the plaintiffs 
vove,—that is, the simple fact, that this was ancestral 
ix common grandfather. That being s0, and. it 
ly admitted that there was no other source 
cquisition could be made, the decree of the 
to their Lordships to be right.” If the 
t an estate, conveyed to. an individual 
ill, in the absence of proof to the contrary, 
int without any evidence of a nucleus of 






















,18; S. 0., 12 Moore's I. A. 523. 
42; B. C.,6 B. L. R, 282; see p, 242, 
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joint property, then it is difficult to understand why the Judicial 
Committee should have relied on a substantial admission, I 
must confess that, if I had to give my opinion upon these con- 
flicting authorities, as to whom the onus is to be on, I should 
be inclined to consider that, when property has been purchased 
by an individual member of a family, it’ is necessary for 
those who claim it as joint property to show that there was 
a nucleus of joint property out of which it could have been 
purchased. That position has been held by Mitter, J., in 
Dhunookdharee Lall v. Gunput Lall (1); by Phear, J., in Shiu 
Golam Sing v. Baran Sing (2); and by Jackson and Mitter, JJ., 
in Radhika Prasad Dey v. Mussamut Dharma Dasi Debi (3). 
Otherwise, it seems to me that it would be necessary to apply 
a double presumption, namely, first, that the family was joint; 
and secondly, that the family was possessed of property. 

But, in fact, I do not think it necessary in this case to express 
any decided opinion on the question which is the subject of 
these conflicting decisions, because even if the onus were o 
the defendants to show that the property was the separatel 
acquired property of Rammohun, I think the documen 
evidence shows that the property purchased originally in 
name was always dealt with as separate, and aot as joint, pro 

The property was purchased in three parcels in 1202 
1205 (1798), and 1206 (1799). All the deeds were in 
of Rammohun Shaw. On the 6th May 1818, Rammo 
mortgaged the property to two persons to secure 
of Rs. 1,601; and gave a bond and warrant to conf 
On the 7th April 1820, Rammohun Shaw assign 
in. quegtion by a deed of that date. The conv 
Rammohun Shaw and Choitun Churn Sen 
appear to have been partners. They are des 
Shaw asa wine merchant, and Choitun Chur 
ant of Calcutta. There is a recital that 
Bhuggobun Shaw and Ramdhone Shaw, 
had been given to them. The deed goes 




















(1) 11 B. L. B., 201. (2) 1 
e (3)8BLR,A.06 
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of collateral security, certain property and goods have been 
assigned to them with power to sell and dispose of the same. 
The schedule refers to a distillery in the garden, and to the 
house in question as belonging to Rammobun Shaw. 

It is now suggested that the deed is a mere benami transac- 

tion, and that the house was the joint property of the four 
brothers. If that was the case, and if it was necessary for 
Rammohun to sell, it would have been quite sufficient to have 
stated the facts. I am clearly of opinion from these deeds that 
Rammohun Shaw dealt with this property as his separate 
property, and that the deeds show that the property was not the 
joint property of the four brothers. I hold that the house was 
originally the separate property of Rammohun; that it was 
afterwards assigned to Ramdhone for valuablé consideration, 
and that he has since held it as his separate property; and that 
up to Ramdhone’s death, he permitted his brothers to reside 
there as a matter of hospitality, and that neither Ramrutton 
nor Ramnidhi had any claim or interest in the propérty. 
Mr. Lowe has referred to the fact that certain witnesses 
re not called. The answer to that observation is that the plaint- 
had to prove his case, and until he had proved his case, it 
ufficient to shgw from the deeds how the property was 
d. Iam therefore of opinion that this suit should be 
with costs on scale 2, ° 











e Suit dismissed. 


‘ plaintiff: Baboo Promothonath Bose. 
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fendants: Baboo Poorno Chunder MooRerjee. 
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‘was born, and had always lived in: Calcutta. Under 


“had been ruled in Archer v. Watkins OC 
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Before Sir Richard Couch, Kt. Chief Justice, and Mr. Justice Pontifex. 
SULTAN OHAND v. SMYTH. 


Minor—JIndian Succession Act (X of 1865), s8. 2 §& 8—Age of Majority— 
Act XL of 1858. 


The definitions of “ minor” and “ minority" in the Indian Succession Act 


_ do not apply to cases in which s person enters into a contract on his own 


behalf, and not in any representative character under that Act. 


Cass stated for the opinion of the High Court by the First 
Judge of the Calcutta Small Cause Court :— 

“ The plaintiff sued the defendant for Rs. 225 on a promissory 
note. The defendant pleaded minority. It was proved that th 
defendant at the time of the trial had passed twenty, but had 
reached twenty-one years; that he was the legitimate son of a] 
born in Ireland; that his father was a gentleman of Portu 
extraction domiciled in Calcutta; that his paternal gra 
was born in Portugal, had resided some years in Cale 
had returned to Lisbon, and had died there; and that 















the evidence it was contended for the defendant t 
legitimate son of a mother born in Ireland, h 
pean British subject under the definition of ‘ E 
subject’ contained in the Criminal Procedure 
within the only exception to the rule of eight 
of majority which was contained in Act XL 


application, except in the case already 
British subjects. The plaintiff, on the 
that the defendant had not been proved 


(1) 8 B. L. R., 
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subject, inasmuch as the status of adefendant depended on his 
domicile, and a son’s domicile was that of his father, and the 
defendant’s father’s domicile had been shown to be in Calcutta. 
The defendant, therefore, it was contended, came within the 
general rule in Act XL of 1858 and not within the exception, 
and being above eighteen years of age had reached his majority. 
“ I held that as Archer v. Wathins (1) had been overruled by 
the Full Bench In the matter of the Petition of Benod Behary 
Mullick (2), where it was ruled that Act XL of 1858 
had no application to residents in Calcutta, and the defend- 
ant and his father were both of them residents in Calcutta, 
the question whether the defendant was or was not a European 
British subject, was wholly immaterial tothe case: that he had 
been proved not to be either a Mahomedan or Hindu; and that 
‘the English law was the law applicable to all persons domiciled in 
Calcutta, as the defendant had been shown to be, who did not 
belong to one or other of those two classes which are entitled to 
e governed by their own laws; and that the defendant must 
refore be held to be a minor. I also held that the definitions 
minor’ and ‘minority’ contained in the Indian Succession 
X of 1865) did not apply to cases of contract, but were 
d, by the veryesection that contained them, to cases of 
and testamentary succession; and on these grounds I 
ment for the defendant. As, however, I had some 
own mind whether it was possible to distinguish so 
tween cases of contract and cases of intestate and 
uccession, as to apply to one of these classes of 
nee of persons domiciled in Calcutta, the law of 
n years of age, and to the other the law of 
one years, I made my judgment contingent 
High Court upon the question— 
right in holding that the definitions of 
ty,’ though they do apply to persons 
well as to all others in India, only so 
e and testamentary succession, and not 



















(2) 10 B. L, R231. 
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1878 .“ At the request of the plaintiff I also refer the following 
Svrtan question which he considers of importance, though itis in 
aa my opinion entirely irrelevant to the real issue, viz. : 


s Whether the son of a man, who is of Portuguese extraction 
having an Indian domicile, by his wife, who is a native of Ireland, 
is a European British subject?” i 


The parties were not represented by Counsel. 
The opinion of the High Court was delivered by 


Coucn, C.J.—We are of opinion that the definition in the 
Indian Succession Act of ‘minor’ and ‘minority’ does not 
apply in cases where a person enters into a contract on his own 
behalf, and not in any representative character under that Act. 
S. 2 of the Act shows what the law in it is to be applicable to, 
viz., cases of intestate or testamentary succession. 

As to the second question, it was not necessary that it should 
be determined by the Judge of the Small Cause Court, and th 
plaintiff ought not to have asked to have it referred to t 
Court. 

The judgment must be for the defendant aa it has been 

E by the Judge of the Small Cause Court. e 
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Before Sir Richard Couch, Kt. Chief Justice, and Mr, J 


1874 MACKENZIE, LYALL, arv oruzrs v. SHIB CH 


20. 
aa . Goods sold and delivered, Action for—Principal and 


' Agents Act—Delivery by, and payment to, 


The defendant, through a broker, purchased from 
to be paid for by cash on delivery, and before re 
and his broker knew that the plaintiffs had a se 

* ments for goods of the description purchased 
broker knew that the delivery clerk, whose duty 
had no authority to do so without a special 
portion of the goods was paid for at the e 
obtained from the delivery clerk in the usual 
goods, the broker, en behalf, but without the 
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the delivery olerk and obtained delivery from him of the goods without any 
order for delivery having been given by the plaintiffs. The plaintiffs, a year 
subsequently, discovered that the delivery clerk had embezzled the money so 
paid to him. Held, that they were entitled to recover the balance of the price 
of the goods from the defendant in an action for goods sold and delivered. 


Case stated for the opinion of the High Court by the First 
Judge of the Calcutta Small Cause Court. 

The case stated that the plaintiffs sued to recover Rs. 565 
for balance due for goods sold and delivered; that the defend- 
ant alleged in defence that, on the 9th July 1872, he entered into 
a contract with the plaintiffs for the purchase of 300 cases of 
window glass, the contract stipulating that the price should be 
payable in cash on delivery and before removal; that, on the 
9th July 1872, he paid to the plaintiffs Rs. 61 by way of 
earnest; that on the each date of delivery he had either himself 
paid the plaintiffs the price of goods delivered, or sent the same 
through his broker Bhoyrub Chunder Sen; and that he made 
he following payments, and received delivery of goods on the 
llowing dates'in the manner following :— 














Be, Ag. P. 


Ee | bee 
ReGaived 28 cases of | Paid through Bhoy-} ou 
Se f glass Sa { rub Ohunder dE 
1873 ... Received 49 cases ... Paid thréugh ditto ... 850 
Do. 45 cases ... Ditto ditto we 821 
Do. 184 cases ... Paid through self ... 900 


oo coco o 
oo ee CG 


proceeded to state that “ of these payments, the 
d having received the sums of Rs. 51, R3. 321, 
dates alleged by the defendant; they farther 
eived on the 27th March 1873 Rs. 200, and 
873 Rs. 100, on account of the defendant, 
ath Sett; but it has not been proved who 


ere-stated to have been proved, viz. :-— 

ad dealings with the plaintiffs for the 
during that time he had always had 
nd had never had credit from them; 


Paid by way of g 
bi ER bl 0 0 
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` that, excepting the payments of Rs. 51 on the 9th July, and 


Maoxkenete, 


Rs. 900 on the 20th November, which were made by himself, 
the defendant had made the other payments through Bhoyrab 
Chunder Sen; that both the defendant and Bhoyrub Chunder 
Sen were aware that there is a separate cash office of the 
plaintiffs where payments for goods of the description sold to the 
defendant, and generally (with certain special exceptions) for all 
goods sold by the plaintifs whereof delivery was required, are 
usually made, and that such of the above payments as are 
admitted by both sides to have been received by the plaintiffs 
were paid into that office, whereas the other payments were made 
by the said Bhoyrub Chunder Sen to one Madhub Chunder 
Sircar; that the said Madhub Chunder Sircar was a servant of 
the plaintiffs, and was in charge of the said goods sold to the 
defendant, and delivered the same to the defendant; and that, 
besides being in charge of plaintiffs’ goods of the description 
sold to the defendant, he had the charge of cash sales of certain 
other, petty commodities not of the description sold to the 
defendant, the price whereof he was admitted to be authorized t 
receive; that although the whole of the goods were delivered 
far back as November 1872, no notice was taken by, or 
to, the plaintiffs of the payment of the prjce thereof, exc 
aforesaid, until about three months ago, when Madhub 
Sircar was prosecuted for embezzlement by the plaintj 
all goods delivered by Madhub Chunder Sircar 
godowns of the plaintiffs, used to be delivered unde 
the firm, and that Madhub Chunder Sircar had n 
deliver any goods without the firm’s order, a 
authority was known to the defendant’s broker 
der Sen, and that it was not proved that any. 
by the firm on Madhub Chunder Sircar for 
goods for which the plaintiffs allege that the 
« Ag regards the remaining boxes of wi 
no dispute, owing to their breakage.” 
The first Judge of the Small Cause 
under the circumstances stated, the pa 
Chunder Sircar were not payments 
being known to ,the defendant’s age 
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that the said Madhub Chunder Sircar was not, and that another 
person, viz., the head of the cash office of the plaintiffs, was the 
person who usually received payments for them, gave judgment 
for the plaintiffs for Rs. 550, contingent upon the opinion of the 
High Court on the following questions, which he referred at the 
request of the défendants. 

zc 1st.— Whether the payments made to Madhub Chunder Sircar 
were payments to the plaintiffs ? 

“ 2nd.— The defendant never having had any credit transactions 
with the plaintiffs, and having sent money with his own broker, 
Bhoyrub Chunder Sen, to pay cash for the gooda, whether or 
not he is liable to pay for such goods over again, if the money so 


sent by him did not actually reach the plaintiffs but Madhub ` 


Chunder Sircar ? 

* 3rd—Having regard to the length of time which elapsed 
between the last delivery and the institution of this suit, 
whether or not the presumption of law is that the plaintiffs 
à recognized the payments made to Madhub Chunder Sircar? 
“‘4th.— Whether or not the plaintiffs are guilty of such negli- 
nce as would debar them from recovering the sum claimed 
the defendant ? 
th.—Can the plaintiffs adopt the delivery of goods by 
b Chunder Sircar which are not proved to have been 




















the payments made to Madhub Chunder Sircar ?” 


s, for the plaintiffs, contended-that the only question 
facts as stated was, whether the defendant had 


titled to recover. Where there is a special place 

the case of a shopman authorized to receive 
ounter, payment elsewhere than in the shop 
. Brett (1). 


e defendant.—The action is for goods sold 
ery by the plaintiffs has not been proved, 
ery ky Madhub Chunder Sircar was 


(1) 6 Ex., 269. 


under their orders, and at the’ same time refuse to’ 


oods, receipt of which he admitted; if not, the - 
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1874 unauthorized, and therefore tortious. The action should have 
Mackenzit, been in trover, not in contract—Read v. Hutchinson (1). The 
sain Gun. OLLY contract was for payment of “cash on delivery and before 
pez Seat. ‘removal.” The receipt of the money and the delivery of the 
goods were parts of the same act. If the plaintiffs adopt their 
servant's act at all, they must adopt it altogether; they cannot 
at one and the same time rely on the unauthorized delivery‘as a 
delivery under the contract, and yet repudiate their servant’s act 
in receiving payment—Ramazotti v. Bowring (2). [PonTIFEX, 
J.—That was a case of adopting or repudiating a contract; 
here the case is one of adopting or repudiating an act.] No doubt, 
and on that ground, it may be open to contention that the plaint- 
iffs could not adopt the delivery at all, as it was “a bare act the 
effect of which would be to raise a duty towards them from the 
defendant”—Smith’s Merc. Law, pp. 155, 156; and Story on 
Agency, s. 246. The case may be put in another way. When 
an unauthorized act is adopted it is the same thing as if it had 
been authorized in the first instanoe : by adopting the delivery 
the plaintiffs authorized a departure from the usual course o 
business, and cannot therefore insist on the usual course bein 
followed in the payment—Ferguson v. Carrington (3). 
learned Counsel was proceeding to argue tha} the plaintiffs’ 
afforded a ground of defence. [ Coucu, C.J.—We canno 
upon that, it is a question of fact, viz., whether it is not 
that they knew of the delivery. ] 

















Mr: Evans in reply.—The words “cash on 

«. . before removal” do not make receipt of the mone 

of the goods part of the same act. The evid 
they were to be two distinct acts performed 
and by different persons. [PoNTIFEX, 

was the plaintiffs’ part of the contract, the p 

the defendant.|] Just so; the plaintiffs coul 

by the servant whose duty it was to deliv 

receipt of payment to a person not authori 


e 


(1) 3 Camp, 362. . (2) 7 C. B., N. B. 861 
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The opinion of the Court was delivered by 


Covos, C.J. (who, after stating the facts, continued).— 
Taking the facts as stated, the case is really this. The defend- 
ant not being entitled to have delivery of the goods until he had 
paid for them, procured the delivery from Madhub Chunder 
Sircar, in a manner which he knew was not authorized by the 
plaintiffs, without the order of the firm, which it is found was 
not given, and which he knew ought to have been given. 
Having so obtained the goods, he makes a payment to Madhub 
Chunder Sirear, knowing that he was not the person who ought, 
according to the usage of the plaintiffs’ office, and the way in 
which they carried on their business, to have received the 
money. We think this is not a case to be decided according to 
technicalities, as in an action for goods sold and delivered, and 
upon the plaintiffs adopting the act of their sircar. The sub- 
stantial question is, ought the defendant, having got the goods, 
to avail himself of a payment for them, made in a manner 
in which he knew it ought not to have been made. We think 
hat he ought not. The plaintiffs are entitled to be paid for the 
ods. which he has taken delivery of, and it is ‘immaterial in 
h form of suit they recover the money. It is only neces- 
to answer the first question which has been put to us, that 
ments made to Madhub Chunder Sircar were not 
to the plaintiffs. 
intiffs will have judgment to recover the balance 
h costs of stating this case for the opinion of this 
herwise arising out of or connected therewith. 


the plaintiffs: Messrs. Berners, Sanderson, and 















e defendant: Baboo Gunnesh Chunder 
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FULL BENCH. 





Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Kemp, 
Mr. Justice Jackson, Mr. Justice Mitter, and Mr. Justice Pontifex. 


In THE MATTAE OF THE Partition or tus COLLECTOR or 
FUREEEDPORE, > 


i 
Appeal—Regulations V of 1812, s. 26, and V of 1827, 8. 3— Order for 
Attachment and Manager. 


No appeal lies to the High Court from an order passed by a District Judge, 
issuing a precept to the Collector to hold an estate in attachment and to 
appoint a manager, under s. 26, Regulation V of 1812, and s. 3, Regulation V 
of 1827. ; 


Tore was an application by the Collector of Furreedpore, 
under s. 26, Regulation V of 1812, to exercise the power of 
attachment conferred by that section in respéct of an estate 
called’ Roopapatha, the joint property of Ramarungini 
Dossee and Gurudoss Roy, on the ground of the existence o 
disputes between them, which were likely to lead to a brea 
of the peace and to oppression of the ryote. 

The Judge found that disputes did exist between Ramar 
and Gurudoss Roy, which werelikely to cause inconvenienc 
pablic and injury to private rights and oppression of t 
and that sufficient cause had been shown to exercise th 
conferred by Regulation V of 1812. He, according 
a precept to be issued to the Collector of Furreedp 
him to attach the said estate and to appoint a 
for the management thereof. 

Gurudoss Roy appealed to the High Court. 

.The appeal came on.for hearing before 
(Markby and Birch, JJ.), when their 
their opinion that, on the language of s. 26, 
no appeal would lie; but referring to Co 
the Sudder Court, 21st September 1832, 























* Miscellaneous Regular Appeal, No. 36 of 18 
Judge of Zilla Dacca,*dated the 16th November 
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their opinion, and remarking that such an appeal had been 1878 


entertained in the case of In re Muhinder Narain Roy (1), _ Us Tar 


. $ Sa MATTER OF 
they referred: the following question for the opinion of Bose eros 
Full Bench :— CoLLtcron oF 


FurrexpPore, 


“Whether there is an appeal to this Court against the 
order of the Judge of the District Court issuing a precept 
to the Collector to hold an estate in attachment and to appoint 
a manager, under s. 26, Regulation V of 1812, and a 3, Regu- 
lation V of 18277?” 


Mr. Ghose (Baboo Hem Chunder Banerjee with him) for- the 
appellant, contended that, upon the wording of s. 26, Regula- 
tion V of 1812, an appeal would lie. An appeal was allowed to 
the Provincial Court. Construction No. 717 of the late Sudder 
Court, dated 21st September 1832, declared that the order was 
open to appeal, and such an appeal was entertained by that 
Court in the case of In re Muhinder Narain Roy (1). Under 
s. 23, Act XXIII of 1861, an appeal lies to the High Court 
om a decree or order passed by a Zilla Judge. The order 
pealed against in this case is in the nature of a decree. There 
o Regulation taking away appeals in such a case. Besides, ` 
ls were entertained by the late Gudder Court from orders 
under s. 26, Act V of 1812; see In re Mil Madhoo Surma 
ee (2), In re Joy Gopal Pal Chowtlhree (3), and In re 
It (4). ` 


offe (Baboos Shamloll Mitter and Anund Chunder 
) for the respondent, was not called upon. 


the Full Bench was delivered by 8 


The present appellate jurisdiction of this 
n the words of the 16th clause of ‘the 
e, which say that the Court is to exercise 
in such cases as were subject to appeal 
irtue of any laws or Regulations in force 


(3) Carrau’s Sum. Ca., 116. 
(4) Id., 150. 
48 
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at the date of the Charter. We must, therefore, refer to the 
words of the first Charter, which in cl. 15 said that the Court 


rae Permios was to exercise appellate jurisdiction in such pases as were 


OF THE 


Corrroror orgubject to appeal to the Court of Sudder Dewanny Adwalut by 


FURRKEDPORE. 


virtue of any laws or Regulations then in force, or which should 
become subject to appeal by virtue of such laws or Regulations 
relating to civil procedure as should be thereafter made by 
the Governor-General in Council. In order that there should 
be an appeal to this Court in this case, it is necessary that there 
should be some Jaw or Regulation giving it. 

Regulation V of 1812, which gave to the Zilla and City 
Judges the power to appoint a manager, gives a limited appeal. 
It provides that “ifthe Revenue Authorities, or any of the indi- 
viduals holding an interest iu the estate, shall be dissatisfied with 
the selection made by the Zilla or City Judge of the individual 
to perform the duty in question, it shall be competent for them 
to represent their objections to the Provincial Court of Appeal, 
which Court will confirm the manager chosen, or order the 
Judge to select and appoint another person.” These word 
exclude the supposition that there was to be an appeal upo 
the propriety of appointing a person to manage the estate, 
upon the questions which the Zilla Court had to cons} 
whether there was such inconvenience to the publie or i 
to private rights from the disputes amongst the propri 
joint undivided estates as would be a sufficient cause fi 
the management in the hands of a person appoin 
Court. This Regulation, instead of giving an app 
order that there shall be a manager, shows, so fa 
tion of the Legislature can be gathered from 
that thtre was not to be ‘such an appeal. A 
very good reasons for the exercise of a powe 
being subject to an appeal to the Provincial C 
is no other law or Regulation that we are 
has béen referred to, which would give to 
the power of entertaining an appeal agai 


















description, , S 
The appellate jurisdiction of the Pr 
ferred by Regulation V of 1793, s. 1 
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speaks of all persons aggrieved by the decisions of the Zilla 
or City Courts being permitted to appeal, but the latter part 
of the section’ shows that what was intended to be appealed 
from were decrees of the Courts, and not an order of this kind. 
It would not be a safe or a proper way of. construing an Act or 
a Regulation, where the word “ decree” is used, to read it as if 
the words were “in the nature of a decree,” as we have been 
asked to do. We should very often defeat the intentions of 
d the legislative authority if we were to construe the statute law 
in such a manner. 

The Construction of the Sudder Court was an extra-judicial 
opinion, given without any argument upon the question, and 
without its having been raised before the Court. We cannot 
consider that as having the authority of a decision of a Court 
pronounced in a judicial proceeding and after argument before 
it upon the question. There appears to be one case’ in which 
the Sudder Court allowed what was properly an appeal against 
an order of this kind; the other cases may rather be considered 
gan exercise by the Court of its superintending power than 
© exercise in its proper sense of an appellate jurisdiction, I 
ot think that this decision of the Sudder Court can be 
dered to have he authority which would bring the matter 
the clause in the Charter, which says that the appellate 
ion of this Court must be that which the Sudder Court 
irtue of any laws or Regulations. I think we must 
appeal in this case does not lie to the High Court. 
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Before Sir Richard Couch, Ki, Chief Justice, Bfr. Justice Kemp, 
Mr. Justice Jackson, Mr. Juste Glover, and Mr. Justice Pontifex. 


UNNODA PERSAD ROY anp ormass (Hews or PLAINTIFF) v. 
ERSKINE Aan oraERS (Deranpants).* 


Co-sharers, Suit by one of Several—Cause of Action—Valuation—Jurie- 
diction— Parties. 


Where a patni talook, belonging to several co-sharers each of whom col- 
lected his own share of rent from the mehal, was sold for arrears of rent, and 
one of the co-sharers brought a suit in the Munsif’s Court to recover 
possession of his share by setting aside the sale, and valued his suit accord- 
ing to his share, making the other co-sharers defendants,—Held that the 
suit could not be maintained in that form. The cause of action was the sale 
of the whole estate, and the suit should have been framed and valued 
accordingly, and brought in a Court in which the rights of all the parties 
interested in setting aside the sale might have been declared in one suit. 



















In ‘this case one Kassinath Roy sued certain persons, who 
he described as “ Messrs. Erskine & Co.,” and eight oth 
persons, alleging that a certain patni talook was held by se 
co-sharers, of which the plaintiff held one share, and certain 
defendants the remainder, each shareholdér collecting hi 
share of the rent from the mehal ; that defendant No. 1, 
that he had purchased the zemindari right over thi 
had brought a suit before the Collector under Regulati 
1819, praying for the sale of the patni talook o 
arrears of rent; and a sale of the patni talook 
directed, the defendant purchased it himself, and 
that the plaintiff appealed to the Commissioner 
cessful; that he, therefore, on the various gro 
the plaint, brought this suit in the Munaif’ 
possession of his one-seventh share by set 
valuing his suit according to his share. 
tained an allegation that the plaintiff w 


* Special Appeal, No. 102 of 1873, againet t 
Judge of Zilla Beerbhoom, dated the 23r 
decree of the Munsif of Doobrajpore, da 
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with his co-sharers, and that they were acting in collusion with 
the zemindar; but they were made defendants to the suit. 

The suit was valued at Rs. 365, being the value of the 
plaintiff's one-seventh share. 

The whole patni talook was registered in the plaintiff’s name 
in the zemindar’s serishta. 


Several other shareholders filed similar suits, each in respect- 


of his own share. 

) Both the lower Courts, relying on Biswanath Bhuttacharjee v. 
The Collector of Mymensingh (1), dismissed all the suits on the 
ground that a single suit ought to have been brought by all the 

co-sharers to set aside the sale and recover possession of the 

whole talook, 

The several plaintiffs preferred special appeals to the High 
Court, but the present appeal alone was argued. The appellants 
were the heirs and representatives of the plaintiff who had died 
aince the case was decided by the lower Courts. The appeal was 
heard before Markby and Mitter, JJ., who, in consequence of 
he case relied on by the lower Courts being in conflict with 
ghab Chandra Banerjee v. Brajanath Kundu Chowdhry (2), 
rred to a Full Bench the question 
hether one sujt by all the shareholders to set aside the 
d to recover possession ought to have been brought, or 


















as the appellant maintains, each shareholder was enti- 
separately ?” 


hotosh Mookerjee for the appellant.—This suit is 
ht—Raghab Chandra Banerjee v. Brajanath 


not join the plaintiff, and therefore théy have 
ants. All the parties are before the Court, 
stice can take place. The plaintiff would be 
f such a suit did not lie. A suit must be 
he relief sought. The real object of the 
session of plaintiff's share,—that is the 
task that the sale be set aside. 


(2) 9 B. L. R., 91, note. 


y (2). There is anallegation in the plaint’that the ` 
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At any rate an order may be made for the consolidation of the 
suits. [Coucs, C.J.—We have no power to order a consolida- 
tion. | : 


The Advocate-General, offe, (Mr. Paul) (with him Mr. Allan), 
for the respondent, was not called upon. S 


The judgment of the Full Bench was delivered by 


Coucsu, C.J.—I think that, in deciding this case, we must take 
the-latter part of the question which has been stated by the 


learned Judges, and take it in connexion with what the suit 


appears tobe. We are asked whether, in a suit to set aside the 
eale of a property held by several shareholders, each of them 
is entitled to sue separately; and I think we must consider the 
question as meaning entitled to sue separately in the manner in 
which the present suit is brought. It is a suit to set aside the 
gale of the property. It is true that the plaintiff has made the 
other’ co-sharers defendants in the suit; but he has asked 
have the possession of his own share. Although he may h 
in terms asked to have the sale set aside, he is by the valua 
of his guit limited to the setting aside the sale of his own 
only. By the framing of the suit in thif way, he has b 
it in a Court in which he could not have brought it i 
been a suit to set aside the sale as to the entire pr 
think he was unable to sue in that way; he has int 
respect of part only of the cause of action,—namel 
applied only to himself; the cause of action was 
whole, and the suit ought to be framed and val 
aud be brought in such a Court that the rights 
interested in setting aside the sale might b 
suit. I think the decisions of the Courts be 
that the appeal should be dismissed with co 
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Before Mr. Justice Phear and Mr. Justice Morris. 


LALJEET SINGH (Dsrexvasr) e RAJCOOMAR SINGH 
(Drummer) 


| Hindu Law— Mitakshara— Partition in Father's Lifetime— Mother's Share. 


By the Mitakshaa law a son may sue during the lifetime of his father for 
a partition of the ancestral property. On such a partition being made, the 
mother is entitled to have a share allotted to her, by way of maintenanca 
or otherwise, equal to a son’s share. 













Tars was a suit brought by Rajcoomar Singh, a member of 
a joint Hindu family subject to the Mitakehara Jaw, against 
his father Laljeet Singh and his minor brother Rajnarain Singh, 
for a partition of the ancestral property. The material defences 
aised by thé defendant Laljeet Singh were that the mother of 
e plaintiff was alive ; and that, under the Mitakshara law, she 
entitled toʻa share on partition of the ancestral property, 
ught therefore tp have been made a party to the suit; that 
was still capable of bearing children, the plaintiff was 
led to claim a partition of the anctstral property; and 
at the plaintiff was estopped from claiming a partition, 
renounced his right thereto by a chitta given by 
ing a certain village from his father. ` 
inate Judge, while holding that the estoppel was 
cided the two former points against the plaingiff 

suit. f á 

Judge agreed with the first Court on the 


H 
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even if the mother were still capable of bearing children; and 
that the mother was not entitled to any share on partition. He 
accordingly reversed the decree of the Subordinate Judge, and 
declared the plaintiff entitled to a one-third share of the pro- 
perty. 

The defendant Laljeet Singh appealed to tht High Court. 


Mr. Branson (Mr. C. Gregory and Baboo Romesh Chunder 
Mitter with him), for the appellant, contended that, under the 
provisions of the Mitaksbara, a partition in the father’s lifetime 
against his wish could be effected only under the circumstances 
pointed out in Ch. i, s. 2, v. 7; but if that were not so, a 
division of ancestral property could only be enforced by grand- 
sons born in the grandfather’s lifetime, and in the present case 
the plaintiff was not shown to have been so born, 

The mother is entitled to a share on partition of the ancestral 
property. In Mahabeer Persad v. Ramyad Singh (1), it was 
held that a widow is entitled to a share on partition of the 
ancestral estate. The suit is defective, as the mother has no 
been made a party defendant. 











Mr, Woodroffe (Baboos Mohesh Chander Chowdry, 
Kaliprosonno Dutt with him) for the respondent.—The q 
whether the plaintiff was or was not born during the li 
his grandfather is immaterial, and in fact was not raise 
of the lower Courts. The son, whenever born, 
birth a right in undivided ancestral property an 























VOL, XII} HIGH COURT. 


pre-existing right in ancestral estate—Sheo Dyal Tewaree v. 
Jodoonathk Tewaree (1); hence she can never demand a parti- 
tion. If the sons divide the estate after their father’s death, 
she is entitled to a share in lieu of maintenance, because her 
maintenance has then become a charge on the estate in their 
hands; but so long as her husband lives, he is under a personal 
obligation to maintain her, therefore on partition in his lifetime 
she cannot claim a share in the ancestral estate as of right: 
moreover, any share allotted to her would have to be regarded 
as an increment to the father’s share, since by Hindu law there 
can be no partition between husband end wife. Ch.i,s. 2, is said 
to declare her right to share on partition in her husband’s life- 
time, but it is submitted that that right is only declared with 
respect to self-acquired, and not to ancestral, property; see 
vv. 8 and 9, which refer to equal division by the father’s choice, 
v. 6 having previously declared that he has no choice in the 
case of ancestral property. 
















Mr. Branson in reply. 
he judgment of the Court was delivered by 


EAR, J.—In ths case a son sues his father and his brother, 
a minor, to obtain partition of certaip ancestral property, 
ily being a joint Hindu family governed. by the 
a law. 

cipal questions have arisen in the suit: first, whether 
his father to obtain partition of ancestral property 
er’s lifetime; and secondly, whether, if he does 
other is alive, the mother is entitled, gn the 
a share by way of maintenance, or otherwise. 
admitted that the mother is alive, and the 
de her a party to the auit: not only has he 
party to the suit, but he maintains, that 
on any ground, and ought not to be a 


just mentioned; the decision in 
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Nagalinga Mudali v. Subbiramaniya Mudali (1) has determined 
that a son can sue during his father’s lifetime for partition of 
the ancestral estate. A decision of a Full Benclr of this Court, 
in Raja Ram Tewary V. Luchmun Persad (2), is to the like 
effect. Also a judgment, delivered by a Division Bench of 
this Court, in Sheo Dyal Tewaree v. Judoonath Tewaree (3), 
countenances the proposition that, on a division of the ancestral 
property during the father’s lifetime, his wife is entitled to a 
share for her maintenance, although, no doubt, it does not 
judicially determine the point. 

Notwithstanding these authorities bearing upon both these 
issues, it was very strongly urged upon us on behalf of the. 
defendant on the one side, and on behalf of the plaintiff on the 
other, that neither proposition was well founded in Mitakshara 
law. We have thus felt it necessary to examine somewhat 
closely the text of the Mitakshara so far as it bears upon these 
two issues, d f 

The first section of Ch. i may be described as an elabo- 
rate discussion, and somewhat artificial analysis of severa 
ancient texts, serving to lead up to the conclusion that eag 
member of a joint Mitakshara family acquires by birth a ce 
indefinite right of property in the patẹrnal and ance 
estate; that the father, as head of the joint family, has inde 
ent power of disposal, for certain purposes, of the family 
other than immoveable property, but is subject to the 
the sons and the rest of the family in regard to the i 
éstate, whether acquired by himself (though it must E 
by the way that, this is afterwards greatly modif 
para. to), or inherited from his father or oth 
(para. 27); with, however, this one excepti 
the control,—namely, that while the members o 
are minors, or incapable of giving their consey 
like, one member of the family may con 
cation, or sale, even of the immoveablg 
affecting the whole family require 



















(1) 1 Mad. H. C. Rep., 77. 
D (8) 9 
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render it necessary, or indispensable duties, such as the 1878 

performance of the father’s sraddh, make it unavoidable ( para. ent 

29). The three last paragraphs but one of the same section, v, 
RAJCOOMAR 


i.e., paras. 30, 31, 32, furnish an interpretation of two or three Sman, 
texts, which without it would seem inconsistent with the foregoing 
view of the law, and expJain that these texts only refer to certain 
precautionary formalities, which ought to accompany, but which 
are not essential to the validity of, any dealing with joint family 
property. And the last para. (33) reserves, to a later part of 
the commentary, the mention of a certain distinction between 
the right acquired by birth in paternal, and that in ancestral, 
estate. We find this distinction reasoned out in s. 5, and given 
concisely in para. 10 of that section. One effect of it is, 
as already stated, to relieve the ‘father from the control of his 
sons as. regards his acquired property. 

The indefinite right in the joint property, which, as thus 
explained, is acquired by birth, is capable of being rendered 
personal (so to speak) and separate by partition, and in the next 
paragraph (which Mr. Colebrooke has made the first paragraph 
fa, 2) the commentator proceeds to consider “at what 
e, by whom, and how partition may be made.” For this 
ose he first cites the text of his author (Yajnavalkya), 
runs thus: “© When the father makes a partition, let him 
e his sons from himself at his pleasure, and either dismiss 
t with the beat share, or if he choose, all may be equal 
After developing this text slightly, the commentator 
ra 6 that the power of unequally distributing 
which it confers on the father, relates’ solely ` 
ired property, because, unquestionably,” he has 
in regard to ancestral property, by reason of 
hip therein on the part of himself and his . 
mentator undertakes to explain later, and 
in (as already mentioned) in para. 10 of s. 5. 
ualification, in effect may be put thus :— 
rtition, he may give his children 
fit, except thatin parti- 
give them equal shares.” 
al proposition from one 
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1878 text or authority, and then cutting it down by an exception 
ee made on the foundation of another, prevails through the whole 
D of the commentary. à 
RAJOOOMAR y 
Sman. The commentator next proceeds to state the occasions on 
which a partition may be effected, —a step which ought logically ' 
to have been taken previously to making any mention of the 
father’s powers of distribution, for, taken here, it effects a break 
in the continuity of the discussion relative to the question of 
` shares on partition. These occasions are (para. 7): at the 
pleasure of the father during his life; at the pleasure of the sons 
after his death; and also at the pleasure of the sons during his 
life aganist his will, provided that certain specified events occur. ` 
Nothing appears here to limit the application of this passage to 
the partition of the father’s self-acquired property only,—the 
partition of his property generally, ancestral as well as self- 
acquired, seents to be meant, and the Madras High Court has 
so interpreted the paragraph in Nagalinga Mudali e: Subbira- 
maniya Mudali (1). 

This view is confirmed incidentally by a remark which ig 
made by the commentator in para, 4 of s. 3, and which wil 
be presently referred to. Besides these occasions of partitig 
paras. 8 and 10, s. 5, no doubt, add another,—namely, a 
pleasure of the sons during the father’s life so far as rq 
ancestral property ; “and, therefore, the like result wo 
the end, be reached, if one supposed the previously n 
occasions of partition to have been spoken in rega 
acquired property only, excepting that under th 

5 _ tion there would be no direct authority anyw, 
father’s partitioning the ancestral property during 
that there is certainly no reason afforded fo 
upon the exercise of the father’s discretion 
there seems to be no cause to impeach ty 
. Madras High Court’s opinion, and much to 

At the point which we have now reach 
returns to the question relative tg 

He says (s. 2,.para. 8) wg 
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pleasure of the father have been stated,—namely equal and 
unequal;” and after quoting a text of Yajnavalkya—“ If he 
make the allotments equal, his wives, to whom no separate 


property has been given by the husband or the father-in-law, 


must be rendered partakers of like portions ”—he represents 
the effect of it to'be that “when the father, by his own choice, 
makes all his sons partakers of equal portions, his wives, to 
whom peculiar property had not been given by the husband or 


the father-in-law, must be made participant of shares equal to, 


those of sons. But if he give the sons unequal shares, his 
wives do not take such portions, but receive equal shares of 
that which remains after the allotments to the sons have been 
deducted ” 

As in the previous section, there is nothing here expressed to 
limit the application of these passages to the partition of self- 
acquired property alone, unless it be the wordse by his own 
choice ;” but these seem to refor rather to the act of partition 
than to any discretion in regard to the magnitude of the shares; 
nd the upshot of it all appears pretty plainly to be, that 
hile the father, in partitioning the property which he has, of 
tever kind, may, in some cases, make a difference in the 
s which he giveg to his sons, he must in no case make any 
shares which he gives to his wives. There arises, further, 
rence that, in all cases of a partition by the father, his 
entitled to the shares mentioned; and this inference is 
ertain by para. 1 of s. 7, which will be quoted 
























aining paragraphs of s. 2, the commentator points 


e to œ son, and also that a legally effected 
he father in unequal shares cannot be set aside. 
done when the father has acted under undue 


. 3, the question of partition at the 
he death of the father and mother 
his particular, topic is a little 
e us, yet the reasoning by which 
en should diyide only in equal 


hich a father may be justified in givifig eyen ` 
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shares (para. 7)—is reached, exhibits some points which are 
of use to us, and for that cause has been already alluded to. 
At the outset of the section the commentator represents his , 
opponents as objecting that such texts as that of Yajnavalkya 
(quoted in a. 2)—‘let him either dismiss the eldest with 
the best share”—sanction an unequal distribution of pro- 
perty when the division is made in the father’s lifetime ; 
and that, consequently, an unequal division is admissible at 
every period; but the answer which the commentator makes 
is not that these texts were delivered in view of a special 
partition, as of self-acquired property only, but “troe this 
unequal partition is found in the sacred ordinances, but it 
must not be practised,” because, amongst other things, there 
exist counter or qualifying maxims and texts. The commentator 
then goes on to argue that, inasmuch as Apastamba declared that 
“ a father making a partition in his lifetime should distribute the 
heritage” (Le, the ancestral property, see s. l, para. 2) 
“equally among his sons,” therefqre, the sons dividing his 
property after his death (when it must all of it necessarily bg 
in the situation of ancestral property) must divide it only 
equal shares. 
We thus see it disclosed that the texts quoted in s. £ 
quite general in their original meaning, and are only reg 
in operation, so far as they are restricted at all, by tha 
other qualifying texts. We also see it recognized 
incidents of a partition effected at the instance o 
must correspond strictly with those of a partition 
property effected by the father. In this way 
once that the view which the Madras Hig 
of the general scope of para. 7, s. 2, is 
directions of paras. 9 and 10 of ‘the s 
regard to shares of widows are equally geng 
directions apply to partitions effected at the 
well as those effected at the father’s ow 
The paragraphs of a. 4 only descrip 
a nature that it ought not 
s. 5 again revert to the dei 
partition. First.we had the eg 
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his own will during his lifetime ; secondly, partition effected by 

the sons after the death of both father and mother of property 

generally which had been held by the father. Here we have 

something supplementary and more particular: the commentator 
' declares that, in the distribution of the grandfather's (i.e. 
ancestral) property, whenever the partition takes place, the adjust- 
ment of the grandsons’ share must be effected through their 
fathers; thus, if the father is dead when the partition takes place, 
the grandsons only get the share which would have fallen to 
their father had he been alive at the partition, and if he is 
alive they only share with him what he gets. But the com- 
mentator states emphatically that in that share they are 
co-owners with the father ; and ona partition of it have equal 
rights with him independently of his will; and he fia at 
much pains to combat the contrary notion, saying in parti- 
cular that the text “ when the father makes a partition,” &c., 
which has been already quoted, and others, so far as they 
countenance unequal distribution by the father, apply to his 
elf-acquired property only. He goes on further to pursue this 
trine to its consequence, and in paras. 8 and 11 demon- 
tes that the son can at any time during his father’s lifetime 
nd, whether his, father be willing or not, a distribution of 
cestral estate. Finally, in few words (para. 10) he 
by stating the difference in tHe son’s right to the 
d the ancestral property—the distinction which he had 
romised to make. The paragraph runs as follows :— 
equently the difference is this,—although he has a 
in his father’s and in his grandfather’s property, 
is dependent on his father in regard’to the 
and since the father has a predominant interest 
by himself, the son must acquiesce in the 
his own acquired property; but since both 
a right in the grandfather’s estate, the 
interdiction if the father be dissipating 

















question, “how shall a share 
equently to a partition of the 
at length with reference to the 
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text, “ When the sons have been separated, one who is after- 
wards born of a woman equal in class shares the distribution ;” 
and the substance of the answer is, that he only gets a share of 
that which is left with the father and mother after the partition, 
and has no right whatever in that which had been allotted to 
his separated brothers; while they also, on" (he other hand, 
retain no right to any other portion of the father’s estate of ` | 
whatever kind, and get none in anything which the father may | 
subsequently acquire. 

A passage in the 2nd paragraph of the section, in which it is 
said generally of the after-born son, of the text, “ what is distri- 
buted, is distribution, meaning the allotments of the father and 
mother; he shares that,”—seems inferentially to show that 
in any distribution obtained during the lifetime of the 
father, without limitation as to the nature of the propgrty, 
a share is allotted to the mother as well as to the father, and this 
seems to be quite clear by the first paragraph of s. 7, which is as 
follows :— When a distribution is made during the life of the 
father, the participation of his wives equally with his song 
has been directed: ‘if he make the allotments equal, his wiv, 
must be rendered partakers of like portions—Yajnavalk 
The author now proceeds to declare theiy equal participg 
when the separation takes place after the demise of the f 
< Of heirs dividing after the death of the father, let the 
also take an equal share.” The remainder of 
taken up with the discussion of the rights of 
daughters as against the sons ona partition effected 
death of the father; but with this we are not 
degree ‘concerned, because the 14th and last pay 
section declares that it is only after the deceag 
that the unmarried daughter participates in 
Before his death she obtains that only, whate 
father gives. 

Thus, upon’a review (unfortunately 
that part of the Mitakshara which 
the two principal.issues which a 
be no real obscurity. The res 
concerned, may be stated very 























D 


VOL. XII] HIGH COURT. 


during his life, may, at his pleasure, partition the whole of the 

property in his hands or any of it, and if he does so, he must 

allot a share td his wife for her maintenance in addition to the 

share which he* takes himself; also the sons can, at any time 

during the father’s life, at their pleasure (even when any of the 
>, Contingencies which entitle them to divide the whole estate have 
not happened), call upon him to partition the ancestral property, 
and in that event also the mother must have her share as before. 
After the father’s death again the sons may divide the property 
among themselves, but then, too, they must give a share to their 
father’s widow, and to an unmarried sister, if there is one. In 
all the cases alike the mother’s share in the ancestral property 
must be equal to that of a son. 

It follows then that we must determine the first of tlle two 
issues before us in favor of the plaintiff, but the second issue 
against the plaintiff. The mother being entitled, as we under- 
stand the text of the Mitakshara, to a share in the ancestral pro- 
perty by way of maintenance upon the occasion of a partition 
being effected at the instance of the son, she ought to be a party 
this suit; and inasmuch as she has not been made a party, 
suit in its present form must certainly fail. 

o only questionewhich remains is, whether or not we ought 
the plaintiff any facility for the purpose of enabling him 
y on the suit upon the basis of the present plaint, by 
him to amend it, and to make the mother a party on 














ve that, supposing the mother to be thus made a 
g already one issue of fact, and there mue arise 
upon which she will have a right to bring eyi- 
mist upon a complete rehearing of the case. 
` no actual agreement between the parties as to 
d is to be divided. And again the father, 
set up that the plaintiff is estopped, by 
yen them on a former éccasion, from 
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unquestionably the mother would be entitled, if she were advised 
to require it, and were upon the record, to have that issue tried 
afresh, and to offer additional evidence upon it. ‘So that if we 
send back this case with the direction that the mother be put 
upon the record in order that the plaintiff may be enabled to oarry 
on the suit properly, there must necessarily be a new trial in the 
first Court with regard to the facts which constitute the general 
merits of the case. d 
. This being so, we are bound to look at the behaviour of the 
plaintiff to satisfy ourselves whether or not he is entitled to this 
indulgence at our hands. Now it is quite clear that he has, 
from the commencement, as has already been stated, not only 
omitted to put the mother upon the record, but persistently 
refused to acknowledge her right to a share, and has up to this 
last Court of Appeal most strenuously fought out that issue. 
We find, moreover, that both the Courts below: are of accord 
with regard to the character of the contest between the plaintiff 
and his father. The lower Appellate Court says: “that the 
facts seem to show that the plaintiff is a profligate spendthriff 
whom his father has attempted to control, and yet the lg 
must assist the extravagant in dismembering the estate in g 
of his father’s objection.” e 

We think, having regard to this finding, and to all th 
circumstances of the case which have been referred to, 
ought not to afford the plaintiff any special indulgen 
matter. The ‘suit cannot go on as it is at present fy 
we shall limit ourselves to. reversing the decision 
Appellate Court, and dismissing the plaintiff’s s 
This decision, will, of course, be without preju 
to bring a future suit for partition making g 
persons parties to it (1). 



























(1) See next case 
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Before Mr, Justice Macpherson. 


JODOONATHO DEY SLRCAR anp anoraer v. BROJONATI DEY 
SIRCAR AND ANOTHBR. 


Hindu Law—Partition by Sons— Widow's Share, 


On partition of the family property by the sons after their father's death, 
the mother is entitled to share equal to that of a son. 

If she has before the partition received property from the father, either by 
gift or will, amounting to more than a son's share, she is entitled to nothing 
more on partition: if she has received less, she is entitled on partition to as 
much as will make what she hes received equal to a sons share, 


Tris was a suit for partition of joint family property. Gobind- 
chunder Dey, a Hindu inhabitant of Calcutta, died on 21st 
January 1871, possessed of considerable moveable and immove- 
able property, mostly situate iu Calcutta, and leaving him 
urviving his widow Anundomoyee Dossee, one of the defendants, 
ree sons, Judoonath and Kissorynath, the plaintiffs, and 
jonath Dey, one of the defendants, and one daughter 
mbini Dossee. ¿By his will, dated 12th September 1870, 
ointed the defendant Anundomoyee Dossee executrix 
with full authority and responsibility to perform certain 
cording to his instructions embodied in the will. After 
ovision for the payment of various legacies, and for a 
for his great-grandsons, and failing them his 
s, in a postscript to his will, he made the following 
is widow Anundomoyee Dossee :— Gë: 
any’s papers which Í have purchased and kept 
y wife, she shall be able, when necessary, to 
one of my heirs shall be able to make any 
nies of her adya-sradda shall be per- 
of the sale of Company’s papers of 
g in her name; and the duties she 
ll be performed.” 
ndant Brojonath Dey Sircar 
ndant Anundomoyee Dossee, 
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praying that the will of Gobindchunder might be construed and 
the rights of the parties entitled under it declared: and in 
that suit a.decree was made on 13th September 1871, by which 
it was declared that, subject to the payment of the legacies 
and the religious and other trusts directed by the will, so far as 
the same were valid in law, and capable of being carried into 
effect, the present defendant Brojonath Dey Sircar and the 
present plaintiffs, as the sons and heirs-at-law of the testator, 
were jointly entitled to his estate; and it was further de- 
clared that the defendant Anundomoyee Dossee was entitled 
to the Company’s paper bequeathed to her in the postscript to 
the will; and it was further ordered that the further hearing of 
the suit should be adjourned in order that certain accounts and 
enquiries should be taken and made (1). 

The defendant Anundomoyee did not ask for maintenance i 
in that suit. The accounts and enquiries, directed by the decree 
of 13th September 1871, were taken and made by the Court, and 
on 20th January 1873, the suit came on for final disposal before 
Macpherson, J., when an application, on behalf of Anundomoyee 
for an enquiry as to what sum she was entitled to for mai 
tenance, was refused, and a final decree was made in the suit. 

The plaintiffs now sued for partition of the property to w 
by the decree of 13th September 1871, they were declared e 
jointly with the defendant Brojonath Dey Sircar, after re 
out of the estate a sufficient sum for the purposes dir 
the will, and confirmed and declared valid in law by 
of 18th September 1871 and 20th January 1873, 
maintenance of the defendant Anundomoyee Dossee 






















atated that he did not oppose a partition of th 
made, but objected to any sum being set apar 
nance of Anundomoyee, she having been 
provided for under the will of Gobindchu 
made to her by him during his lifeti 

The defendant Anundomoyee Do 
submitted that, in the event of 
have allotted to her a share equ 


(1) Sea a report of 
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sons of Gobindchunder. Anundomoyee had taken under the 
will about Rs. 14,500, besides gifts to her by her husband before 
his death. The-questionw. ether she was entitled to anything 
further. The plaintiff Judconath died after the suit was insti- 
tuted, leaving a will, of which he appointed his mother Anundo- 
moyee Dossee executrix. Anundomoyee was, therefore, made 
a plaintiff in the suit as representing her son Judoonath, she 
being already a defendant in the suit. 


e D 


Mr. Macrae, for the plaintiffs, stated that they were willing 
that a sum should be set apart forthe maintenance of the defendant 
Anundomoyee Dossee on a partition of the property being 
come to. He referred to Dayabhaga, Ch. iii, s. 2, vv. 29, 31; 
and Shama Churn’s Vyavastha Darpana, 480, 


Mr. Piffard (Mr. S. Davis with him), for the defendant 
Brojonath, contended that the defendant Anundomoyee was 
entitled to nothing at all for maintenance. She had been 
already provided for by the will, and an application made by her 
r enquiry into her maintenance had been refused; at any rate 
at she had already received must be taken into account— 
ange’s H. L., 1715 Macnaghten’s Cons. H. L., 57. 





















Lowe, for Anundomoyee Dossee, contended that the main- 
of Anundomoyee was a charge on the whole estate. 
tor might have left the property to a stranger, and 
with his widow’s maintenance. The authorities cited 
The widow is entitled to a share equal to son’s 
not ask for partition, but has a right to main- 
ition; see Macnaghten’s Hindu Law, Edition 
Churn Mullick v. Janova Dossee (1). 


—The decrees of 13th of September 1871 
3 give the widow all the rights she is 
vis not one of the rights declared. 
it have asked for maintenance, but 
e Court for an enquiry to be 
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made as to her maintenance, and her application was refused. 
She is not entitled to a share if she has already received à 
sufficient sum to maintain her—Shama Churn’s Vyavastha Dar- 
pana, 424, 425. The utmost she could ask for would be an 
enquiry as to whether what she has received is sufficient. 


The judgment of the Court was delivered by 


MACPHERSON, J.—The first question in this suit is whether 
the plaintiffs are entitled to have a partition of the property 
which belonged to their father, and is now held by them jointly 
with the defendant Brojonath. It is contended that by reason 
of what has occurred in the former suit, the three sons are 
entitled to a partition, each taking one-third. On behalf of the 
mother Anundomoyee it is said, that if there is to be a partition 
amongst her sons, she is entitled to a share equal to a son’s 
share; but it is also argued that, under the will of the father 
(althongh that will has been partly set aside in the other suit), 
the estate is still impartible, and that the grandsons’ maintenance 
is a charge on the estate. There is, however, no doubt that a 
the clauses of the will making the estate impartible (includi 
the one which relates to the maintenance of the grandsons) 
been set aside by the decrees in the former suit. 


Mr. Piffard, for the defendant Brojonath, contends th 
mother cannot now claim maintenance, because iu the for 
the Courts held she was not entitled to maintenance. Bu 
the Court did decline to make any special provision for 
nance, it did not say that she no longer had any ri 
tenance : and the decree is in fact silent on th 
certainly has a right to maintenance: and as thy 
is to be a partition, the only question is as to 
she is entitled in lieu of maintenance. 
























As, a general rule, a mother is, on p 
the father’s death, entitled to a sh 
There being three sons, the prope 
be divided into ‘four shares, 
mother for her life. Bu 
instance, received a congy 
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of the father. She having been thus in some degree provided for 
by her husband, the question arises whether she is entitled to 
any, and, if Lorang, what share. I entertain no doubt that the 
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as, taken with what she has already received from her husband, 
will give hera share equal to the share of a son. If under the 
will Anundomoyee has already received more than such a share, 
she is now entitled to nothing further. If she has received less, 
she is entitled to the difference between what she has‘already 
received and the share of a son. ' 

The Hindu law on the subject is the same in principle in the 
case of a partition between a father and his sons in the mother’s 
lifetime, and in the case of a partition between sons after the 
death of the father. And there is-clear authority for saying 
that in the case of partition in the father’s life, the rule is such 
as I have indicated. In the Vyavahara Mayukha, Ch. iv, s. 4, 
v. 16, it is said :—* In a case of equal partition between a father 
and his sons, a share belongs also to the wife; says Yajna- 
valkya:—‘ If he make the allotments equal, his wives, to whom 
o separate property had been given by the husband or the father- 
aw, must be rendered partakers of like portions.’ If any 
een given, they are only to get half, for he adds, ‘or if 
ad been given, let him assign the half’ The half, mean- 
much as with what had been before given as separate 
(stridhan) will make it equal to a son’s share. But if 
rty be [already] more than such share, no share 
er.|” Again in the Dayabhaga, Ch. iii, s. 2, v. 31, 
























effect if no separate property had been’ given to 
if ang have been given, she has half a share. 
make an equal partition among his sons, all 
o issue must have equal shares with his 
a woman whose husband marries a 
equal sum as a compensation for 
separate property have been 
have been assigned let him allot 
e following commentary on the 
e allotment of a moiety implies 


The equal participation of the mother with the 
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1874 that the other moiety is completed by the woman’s separate 
Aerem, property. Else so much only should be given as will make 
D her allotment equal to the sons.’ So in Colebfooke’s Digest, 
BROJONATH . 
Dex Sircan, Bk. v, s. 2, v. 87, as regards presents to be given to a second 
wife :—* To a woman whose husband marries a second wife, must 
be given an equal present on that second marriage, or equal to 
what the new wife shall receive on the nuptials, if she had 
herself received none of the wealth usually given to women; 
but if such wealth had been delivered to her, she is held enti- 
tled only to a moiety or part of the gift at the second wedding.” 
Tn the note, Jagannatha says:—‘ Moiety (ardha) in the mas- 
culine gender signifies part in general, not equal parts, or 
exact half, which is signified by the same word in the neuter 
gender.” i 

I think these authorities show, and the reason of the thing 
would lead to the same conclusion, that the expression “half” 
as applied to the share to be taken by a wife or mother is not 
to be-read as meaning “half” literally, but as meaning such 
portion as may with what she has already received give her a 
equal share. Altogether, I have no doubt that, according 
Hindu law, the mother is entitled to as much as, and no n 
then, will make what she in the whole received from her 
band’s estate equal to a son’s share, 

The decree will direct an enquiry as to the value 
property not disposed of by so much of the father’s 
been declared valid,—that is to say, the value of th 
divisible now must be ascertained, as also the v 
property received by the mother from the fath 
will, If it shall appear that what she has rece} 
will and otherwise from the father is less than 
much shall be allotted to her as will make he 
son’s share. 

By „consent the family-house (No. ; 
or included in the inquiry. Ti 
decrees in the other suit must 
and of course the partition can b 
not required for that purpos 
supplemental to the former sui 
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be considered as taken in both suits. No order will be made as 1874 
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[On Appeal from the High Court of Judicature, North-Western Provinces, 
Agra.] 


Act VIII of 1859, e 14—Jurisdiction—Suit for Land—Res Judicata. 


brought a suit in the Court of S against B for certain land as being an 
ion to an estate in the district of S. B claimed it as being part of his 
jo the district of G, to which district he allesed the land had in a former 
been found to belong. The Court of S held that the land was an 
to A's estate in the district of S. Ina subsequent suit brought by 
urt of G against A for the land to which the subject of the former 
Sound to be an accretion,— Held, that the holding in the former 
ecided that the land claimed by B was in the district of E 
t the Court of G, under Act VII of 1859, s. 14, had no 


cision of the High Court at Agra, dated 
versing & decision of the Principal 
pore, on the ground that he had, 
, no jurisdiction to entertain the 
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In a former suit brought in the Shahabad Court by the pre- 
sent defendant, Maharaja Muheshor Buksh Singh against the 
present plaintiffs, the Maharaja claimed as an accretion to hia 
„ Settled estate in the district of Shahabad certain land, which 
was colored yellow in a map produced in that, and also in the 
present suit (1). The defence then raised wag that this yellow 
land was not alluvial at all, but had been all along part of, the 
defendants’ (the now plaintiffs’) estate in Ghazeepore, or if allu- 
vial, that it ‘was aneaccretion to that estate. An objection 
was also raised to the jurisdiction of the Shahabad Court, on 
the ground of a decision on the point by the Collector of 
Ghazeepore; this objection, however, was overruled. Both the 
Principal Sudder Ameen and the High Court, on appeal, held that 
the yellow land was an accretion to land to the west, which was 
colored green in the map, and that it was part of the Maharajah’s 
settled estate in Shahabad. 9 

The present suit, which was instituted after the date of that’ 
decision, was brought in the Court of the Principal Sudder ` 
Ameen of Gazeepore to establish the plaintiffs’ title to, and 
to obtain possession of, the land colored green in the above 
mentioned map, as being part of their Ghazeepore estate, 

To this, in addition to contesting the sujt on the merits, 
Maharaja objected that, under s. 14 of Act VIII of 1859, 
Principal Sudder Ameen of Ghazeepore had no juris 
after the decision of the High Court of Calcutta. 

The Principal Sudder Ameen, however, decided in th 
iffy’ favor both on that ground and on the merits s 
portion of the land was concerned, but his decision 
“on appeat by the High Court at Agra. The jui 
High Court, so far as it rélated to the question 
was in the following terms :— 




















“The claim in the present suit is to obtain 
and possession of, the plot of land colo 
to the north-west, west, and south-wes 
which was the subject of the former s 
admittedly, belongs to the defendant. 

(1) A copy of this map will be 
found in a report of, that cas 
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“Tt is contended that the land in suit is not situated within the 1872 
jurisdiction of the Courts of these provinces, and that it has been so “PAHALWAN ` 
adjudged by cotpetent authority. SR, 

“We are constrained to admit the validity of this plea. We agree Mananaya 


MunHEsaun 
with the High Court of Calcutta, and with the First Division Bench Boxsa Smox 


BAHADOOR. 
of this Court, tiat the Boundary proceedings in the Court of the 
Collector of Ghazeepore did not debar the Principal Sudder Ameen of 
Shahabad from considering and disposing of the question of jurisdiction, 
which was raised before him. The Principal Sudder Ameen of Shaha- * 
bad considered the decision of the question of jurisdiction involved in 
the determination of the issues raised on the merits. He held fas we 
understand his judgment) that the land thea in suit was situated with- 
in the local jurisdiction of the Shahabad Court, because it was an 
accretion to estates lying within the area of the local jurisdiction of 
that Court. He held that the land then in suit was formed by gradual 
necretion ; that it had accreted to.the land lying immediately to the 
west of it, which land he considered (as we think erroneonsly) to have 
been ndmitted to belong to the then plaintiff as a part of his estates in 
Shahabad. Now this land, immediately to the west, is the Innd: colored 
reen, which is the subject-matter of the present suit, 

“ Inasmuch, then, as the land colored yellow, the subject-matter of 
former suit, was held to be within the local jurisdiction of the Court 
Shababad, becauseeit was an accretion to the land colored green, 
re constrained to admit that there has been an adjudication by. 
ent authority as to the situation of the land now in suit with 
o jurisdiction which bars the cognizance of this suit by the 
f the Provinces. We, therefore, annul the decision of the 
dder Ameen of Ghazeepore, and direct that the plaint be 
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cision the plaintiffs appealed to Her Majesty mm" 


d Mr. Leith for the appellants. 
and Mr. Doyne for the respondent. 


to the merits of the case, the judg- 
eliminary point of jurisdiction. 
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1872 ` North-Western Provinces, which is under appeal, has entirely 
Panawa proceeded, viz., whether the Ghazeepore Courts had juriediction 


Min aay. $O Y the cause, having regard to the 14th section of the Code 


SE of Procedure? That article is in these words (reads s. 14). 
Banavoor The High Court of Agra have come to the conclusion that 
that section was a bar to the present suit, and that it was their 
duty to aot under the latter part of the clause in question. 
Their Lordships are of opinion that that was a correct decision 
upon the section as applied to the facts of this case. 

The question, as it seems to their Lordships, is what was the 
res decisa in the former case? In that suit an objection was 
taken, similar to that which is taken in this suit, to the jurisdic- 
tion of the Shahabad Court. It was treated as if the land in 
dispute was within Zilla Ghazeepore, or an accretion to land 
in the possession of the defendants, which belonged to Zilla 
Ghazeepore, and it was contended that by reason of a former 
decision of the Collector of Ghazeepore, the latter part of this 
section applied, and that the Court of Shahabad had no juris- 
diction to entertain the suit. That was decided against the 
defendants in that suit, who are the plaintiffs and appellan 
in this suit. 

In order to decide that case, the Prinsipal Sudder Am 
who was the Judge of first instance, thought it advisable 
the question of jurisdiction, together with the merits of t 
and he came to the conclusion that the whole of t 
colored yellow in the map which has been produce 
suits,—and it is the most favorable way of putti 

. for the appellants to suppose that nothing bu 
then in dispute,—was an accretion to the plainti 
ja’s settled estate in Shahabad. That decisi 
by the High Court. It then ‘came here 
Board, confirming generally the decis} 
held that, treating the whole of th 
accretion, there were grounds for 
defendants, the present appella 
land, which had formerly, at a 
but that the other land, the 
line which they drew, was to 
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land marked green; and that the plaintiff, the Maharaja, in 
that suit, was entitled to recover that as an accretion to his 
settled estate; ‘affirming, therefore, with the above exception, 
all that had been done by the Courts below, viz., that the land 
was alluvial land, and that it was an accretion to the settled 
estate of the plaintiff in Shahabad. 

Now, no doubt, it might be possible to suppose cases in which 
the decision as to the accretion might not necessarily be a 
decision that the land to which it was accreted was within the 
local jurisdiction of the Court which had dealt with it. But all 
these questions must be tried with respect to the subject-matter 
in the particular suit. And it seems to their Lordships impos- 
sible, in construing the section with reference to what was in 
issue in the former suit, to come to any other conclusion than 
that the decision did, by necessary implication, find that the 
green land was within the settled estate of the Maharaja in 
Shahabad. He came as plaintiff into Court; he claimed the 
whole of the land as an accretion to his settled estate in Shaha- 
ad, From the map and the evidence, it is obvious that, if an 
retion to his land, it could be an accretion to nothing but the 
nland. The accretion was found to be an accretion to his 
in the settled estate of Shahabad, and that proposition 
rily implied that the green land was a part of the settled 
Shahabad. 

, therefore, to their Ge that the decision of 
urt of the North-Western Provinces was’ correct, 
the case, their only duty is to advise Her Majesty 
peal with costs. 
















Appeal dismissed. 
: Mr. Wilson. 


essrs. Burton, Yeates, and Hart. 
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" "RAMALAKHSHML AMMAL (Dzruxpant) v. SIVANANANTHA 
PERUMAL SETHURAYER (Axe, 


[On Appeal from the High Court of Judicature at Madras.] 
Hindu Law—Impartible Zemindari—Inheritance— Custom— Evidence. 


By the genéral Hindu law where a subject of inheritance is from its nature 
indivisible, and can therefore descend to one only of several sons, the succes- 
sion as between sons by different wives (other than the first wife) of equal 
caste, is to be determined by the priority of birth of the sons, and not by the 
priority of marriage of their respective mothers; and therefore with reapect to 
the succession to an impartible zemindari in the district of Tinnevelly in the 
presidency of Madras, the son of the third wife is, in the absence of proof of 
any special custom or family usage to the contrary, to be preferred as heir to 
a subsequently born ron of the second wife. 

A special usage modifying the ordinary law of succession must be ancient 
and invariable, and must be established to be so by clear and unambiguous 
evidence. 

















APPEAL from a decision of the Madras High Court (Scotlan 
C.J., and Holloway, J.), dated the 12th of February 1866 
reversing a decision of the Judge of Tinnevelly, dated the 
of August 1864. 

The suit was brought to recover an impartible zeminda 
Urkadu, in Tinnevelly, which the plaintiff claimed as t 
son of the late zemindar, Kolalinga Sethurayer. 
had married three wives: the first of whom died 
the second wife was the defendant Ramalaksh 
opposeé the plaintiff’s claim on behalf of her 
Ramalinga Sethurayer; And the third wif 
mother. , 

The plaintiff claimed to succeed u 
custom of primogeniture, and also u 
of suvcession. The defendant on 


* Present :— Tyn Bier Dos ag Sr 
"P. SMITH, AND 
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her son, though younger than the plaintiff, was the rightful heir, 
her own marriage having been prior to the marriage of the plaint- 
iff’s mother. ` 

The Judge of Tinnevelly decided in favor of the defendant's 
son, but the High Court reversed that decision; and the 
defendant therewpon preferred the present appeal to Her 
Majesty in Council. 


Sir R. Palmer, Q.C., and Mr. Bowring, for the appellant. 
Mr. Leith and Mr. Grady for the respondent. 


The following authorities were referred: to :—Menu’s Inst., Ch. 
ix, 88. 105—107, and 122—126; Colebrooke’s Dig., Bk. v, Ch. i, 
s. 1, art. 2; 1 Strange’s Hindu Law, p. 56; Strange’s Manual, 
p. 146; Bhujangrav bin Davalatrav Ghorpade v. Malojirav bin 
Davalatrav Ghorpade (1), and Sivanananga Perumal v. Muttu 
Ramalinga Sethurayer (2). 













Their Lorpsuirs gave the following judgment :— 


his is an appeal from the High Court of Madras in a suit 
g the question of the right of succession to an impartible 
ari called UrRadu, in Tiunevelly. The litigants are 
s by different wives of Kolalinga Sethurayer, the late 


Sethurayer, who was a Hindu, married three 
first, Kanthunathi Ammal, had not child. His 
re Ramalakshmi Ammal, the mother of Muttu 
irayer (the appellant), and Vellaithai Perumal 
r of Sivananantha Peramal Sethurayer (the 


Ramalakshmi, is appellant as guardian 
nvenient to speak of him as the 
imant as the respondent. - 

thers took place on the same day 
ours; and the priority in time of 
ontest in the suit. The Courts 


3 Mad. H, ©. Rep., 75. 
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1872 in India have held that the marriage of the appellant’s mother 
Ce was first solemnized, and that she, therefore, in order of time, 
Axan was the second wife, and the respondent’s mother the third wife, 


Stvananax- Of the zemindar. In the. view their Lordships take of this case, 


THA Dou 
SETHURAYE 


a it is not necessary to consider the correctness of this finding, and 
they, therefore, adopt it in dealing with the present appeal. 

It appears that at the date of the marriages the appellant’s 
mother was.a child, only ten years old, whilst the mother of the. 
respondent wasa girl of sixteen. The respondent, as night 
naturally be expected from the relative ages of the mothers, 
was born many years before the appellant, and he seeks to 
recover the zemindari in this suit as the first-born son of the 
zemindar. The appellant resists his claim on the ground that 
he, as the son by the earlier marriage, is the rightful heir. The 
question is thus raised whether the son of the second wife, 
although born after the son of the third wife, is entitled to 
inherit; in other words, whether the priority in birth of the 
sons,-or the priority in the marriages of their mothers, both 
being of the same caste, is to prevail in determining the succes 
sion to an impartible zemindari in this district of Madras. 

It appears from the pleadings and issues that the respon 























the first-born son, relies on the general Hiadu law of suce 
and on the custom of the family, which he affirms t 
accordance with it. ` 

The appellant alleges that, by the custom of the 
is entitled to the succession, and he also denies tha 
Hindu law is in favor of the respondent's claim. 

Their Lordships are fully sensible of the 
justice of giving effect to long established 
particular districts and families in India, bu 
of special usages, modifying the ordinary, 
they should be ancient and invariable; 
that they should be established to 
guous evidence. It is only by 
Courts can be assured of their e 
the conditions of antiquity a 
legal title to recognition de 

In the present, case their 
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High Court that the appellant has failed to prove the special 1872 
custom which he undertook to establish. Deeg 
It appears from the record that, in 1861, during the life of See 
their father, the late zemindar, the appellant brought a suit in Sivanaxan- 
the Civil Court of Tinnevelly against the present respondent E 
to have his rigkt to the succession declared. He founded his 
`” elaim on the usage in his father’s zemindari and “ other 
zemindaris.” The present respondent then relied, as he still 
does, on the general Hindu law and the usage of the family. - 
The Civil Judge was of opinion that the evidence to support a 
family usage was insufficient for the purpose, but he thought 
there was sufficient proof of a usage prevailing amongst the 
zemindars of the district that the son of the senior wife was to 
succeed. The decision of this Judge in favor of the present 
appellant appears to have been reversed on appeal, on the 
ground that the suit was not maintainable during the life of the 
father; but it has been necessary to advert to the suit, because 
the evidence taken in it has by consent been brought into the 
present suit, and is the only evidence in it. f ` 
This evidence consisted, so far as proof of the family usage 
nt, principally of the testimony of the late zemindar himself, 
was a party to the declaratory suit, and evidently he is 
trustworthy witness, for whilst in that suit he espoused the 
of the present appellant, and gave evidence of the 
age in his favor, he had some years before, and after 
ere born, given equally strong evidence of a custom 
in support of the claim of the present respondent. 
at the zemindar’s testimony was influenced by 
r one son or the other at the time of giving it, ° 
‘ely untrustworthy. The other evidence is 
ly insufficient to establish any family custom. 
nit both the Courts in India have so 
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sage of the district set up by the 
, apart from the conflicting 
oh appears on the record, isa 
alleged to have been made by 
wing circumstances. In the 
52 
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year 1849, the Board of Revenue, acting as the Court of Wards, 
desiring to know which of the two minor sons of the zemindar 
of Parayur was to succeed him, requested the Collector of 
Tinnevelly and Madura to ascertain the rule of succession “ as 


Seruvaares. regards sons by different wives,” and it appears from the 


` Conrt, that the only evidence offered, viz., the 


` the district. 


Collector’s letter to the Secretary-of the ‘Board, that the 
opinions of twenty zemindars and poligars were collected, 
copies of which he sent, giving also, at the same time, an 
abstract of them in his letter. It seems that the Court of 
Wards acted upon the opinions thus obtained. 

The only evidence offered of these opinions was the above 
letter and abstract of the Collector, and objections were made 
to its reception in proof of the custom. ` 

Considerable and perhaps undue laxity in admitting doou- 
ments has been sometimes allowed by the Indian Courts; but 
their Lordships consider that, whilst it may not be desirable, in 
all cases, to apply strict and technical rules to the admissibility 
of evidence in the Courts in India, the substantial principles on, 
which the authenticity and value of. all evidence rest should 
be observed. One of these principles is that the best evidenc 
of which the subject is capable ought to be produced, or j 
absence reasonably accounted for or explained, before secon 
and inferior evidence is received. There seems to be no r 
in this case why the zemindars or some of them might not 
been called as witnesses, when, of course, they would 
subject to cross-examination ; but not only were non 
but even their written opinions, as they gave 
produced. Their Lordships consider, agreein 


























and summary, was not properly admissibl 
could not be safely relied on as affording cl 
proof of the existence of an ancient `a 


The summary of the Collecto 
discloses that the zemindars wer 
of the custom; and it furthe 
given with reference to the 
family of a different caste. 
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those vouched, differed from the majority, and declared ‘that the 
eldest son, although by the junior wife, would succeed. It.is 
true that, for the reasons already given, much reliance cannot 
be placed on his statement, but, so far as it may be of any 
value, it negatives the alleged custom, at all events as one 
prevailing in his bwn caste and zemindari. 

It was insisted by the learned Counsel for the appellant that 
the fact that the priority of the marriages of the second and 
third wives was made a question in the declaratory suit and in 
this suit and strongly contested, indicated an impression on the 
minds of the litigants that a custom existed to the effect alleged 
by the appellants, for if there were no such oustom, the conteat 
as to the priority of the marriages was immaterial. At first 
sight this seemed to be so. But the inference from it ia greatly 
weakened, if not destroyed, by the consideration that in the 
declaratory suit brought in the zemindar’s lifetime, and to 
which he was a party, the zemindar himself, contrary to his 
former view, set up the custom which would give the succession 
to the appellant, whom he was then supporting, in opposition 
the respondent, his eldest son. When the father, from what- 
r motive, put forward this view of the custom, it was natural 
the fact of the,priority of the marriages should be made 
stion in the suit, as well as the nature of the custom. 
ttempt on both sides to prove a épecial custom having 
emains to consider what is the general Hindu law 
o this disputed succession. 
tands in this respect in the same category as that 
lating to the zemindari of Shivagunga, which 
this Board in 1863 (1). Their Lordships,.in 
in that appeal, say:— The zemindari is in 
cipality, impartible, and capable of enjoy- 
ber of a family at a time; but whatever 
tom of descent may heretofore have 
aces of such in the proceedings), 
s now admitted to be that of the 
that part of India, with such 
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1872 qualifications only as flow from the impartible character of the 
, uni, subject.” Such, also, must be the rule of succession to be 
Ament, applied in the case now under appeal. 
Srvananax- The High Court, in their judgment in the present case, 
TRA PERUMAL 
Seravnarsx. declare that “no work of authority or decision” had been cited 
or found directly giving the rule of descent. *That this should 
be so may, perhaps, be explained by the fact that succession 
by primogeniture is the rare exception to the ordinary rule in 
” Hindu families, taking place only upon the descent of some 
impartible subject, as a raj or office; and that in most cases 
of the kind there has, probably, been found some local or family 
usage regulating such descent. 

If, however, it really be that the rule of succession is not 
directly declared in books of authority, or in decided cases, 
then it must be deduced from those rules which are settled, and 
the principles on which they are founded. The learned Counsel 
on both sides referred to various texts with this view; and it 
appears to their Lordships that many of these supply authority 
from which the law may, with reasonable certainty, be inferre 
and declared. 

One great rule of religion binding upon every Hindu 
the duty of having a son, not only for the wake of the spiri 
benefits he obtains for himself by his birth, but becau 
thereby discharges the pious debt he owes to his 
And, as a consequence naturally flowing from this 
first-born son is, throughout the books of authori 
pre-eminent amongst his brothers, and held to 

. many special privileges. It will be found, 
G authorities and instances, that, although the fat 
the general rule, descends upon all his sons 
becomes necessary to make a distinction, pr 
the first-born. Thus, Menu, after layi 
of succession that brothers divide th 
them, adds :—** The eldest brothe 
the patrimony; and the others m 
under their father, unless they 
s. 106. “ By the eldest, at the 
having begotten a son, dischay 
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The eldest son, therefore, ought, before partition, to manage the 1872 
whole patrimony ;” Ch. ix, s. 106. 3 EE 
“ That son alone, by whose birth alone he discharges his Anwar 
debt, and through whom he attains immortality, was begotten SIVANANAN- 

from a sense of duty ;” Ch. ix, s. 107; see also ss. 137, 138. Ee 

Many of the *precepts of Menu have been undoubtedly 
altered and modified by modern law and usage; but his author- 
ity may properly be referred to when it is necessary to resort 
to first principles in order to ascertain and declare the law. - 
The general doctrines above alluded to are also found in other 
old authorities, and are treated as part of the foundation of 
the Hindu law of succession by modern writers and compilers ; 
see 1 Strange’s Hindu Law, 192; Colebrooke’s Dig., Bk. v. 

It is true that these doctrines occur in passages treating of 

divisible inheritances; but the presumption from them is irresist- 

ible,—that in the case of an inheritance which is from its nature 

indivisible, and can, therefore, go to one only of several sons, 

the: first-born, by reason of his general pre-eminence, should be 
` preferred to his younger brother. 

‘It was not disputed that this would be so in the case of 
several sons by the same mother; but it was contended that, 
where there were song by different wives, the priority of marriage 
and not of birth was to be regarded. No authority whatever 
was cited to support this contention, certainly none as regards 
the sons by any wives after the first. On the contrary, there 
ig a good deal of authority pointing to the conclusion that there ` 
is no distinction, except seniority of birth, amongst the sons of 
wives of the same caste and class. Thus Menu says :—“ A 
younger son being born of a first marriage, after an elder*son had ° 
been born of a wife last married, but of a lower class, it mhy bes 
doubt in that case how the division shall be made;” Ch. ix, s. 123. 

The doubt thus suggested whether, even in the case of a wife 
of a lower class, there would be inequality of division amongst 
the sons, raises a strong presumption that there would bg none ; 
where the mothers were of the same class. But the matter does 
not rest on presumption, for the 125th section runs thus :—‘ As 
between sons born of wives equal in their class, and without any 
other distinction,, there can be no seniority, iù right of the 


+ 
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1872 mother; but the seniority ordained by law is according to birth.” 

Raua- It is true the writer is in this section treating of partible 

8 successions, but he is at the same time proclaiming the privi- 

Stvananan- leges ‘to which the eldest son is entitled, and one of them he had 

THA Peral uot declared in a preceding section (119) thus:—“ Let them 

never divide the value of a single goat or sheep; a single goat 

or sheep, remaining after an equal distribution, belongs to the 

first-born.” 

- Now, when it is said that the single goat or sheep i is to belong 

` to one son, it is apparently for the same reason that a zemin- 

dari- so descends, viz., that the subject is in its nature impar- 

` tible; and, therefore, the rule that is laid down with reference 

to one impartible subject, viz., that “it belongs to the first- 

born,” appears by reasonable and just implication to be the rule 

applicable to all such subjects. And which of several sons is . 

to be deemed the first-born is declared by s. 125 above cited ; 

“there can be no seniority in right of the mother, but the 
seniority ordained by law is according to birth.” 

It appears to their Lordships that the rules just cited 
approach very nearly to a distinct declaration of the general 
Hindu law upon the question, when regarded apart from any 
special custom prevailing in a particular district or family. 

Great reliance was placed, during the argument, on the 
admission supposed Zo have been made, that the son of the first 
wife would succeed before an elder brother by a subsequent 
wife, and it was contended that, by analogy, the son of the 

' gecond wife must be entitled to the like precedence over the 
son of the third. There are, undoubtedly, authorities which 
` show that the first wife occupies a position of honor and pre- 
cedende above all others, but it is not necessary for their Lord- 
ships to decide whether the admission made in this case is in 
accordance with general Hindu law; for, supposing the law to 
be so, no just analogy can be established between the status . 
of the first wife and that of ang subsequent wife. Haor title 
to special rank and privileges rests upon grounds peculiar to 
the first wife, and which can have no application to others. 
(See 1 Strange’s Hindu Law, pp. 55 and 56.) The reasons 
upon which she alone of all the wives is qntitled to peculiar 
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honor and privileges, rather point to the conclusion that the 1872 
wives subsequently married, if of the same caste and class, Raa- 
LAKIISHMI 
are on an equal-footing. Ae, 
It is right to observe that, if the decision had to rest only SIVANANAN- 
: : THA PERUMAL 
upon reasons of policy and convenience, these reasons would Saruunares. 
seem greatly to þreponderate in favor of the right of the 
first-born son, The inheritances of Hindus which descend 
on a single heir, are almost entirely confined to zemindaris in 
the nature of a raj, and to offices; see Norton’s Leading 
Cases, Pt. i, p. 278, and it is obviously in accordance with 
reason and convenience that such successions should devolve 
upon the son who would, in natural course, first reach manhood, 
and be capable of discharging the duties attaching to inherit- 
ances of this kind. But their Lordships do not find it noces- 
sary to place their decision on these grounds; they are of 
opinion that, upon the principles of law deducible from the 
authorities, the judgment of the High Court is correct, and 
ought to be upheld. e , 
It appears that the decision under appeal has been followed 
by the High Court of Bombay in Bhujangrav bin Dhavalatrav 
Ghorpade v. Malojirav bin Dhavalatrav Ghorpade (1). Their 
Lordships are glad that they are able to come to a conclusion 
which will not disturb the rule of succession declared by the 
concurrent judgmenta of the High Court in two Presidencies ; 
and ‘they will, in this case, humbly advise Her Majesty to affirm 
the judgment of the High Court of Madras and to dismiss this 
appeal with costs. 
S Appeal dismissed. 


Agents for the appellant: Messrs. Gregory & Co. 
Agents for the respondent: Messrs. Williamson, Hill & Oo. 


(1) 6 Bom, B. C. Rep., 161. 
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J. S. ELLIOTT anp ornens (Puamrivra) e, BROOBUN MOHUN 
BONNERJEE Ann orners (Darenpants). 


[On Appeal from the High Court of Judicature at Fort William in Bengal] 
Presoription—Light and Air— User. 


The law of prescription applicable to India is the English law previous to 
the passing of*the Prescription Act, 2 & 3 Will, IV, c. 71. In order to estab- 
lish a right to light and air, an uninterrupted user of at least twenty yeara, 
with the acquiescence of the owner of the servient tenement, must be 
shown (1). , 

In a suit to restrain the defendante from obstructing the light and air 
through certain windows of a house belonging to the plaintiffs, it was shown 
that the enjoyment of the alleged right began on 14th April 1850, the win- 
dows then being in a sufficiently finished state to create the right. In March 
1870 the plaintiffs received notice from the defendants of their intention to 
erect a building which would have the effect of obstructing tho passage of light 
and air through the plaintiffs’ windows. The building was actually commenced 
on 28rd March 1870, but it was not actually raised to such a height as to,’ 
amount to an obstruction until some days after the twenty years had elapsed/ 
Held that there was not an enjoyment for twenty years with the acquiescence 
of the defendants such as entitled the plaintiffs to maintain the suit. 

Quare.—-Whether proof of constructive knowledge on the part of the 
defendants would not be sufficient to show their acquiescence ? 


APPEAL from a decree of the High Court: (Couch, C.J., and 
Markby, J.), dated 14th November 1870, reversing a decree of 
Norman, J., sitting as a J udge in the Ordinary Original Civil 
Jurisdiction of the High Court. 

The suit was instituted on the 18th May 1870 to restrain the 
defendants, the now respondents, from building a wall, and to 
compel them to pull down a portion already built. 

The following are the facts of the case:—The plaintiffs were 
the owners of a house wherein they carried on business as 
merchants, known as No. 40, Strand, Calcutta. The defendants 


* Present :—Tue Ricur Doss Loen Justice James, Sia B. Peacocg, 
Lory Jusrics Mein, Si M. E. Swire, Sie R. P. Got, anp Siz 
L. Past. ` 


(1) But see now Act IX of 1871, Mart iv.. 
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were owners of a piece of ground adjoining the plaintiffs’ house, 
three of the boundaries of the defendante’ land being the Strand 
on the west, Clive Street on the east, and the plaintiffs’ house 
on the south. The land so belonging to the defendants was, in 
1849, and for many years subsequently, the property of one 
Raja Ramchunder, who lived at Moorshedabad, and never came 
to Calcutta until some time after 1853. During the time that 
the property belonged to the Raja, it was let out to tenants, and 
was used for storing chains, anchors, &c. 

On the second storey of the plaintiffs’ house there were seven 
` windows on the north side, and the building of this storey ‘was 
finished in May 1850. 

About 1854, a small, mud-built, tiled hut, which stood on the 
south-west corner of the Raja’s ground, was pulled down, and 
a brick-built messuage, used as a house for an idol, was erected 

in its place, and that building, which was about twenty-one feet 
Gs height, was placed exactly opposite four of the seven windows 

f the second storey of the house. In March 1870, the 
defendants being about to build a godown opposite the remain- 
ing windows, at the same distance from the plaintiffs’ wall as 
the idol-house was, offered to place the godown further back if 
the plaintiffs would huy from them the piece of land to the 
extent which they would wish to be left between the proposed 
godown and the plaintiffs’ house, and negottations were accord- 
ingly entered into for that purchase, but they were broken off 
by a letter dated 2nd April 1870, written by the plaintiffs, to 
the respondents, in which they protested against any building 
being erected that might affect their legal rights as to light and 
air to their premises, or any attempt to erect any wall or "build- 
ing above the level of the bottom of their windows that ‘over- 
looked the respondents’ land. 

The defendants having previously to this .entered into a 
contract for the building of the new godown, and considering 
that the plaintiffe had no right to prevent them from so doing, 
proceeded with the building on a Une with the idol-house. The 
building was actually commenced upon the 23rd March, 


but it was not until after the 8th May that it was ‘high enough 


to obstruct the lighe ` . 
53 
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After some correspondence between the parties, the plaintiff, on 
the 18th May 1870, filed their plaint to restrain the respondents 
from proceeding with such building, so as to obstruct the light 
and air from the three remaining windows of the seven windows 


‘above-mentioned, aud an application by the plaintiffs for an: 


interim injunction was granted on the 20th Mäe. On the 15th 
June the case came on for hearing before Norman, J., who, on the 
27th June, gave judgment in favor of the plaintiffs, holding 
that they had enjoyed the access of light to their windows for 
twenty years before the respondents’ wall reached to the height 
of those windows (1). He fixed the date of 14th April 1850 
as the date from which their right commenced, the windows 
being then in such an advanced state as to give them such a 
right. ` 
On appeal by the defendants, Couċh, C.J., and Markby, J. 
reversed that decision on the ground that no actual knowledge 
was shown on the part of the defendants (2). 

From that decision the plaintiffs appealed to Her Majesty in 
Council. 


Mr. Kay, Q.C., Mr. Cowie, Q.C., and Mr. Doyne for the 
appellants. 


Mr. Field, OC. and Mr. J. D. Bell for the eer ere 


The Counsel for *the appellants went at considerable length 
into a consideration of the authorities relied upon by the 
Appellate Court, but it was pointed out by their Lordships that 
taking the 14th April 1860 as the commencement of the right, the 
real question was whether there had not been an interference 
with that right before the 13th April 1870, With regard to, this 
it was argued that the actual obstruction did not take place until 
May ; that there could have been no objection to the defendants’ 
building up to a.certain height, provided that they placed the roof 
on the new building below the line which would cause an 
obstruction ; and there was no reason to suppose that, after thé 
objections had been so-forcibly pointed out by Messrs. Gisborne 
& Co., when the building commenced, that if it was raised to a 


H 


(1) 6 B. LeR., 88. (2) 6 B} L, Ru 93. 
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certain height it would become an obstruction, the defendants 
would proceed further. 
The Counsel for the respondents were not called upon. 


Their Lorpsuirs gave the following judgment :— 


This was a suit Tor an injunction praying that the defendants 
might be restrained from proceeding with a certain building, 
and that a portion of it might be taken down, which had the 
effect of obstructing light which the plaintiffs alleged they 
were entitled to have through their windows. It would appear 
that the windows in respect to which the right to the light is 
claimed were so far completed on the 14th April 1850 that the 
origin of the right would then accrue; that is. the finding of 
Norman, J., the Judge of first instance,—a finding in which 
their Lordships concur. 

The suit was commenced on the 18th of May 1870, rather 
more than a month beyond the expiration of SS years from 

‘the former date of April 14th, 1850. 

It is admitted that the Prescription Act, the 2nd e 3rd 
William IV, o. 71, does not apply, and that we must have resort 
to the English law which prevailed before its passing. So far as 
this yould seem to be clear, that the plaintiffs, in order to 
establish their title, would have to show an uninterrupted user 
of at least twenty years, with the acquiescetice of the defendant, 
the owner of the servient tenement. But some questions of 
nicety have been raised as to what would or would not amount to 
acquiescence, and it was discussed whether actual knowledge 
was necessary to be shown on the part of the defendants. | That 
proof of such actual knowledge was necessary appears to, have 
been the view of the Court above which reversed the decision 
of Norman, J., the Judge of first instance, and found, as 
a fact, that actual knowledge was not shown to have existed 
on the part of defendants. If the decision of the case rested 
upon this point their Lordships would have desired to hear 
further argument, because they are by no means satisfied that 
knowledge on the part of the agent, who acted for the Raja, the 
owner of the property in 1850 (from whom the defendants 
purchased), who coMected his rents, and, furthers was entrusted 
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H 
1873 with the authority of fixing their amount, would not be con- 
Euuorr structive knowledge on the part of the Raja, sufficient to satisfy 
v 


Broonox the exigence of proof on the part of the plaintiffs. 

Boxnsases, Another question arose in the case as to whether the fact of 
the premises being let to tenants at, as it would appear, a 
monthly rent, on the commencement of thé accruing of this 
right, ‘namely, in 1850, would have had any bearing upon the 
rights of the parties. But their Lordships do not think it 
necessary to enter into a discussion of these questions, because 
they have come to the conclusion, independently of them, that 
the plaintiffs have not established an uninterrupted user of these 
lights for the space of twenty years, with the acquiescence of the 
defendants. It must be taken that the enjoyment commenced on 
the 14th April 1850. - It would appear that in March 1870 the 
plaintiffs received a notice from the defendants, or, at all events, 
they were informed by the defendants that it was their intention to 
erect a building of twenty-four feet or more in height on the 
north of the premises of the building in question, which would 
have the effect undoubtedly of obstructing their lights. It 
appears that that building was actually commenced on the 23rd 
March 1870, and its construction was continued. It is true that 

_ it was not raised to such a height as to actually amount to an 
obstruction until some days after the twenty years had elapsed ;, 
but it was commencéd, and commenced with the manifest inten- 
tion of being erected as au obstruction before the expiration of. 
the twenty years. 

Under these circumstances it appears to their Lordships that 
it ig quite impossible to preaume enjoyment for twenty years with 
the acquiescence of the owner of the servient tenement, when, 
before the expiration of those twenty years, the owner not merely. 
gave notice of his intention to interfere with that enjoyment and 
to raige an obstruction, but in pursuance of that notice actually 
commenced the erection of that obstruction which was completed 
a few days after the expiration of the time in question. 

Under these circumstances their Lordships have come to the 
conclusion that there was not an enjoyment for twenty years on 
the part of the plaintiffs with the acquiescence of the defendant 
such as to entitle them to maintain this suit, ® 
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Their Lordships will, therefore, humbly advise Her Majesty 1873 
that the judgment of the Appellate Court. the High Court of SC 
Calcutta, be affirmed, and this appeal dismissed with costs. . Buoosun 
Appeal dismissed. BEER 
Agent for the &ppellants: Mr. Barrow. 
Agents for the respondents: Messrs. Robert Oldershaw & Son. 
PUDDOMONEE DOSSEB Aan anornen (Hers op Puaintirr) e ROY PG 
MUTHOORANATH CHOWDHRY anv opges (Darenpants). 1873 
May 10, 16. 


[On Appeal from the High Court of Judicature at Fort William in Bengal.]: 
Alienation pending Attachment in Execution. 


Certain property was attached in exeoution of a decree, and while the 
attachment was in force pottas were granted to certain persons by the 
judgment-debtors, Twelve years after the attachment, no further steps: 
having been taken in the matter, the excoution case eng struck off the file, 
and the property was afterwards mortgaged by the judgment-debtors to R. 
Subsequently a ‘fresh attachment was issued at the instance of the heirs of 
the former attaching-creditor, under which the property was put up for sale 
subject to R's mortgage, and R herself became the purchaser. In a suit by 
R to set aside the pottas granted during the continuance of the first attach- 
ment, Held that tho prohibition against alienation of property under attach-* 
ment avoids such alienation only as against the execution-creditor or persons 
entitled ‘to claim under him. 

- A conveyance executed by the judgment-debtor after an attachment has 
been removed, and before a fresh attachment is issued, is valid, though the 
second attachment is under the same execution as the fist. 

Quere.—Whether an alienation of property under attachment void as 
against the execution-oreditor becomes valid by relation when the atiichment ja ° 
removed? S , i 

Semble.—It may be presumed that an execution, long neglected and finally 
struck off, has ceased to be operative, and in that case a judgment-creditor's 
title will only date from any subsequent attachment which he may obtain. 


APPEAL from a decision of the High Court, dated 30th May 
1863, reversing a decree of the Principal Sudder Ameen of the 
24-Pergunnas, dated 12th July 1860. 


* Present BJ W. COLVILE, Sre B. PRACOOK, SIR MONTAGUE D, SAITH, 
’ AND BL PEEL, . 
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The suit was brought by one Rassmonee Dossee for the 


Poppomoxze cancelment of two pottas, both the lessora and lessees being 


Dossre 
v. 
Ro 


made defendants. The property to which the~pottas related 


OX 
Murnoora- was situated in Calcutta, and originally belonged to the Sirkars, 


NA 


Cuowonry. the lessors. In 1832 it was attached in execution of a decree 


obtained in 1830 against them by one Bhdyrub Sen; but 
nothing having been done under the attachment, the execution 
case was struck off the file in 1844. In the following year, 


" 1845, the Sirkars mortgaged the property to Rassmonee. In 


1848 a new attachment issued at the instance of the heirs of 
Bhoyrub Sen, and in the following year the property was sold 
thereunder subject to Rassmonee’s mortgage, and she herself 
became the purchaser. The pottas which were the subject of 
the suit were granted by the Sirkars to the Chowdhrys during 
the pendency of the first attachment; the first being a bhag 
(share) potta dated 17th April 1833, the effect of which was 
to create a partnership between the lessors and lessees in the 
profits, of the lands; and the second being a maurasi potta 
dated 2nd October 1836. 

In the present suit Rassmonee sought to set aide those pottas 
on the ground that they were made collusively for the purpose 
of defeating the creditors of the Sirkarg, and further, that 


“having been granted while the property was under attachment 


they were wholly void. 

The Principal Sudder Ameen found that both pottas were 
collusive, but at the same time appears to have considered that 
the defendants had been in bond fide possession, and, having 
, expended large sums on the property, were entitled to half the 
mesne Profits which had accrued during the time they held 
possession; and he made a “decree accordingly. On appeal his 
decision was reversed by the High Court, and the plaintiff’s suit 
dismissed on the groùnd that the documents had not been shown 
to be collusive, and that the defendants, the a had held 
possession under them for a long time. 

From this decision the present appellants, who, were Ras- 
monee’s heiresses,.appealed to Her Majesty in Council. 


Mr. Leith, Q.Q, and Mr. J. Arathoon, far the appellants, 
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argued that the pottas were not proved to have been duly exe- 


cuted, or otherwise to be genuine instruments; and that the lands Puppouoxzs 


to which they: referred were at the respective dates thereof 


Doss 
D 
Roy 


under attachment in execution of the same decree under which Mursoora- 


NATH 


the lands were subsequently sold. In reference to the old law of ‘Cuowpnar. 


attachment, they referred to Regulation IV of 1793, a 7, 
Regulation IT of 1806, s. 5, cl. 2, Regulation XXVI of 1814, 
s. 15, explained as to cl. 8 by Regulation VII of 1825, s. 7. 
An attachment for sale becomes null and void on the execution * 
case being struck off the file—Gobindhun Singh v. Meer Muhsun 
Ales (1). An alienation is null and void pending an attachment— 
Pursun Ram v. Mohummud Tukee Khan (2) and Bulram 
Das v. Syud Mohummud Tukee Khan (3). Such alienation is 
void against the attaching-creditor and those claiming under 
him—Anandalal Das v. Radhamohan Shaw (4) and Hamcharan 
Lal v. Jhatu Sahu (5). They also referred to Mussamut 


(1) 8. D. A. (1855), 244. ` gage to the plaintiff was made on the 
(2) Id. (1848`, 691, 692. 3rd of January 1863 while the attach- 

i Ges ment was subsisting.” It is not neces- 
(3) Id, (1849), 202. f sary, I think, to give any opinion as to 
(4) 2 B. L. R., F. B., 49. whether the striking off of the exe- 


(5) Before Sir R. Cough, Kt, Chief Suton case in the manner which 
Justice, and Mr. Justice Kemp. SPERRE ee Pee ee 

as a removal of the attachment or not. 

The 8rd June 1870. If it were necessary for us to determine 

that, I am strongly inclined to think 

RAMCHARAN LAL AND ANOTHER thatI should hold that it did not, but I 

(Puancrivys) e, JHATO SAHU asp abstain from giving any opinion upon 

oriens REES that point. Then this mortgage being 

Alienation pending Attachment — Act made whilst the attachment was sub- 

WILI of 1859, s. 240. sisting. S. 240 of Acte VHI of» 

1859, says that any alienatipn of the 

Mr. C. Gregory for the appellants. property attached, whether by sale, 

SS ` gift, or otherwise during the continu- 

Ta Mohini Royer: the ation of the attachment, shall be null 

Ee and void. I think upon these words 

Tx judgment of the Court was it is clear that the removal of the 

delivered by f attachment would not operate so as to 

Coucn, C.J.—In this case the mort- render an alienation made whilst the 


"e Special Appeal, No. 2994, against tHe decrees of the Judge of Zilla Bhaugul pore, dated 
the 14th September 1869, reversing a decree of the Principal Sudder Ameen of that 
district, dated the 14th May 1866, i 
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Zahuran v. Tayler (1) and Maharaja Dhiraj. Mahatab Chand 
Bahadur v. Surnomoyee Dossee (2). 


None of the respondents appeared. 


attachment was subsisting a valid one, 
It could not have such a retrospective 
effect. ‘The alienation is said in s. 240 
to be null and void; and if it is null 
and void, it canfiot be validated by the 
removal of the attachment, 

With regard to the argament 
derived from s. 245, if the decision of 
this Court in the case of Anandalal 
Das v. Radhamohun Shaw (a), which 
hos been ‘appealed against to the 
Privy Council, stands, s. 245 cannot 
apply, because if the alienation is only 
null and void as against the attaching- 
creditor, and he withdraws the attach- 
ment under s. 245, on the decree 
having been satisfied, there can be no- 
body tó impeach the alienation, But 
if it should be held that the opinion 
of Markby, J., is the correct one, 
and that the alienation is null and 
void against everybody, there may 
possibly be some foundation for the 
argument based on s. 245. I am 
inclined to think that the cfroumstance 
that it would eo operate (if Mr. 
Markby’s construction is correct) is an 
argument against its being so, and that 
the construction put upon that section 
by the majority of the Court ia the 
correct one. The decree of the lower 
Court must be affirmed with costs. 


(1) 2B. L. B., A. Oe 86. 


VM 


(2) Before Hr. Justice Kemp and Mr. 
Justice Glover. 


The 2nd March 1871. 


MAHARAJA DHIRAJ MAHATAB 
CHAND BAHADUR (ons op THE 
DEFRNDANTS) ` v. SURNOMOYEE 
DOSSEE (PLAINTIFF). * 


Alienation pending Attachment. f 


` Baboos Chunder Madhub Ghose and 


Ashootosh Mookerjee for the appellant, 


Baboos Romanath Bose and Taruch- 
nath Sein for the respondent. 


Grover, J.—The plaintiff in this suit 
obtained a decree on the 5th May 1868 
againstSham Chand Baboo and hia wife 
Joy Coomaree Beebee. The roum. 
stances under which Joy Coomaree , 
came into the suits are not very intelli- 
gible, but there i is no necessity to enter 
into them, because there is no doubt 
that the decree was given both against 
husband and wife. In execution of 
this decree the plaintiff attached one 
of the properties which had originally 
belonged to Joy Coomaree, and on the 
6th November 1865 obtained Rs. 1,600 
on account of his decree and allowed 
the execution case to be struck off the 
file. In the interim, however, the 
defendant (special appellant before 
us), the Maharaja of Burdwan, got a 
conditional deed of sale from Sham 
Chand Baboo and his wife Joy 
Coomaree, which was eventually fore- 


$ Special Appeal, No. 1695, against the decree of the Officiating Judge of Zilla East 
Burdwan, dated the 12th May 1870, affirming a decree of the Subordinate Judge of that 


district, dated the 15th February 1870, 


: (a) 2 B. L. R., F. B., 49, 


H 
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Sik J. COLYILE.—The suit out of which this appeal has 
arisen was brought by the late Rassmonee Dossee, and her appeal 


closed, and a decree for possession 
obtained. After the Raja had so 
obtained possession, the original decree- 
holder took out execution again, and 
applied for attachment of the judg- 
ment-debtor’s property. The Raja 
objected to the attachment, and his 
objection was allowed ; hence the pre- 
sent auit by the plaintiff for a declara- 
tion that the property of which the 
Raja is in possession is liable for the 
unsatisfied portion of the plaintiff’s 
decree of the 5th of May 1863. The 
defence of the Rajah is that ns his hat 
kabala was registered, the decree 
obtained on it was entitled to take pre- 
cedence of the decree of the plaintiff, 
and that although, when the hat 
kabala was executed, the property 
conveyed was under attachment, that 
attachment was very soon after allow- 
ed to drop and was ineffectual. 

Both lower Courts decided in 
plaintiff's favor, and we think that 
they decided rightly. There can be 
no doubt that when the defendant's 
conditional deed of sale was executed, 
the property conveyed by that deed 
was under attachment, and no aliena- 
tion could legally have been made 
by the judgment-debtor. The con- 

. tention that the kat kabala became 
afterwards effectual, as against the 
judgment-debtor, by reason of the 
decree-holder’s having allowed the 
attachment to lapse, is altogether 
untenable; no subsequent laches, 
supposing there to have been laches 
on the part of the decree-holder, could 
make valid what was in its inception 


invalid. If the kat kabala was a doeu- 
ment which could not have been legally 
given by the judgment-debtor at 
the time it was given, because that 
judgment-debtor had then no power 
to alienate, it wes not afterwards made 
valid by the fact of the property being 
released from attachment; but we are 
by no means satisfied that the attach- 
ment ever did cease to exist. ‘The 
lower Court has found as a fact that 
it continued, and the joint petitions of 
the judgment-debtor and decree- 
holder show, that when the execution 
case was struck off it was agreed upon 
by both parties that the attachment 
should be considered as subsisting. It 
is contended that inasmuch as the 
decree-holder subsequently made two 
several applications for attachment in 
1868 and 1869, that of itself shows 
that the first attachment was aban- 
doned. But it would not follow of 
necessity that, because subsequent 
applications for attachment were made, 
the original attachment was saban- 
doned. The question was discussed at 
some length in the case of Jhatu 
Sahu v. Baboo Ramcharan Lal (a). In 
that case the learned Judges gave 
detailed reasons for holding that the 
striking off of an execution case does 
not of necessity do away with an 
attachment once made, unless there is 
something to show that the attachment 
was expressly abandoned by the party 
at whose suit it was issued. Ifit could 
be shown in this case that the subse- 
quent petitions by the jydgment-credi- 
tor were to the effect that he had of 


(a) 8 B, L, R, App., 68. hg 
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has been continued by two ladies, who appear to be her heirs 


Puppomovxi H 
HEN and representatives, 


v. 
Roy 


The suit was brought for the purpose of cancelling a bhag 


ee potta set up by the defendants, the Chowdhrys, and recovering 
Cuowpury, from them the possession of a parcel of land upon which a 


bazar had been built, with mesne profits, the title on which 
Rassmonee Dossee sued being that of a purchaser at an execu- 
tion-sale. That was the object of the suit as stated in the plaint. 
When the Chowdhrys put in their answer, they not only relied 
upon the bhag potta, but also set up the second, which we 
may call the maurasi potta; and the validity of that being 
called in question by the replication, one of the issues settled 
in the suit put in issue the validity of both pottas, being in 
terms whether they had been granted bond fide to the defendanta, 
or whether théy were collusive or illegal. 

The title of Rassmonee Dossee to the right, title, and interest 
of the execution-debtors, a joint family which may be described 
as “the Sirkars,” is not disputed; the only question is what 
were the extent and nature of their interest in the property 
sold at the date of the sale? It is necessary, however, in order 
to see how this question arose between the parties, to reoapitu- 
late, as shortly as may be, the facts of theecase. 

The proceedings go back as far as the year 1830. In August 
of that year one Bhoyrub Sen recovered a money decree for 
an inconsiderable sum against the Sirkars. In execution of that 
deoree, the land in question was attached on the 27th Febru- 
ary 1832, and the usual proclamation of attachment was issued 
on that occasion. Bhoyrub Sen died, leaving (as it is said, and 
their [Lordships will assyme correctly said) only minor heirs. 
Nothing further was done between the date of this attachment 
in 1832 and the year 1844, when the case in execution was 
struck off the file, the judgment being still unsatisfied. It 


his own accord abandoned the first 
attachment and applied to have the 
property attached de novo, that would 
be a different thing, but there is 
nothing on the record to show the 
circumstances under which the subse- 


` quent applications Were made, nor can 


the pleader for the special appellant 
show us that the facts are as stated by 
him. e 

e We see, therefore, no reason to 
interfere with the judgment of the 
Court below, apd dismiss the special 
appeal with costs. 
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Appears that within one year after that was done Rassmonee 
Dossee became mortgagee of the land under instruments exe- 
cuted by the Sirkars. There were two mortgages for Rs. 600 
each, They seem to have been ordinary Bengali mortgages 
operating as mere pledges of the land; and she subsequently 
instituted proceedings to enforce those securities. Pending her 
suits, and, apparently, before she obtained a decree, the heirs 


417 


1873 


PUDDOMONEE 


Dosen 
v. 

Ror 
MUTHOORA- 
NATH 
Cuowpury. 


of Bhoyrub Sen took fresh proceedings to enforce their judg- 


ment. A new attachment issued in June 1848, The order 
for sale was made on the 30th March 1849, and Rassmonee 
Dossee became the purchaser for a small sum, Rs. 1,400, of the 
property. This sale was founded upon the second attachment, 
to which objections were taken and disposed of before the order 
for sale. One-fifth of the property originally attached was 
released as not being subject to the attachment, on the objection 
of some of the Sirkars. Rassmonee Dossee also came in as 
an objector, alleging her mortgage interest, and the result 
‘of that was that by the lotbandi the property was put up 
expressly as subject to her mortgage. All, therefore, that she 
bought at the execution-sale was the equity of redemption 
remaining in the Sirkars subject to the mortgage to her. She 
then took proceedings to recover possession of the land; but 
she was met by the defendants, the Chowdhrys, who alleged 
that they held the land under pottas granted by the Sirkars, 
After this she seems to have slept upon her rights for seven or 
eight years, at the expiration of which period she commenced 
the present suit. 

The title so set up by the Sirkars was of this kind. The 
commencement of it was alleged to bp a bhag or share, potta, 
dated the 17th April 1833. From that instrument (which was 
afterwards produced to the High Court) it appears that the land 
was granted to them for the purpose of having a bazar erected 
upon it at their expense, the arrangement between the Sirkars 
who granted the land and their lessees being that the latter were 
to pay a 2-anna and 10-gunda share of the profits of the 
bazar, retaining 13 annas end 10 gundas ‘for themselves. 
The duration of this tenure is, upon the face of the bhag 
potta, somewhat ifdefinite. It was evidently: intended to be 
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of an hereditary character, because heirs are mentioned; but 
there is a stipulation towards the end of the potta that if the 
lessees wished to give up the bazar they should be at liberty to 
do so, and that in that case the lessors would either purchase 
the huts and other things incident to the bazar which had been 
erected on the land, or allow the lessees to dispose of them else- 
where. And there is also a stipulation that if the lessors wished 
to transfer their right in the land they would give the lessees 
information of their intention to do so, and would give the latter 
a right of pre-emption, 

The case of the respondents, however, goes further than 
this. They allege that on the 2nd October 1836, the Sirkars 
executed to them a permanent maurasi potta, which materially 
altered the relation of landlord and tenant. The effect of that 
was to give them in terms a perpetual maurast potta, in con- 
sideration of a salami of Rs. 1,000 and a reserved rent of 
Rs. 600 per annum, commuting the share of the profits to which 
the lessors had been previously entitled for that rent of Rs. 600. 
This is the second of the deeds of which the validity is in 
question in this suit. I have not alluded to a third deed, which 
appears to have come out in the course of the proceedings, and 
to have been first produced in the Highs Court, because it was 
only a second bhag potta, which does not appear to relate to the 
property in question’in this suit, but rather, as their Lordships 
understand it, to the one-fifth of the land which had been 
released from the execution. It was in nearly the same terms 
as the original bhag potta, and there is no issue directed to try 
the valjdity of that deed in this suit. 

*That being the state of the case, the two principal questions 
which have been argued upon this appeal, are, first, whether, as 
represented by the plaintiff, these deeds, or either of them, were 
or was fraudulent and collusive, and a contrivance between 
the Sirkars and the Chowdhrys to defeat the creditors of the 
former, or whether they were bond fide documents; and secondly, 
whether, if admitted to have been bond fide conveyances, they 
are not void as against Rassmonee Dossee by reason of their 
having been executed whilst the first attachment was still sub- 


sisting and in force? , 
y 
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‘Their Lordships propose to deal with the first of these ques- 1878 
tions in the first instance, and without going at length into the SE ' 
evidence. The Principal Sudder Ameen seems to have found Sc 
„that the first bhag potta had not been formally or properly Moruoora- 
proved before him. He also thought that the second potta was Centre, 
a collusive docunfent, and had not been proved to be a genuine 
“one; but he seems to have admitted, by the very form of his 
judgment, that in some way or other the respondents had been 
bond fide in possession of the* property; that they had, under * 
and by virtue of the arrangements (whatever they may have 
been) which subsisted between them and the Sirkars, laid out 
large sums in establishing this bazar; and that by reason of 
that expenditure they were entitled to be allowed one-half of 
the wasilat, or mesne profits, of which Rassmonee Dossee, by 
her suit, had claimed the whole. i 

The High Court, on the other hand, has found that both the 
documents must be taken to be genuine, or at least that they 
had not been shown to be collusive documents, and that the long 
possession of the respondents had been held under them and 
by virtue of the title which they conferred, and that the suit ` 
ought to be dismissed. 

Their Lordships, ypon the evidence, cannot feel any doubt 
but that under the share-potta there has been a bond fide 
possession during many years on the, part of the respondents. 
The possession in fact, they think, cannot be disputed, There is 
nothing to which they can attribute it, except the title commenc- 
ing with that document. They therefore do not quarrel with 
the finding of the High Court upon that point. 

Then, as to the second maurasi potta, the objections seem” 
to be, first, the inadequacy of the consideration stated; and 
secondly, that, although in the course of the proceedings in the 
suit of Ramruttun Roy, the bhag potta was there put forward 
and apparently proved, no mention was made of this second or 
maurasi potta. Their Lordships do not deny that’ these 
circumstances cast some suspicion upon this document. On the 
other hand, looking to the whole of the res geste, and to the 
statement made by the Sirkars on the occasion of the revenue 
settlement to the*effect that the Chowdhrys yere in possession 
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under a permanent maurasi tenure, their Lordships do not feel at 


PuppoxoneE liberty to say that-the finding of the High Court in favor.of the 


v. 


second potta was wrong, or one which they would be justified in 


r 
Murnoora- now disturbing. There was certainly evidence upon which the 


NATH 


Cuowpury. Court might come to that conclusion. Besides the evidence of 


one of the subscribing witnesses, there was that of two other 
witnesses, of whom one was a member of the family of the: 
Sirkars. No doubt the Judge of first instance was not disposed 

* to act upon this testimony. On the other hand, the High Court 
finding it corroborated by the circumstances to which I have 
referred have accepted it as trae, Their Lordships cannot say 
that they were wrong in so doing. If the maurasi potta were 
executed when it bears date, the whole of the respondents’ title 
was completed before the grant of the plaintiffs’ mortgage, and 
when there was no adequate motive for the commission of a fraud. 
If, on the other hand, this document were concocted at a later 
date, and to defeat the plaintiffs’ claim (of ‘which there is no 
proof), the parties would hardly have assigned to it a date which 
exposes it to the objection next to be considered. 

That objection is whether, supposing the documents to be 
neither fraudulent nor collusive, they were void as against Rass- 
monee Dossee, by reason of the date gt which they were 
executed, viz., whilst the first attachment was subsisting. 

On that point we have been referred to a great many author- 
ities, and it may be admitted that there is some difficulty in 
reconciling all the cages on the construction of the prohibition 
against alienation which is involved in an attachment under 
the new procedure, and seems to have been equally involved in 

"an attachment according to the old procedure. But it appears 
to their’ Lordships that one point at least has now been, conclu- 
sively settled, viz., that the prohibition against alienation avoids 
the conveyance only as against the execution-creditor, or some 
person entitled to claim under him. 

Again, it follows from the first case, which was cited by Mr. 
Leith— Gobindhun Singh v. Meer Muhsun Alee (1)—as in fact 
he admitted, that,if an attachment has been permanently struck 


(1) S. D, A., 1855, 244, ° 
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off, and a new attachment has become necessary, a conveyance 
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which is executed by the judgment-debtor between the two Povvomonsy 


attachments eil be valid. And one result of that’ rule, when 
applied to the present case, is that the conveyances by which 
Rassmonee Dossee acquired her interest as mortgagee must 
be taken to have*been valid, notwithstanding the old attachment 
which had been issued in 1832. 

It may, however, be argued that although a conveyance 


Dosser 
v. 
Roy 
MOTHOORA~ 
NATH " 
CHOWDHRY, 


executed between the striking off of the first attachment and the * 


issuing of the second may be valid, it does not follow that one 
executed whilst the first attachment was subsisting becomes 
valid by relation, or ceases to be void as against the execution- 
creditor and those who claim under him. That seems to be 
a point which is not touched by the authorities cited. Their 
Lordships, however, are of opinion that in this case Rassmonee 
Dossee cannot claim the benefit of any such rule, if it exists. 
Her case is peculiar. After the first execution was struck off 
she became mortgagee. When the second attachment was taken 
out she intervened in the proceedings as an objector. The 
result of that was that the property was put up for sale as 
subject to her mortgage. She therefore bought only the equity 
of redemption, and presimably paid a smaller price than the 
property would have realized, if it had not been sold subject 
to her mortgage. She did not buy tlte subject which was 
originally attached, viz., the whole property free from mortgage, 
but the mere equity of redemption. She cannot be allowed 
to say that the original attachment ceased to be operative, so 
as to give her the power of acquiring the mortgage interest 
subject to which she has purchased, and yet to claim the benefit “ 
of it, in order to defeat conveyances which would unquestion- 
ably bave been binding between the Sirkars, the judgment- 
debtors from whom she Look her mortgage, and the respondents 
in this case, if there had been an end of the execution 
altogether. $ 
Their Lordships moreover are not een to say that in 
this case it would, under any circumstances, have been compe- 
tent to the judgment-creditor, or any person claiming under 
him, to say that cénveyances executed pending the first attach- 
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ment were absolutely null and void. It seems to their Lord- 


Ee ships that generally where the party prosecuting the decree is 


v. 

Ror 
Mcrnoora- 
BATH 
QHOWDHRY, 


DI 


compelled to take out another execution, his title should be 
presumed to date from the second attachment. Their Lord- 
ships do not mean to lay down broadly that in all cases in which 
an execution is struck off the file such consequefices must follow. 
The reported cases sufficiently show that in India the striking 
an execution-proceeding' off the file is an act which may admit 


` of different interpretations according to the circumstances under 


which it is done, and accordingly their Lordships do not desire 
to lay down any general rule which would govern all cases of 
that kind; but they are of opinion that when, as in this case, 
a very long time has elapsed between the original execution and 
the date at which it was struck off, it should be presumed that 
the execution was abandoned and ceased to be operative, unless 
the circumstances are otherwise explained. 

Their Lordships desire to add that the extraordinary and 
unexplained delay which has taken place in the condyct of this 
suit would have increased their regret at finding themselves 
compelled, if they had been compelled, to give way to the 
objection that these instruments were null and void by reason 
of the date at which they were executed. e The effect of allow- 
ing this appeal would be to disturb a possession, now found to 
be a bond fide possession, which has endured for forty years. 
For much of this delay Rassmonee Dossee and the appel- 
lants are responsible. It has been stated that seven years 
elapsed between the first assertion of the respondents’ title and 
the institution of the suit, and it appears that this appeal had 


~ been some ten years in the country before it was bropght to a 


hearing. 

For the reasons above stated their Lordships have come to 
the conclusion that it is their duty to advise Her Majesty to 
affirm the judgment of the Court below, and to dismiss the 
appeal. As it has been heard ex parte there will be no order 
a8 to costs. b ! 


e Appeal dismissed. 


Agents for the appellants: Messrs. J. H. and H. R. Henderson. 
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Before Mr. Justice Mucpherson. 
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DE SOUZA v. THE SECRETARY OF STATE FOR INDIA’ IN 
COUNCIL, 


Derivative Executor—Indian Succession Act (X of 1865). 


Under the Indian Succession Act, the executor of an executor is,not 
derivative executor of fhe original testator, even though such testator died 
before 1866. 


Lawrence De Souza died in 1853, leaving a will, by which 
he appointed Lawrence Augustus De Souza his executor, who 
proved the will in 1853. L. A. De Souza diedin September 1871, 
leaving a will dated in 1860, and two codicils dated respectively 
September 1865 and February 1870. By the last codicil he 
appointed the plaintiff his- executor, who obtained probate of 
the will and codicils on the 6th of December 1871. 

L, A. De Souza died possessed of certain pieces of Govern- 

‘ ntent paper which he held as executor of L. De Souza, to whose 
estate they appertained. 

On the death of L.-A. De Souza, these phpers passed into the 
hands of the plaintiff, who drew interest upon them, and other- 
wise dealt with them as derivative executor of L. De Souza. 
The Government for some little time recognized his title as 
derivative executor; and two of the papers were actually issued 
in the name of the plaintiff as derivative executor of Ju. 
De Souza. Subsequently, in the end of 1872 or beginning of 
1873, the Government declined to recognize the plaintiff as the 
derivative executor of L. De Souza; and calling attention to the 
change in the law which had been effected by the Succession 
Act, informed the plaintiff that they could not recognize him 
as representing the estate of the original testator, unless he 
obtained special administration to his estates The plaintiff 
thereupon brought this suit to recover interest accrued due on 
the paper. i e 
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Mr, Evans for the plaintiff. 


` The Advocate-General, offg. (Mr. Paul) and the Standing 
Counsel (Mr. Kennedy) for the defendant. 


Mr. £vans.—The words in s. 2 of the Indian Succession Act 
that the rules therein contained “shall con8titute the law of 
British India applicable to all cases of intestate or testamentary 


` succession ” cannot be construed to mean the whole law of Bri- 


tish India. According to the ordinary construction of Statutes 
and by the first words of the section itself, the old law, not 
exptessly repealed by the Act, is to remain in force unless 
repugnant to the provisions of the new law. The definition of an 
executor in s. 3 of the Succession Act, ie., a person appointed 
by the testator to execute his will, is identical with the defini- 
tion of the English text-books, except that the limitation of his 
power as to personalty is abolished: yet it was always admitted 
in England, and, till the present case, was also admitted in India, 
that, where an executor died, having in his hands unadministered 
assets of his testator, the executor of such executor could deal 
with such assets without making himself an executor de son tort. 
S. 181 is precisely the same as the English law; yet that law 
did not require the derivative executor tg take out probate of 
the original testator’s will. S. 187 enacts that the Courts shall 
not recognize the executor unless he takes out probate ; it is 
identical with the English law; but the executor derives his 
authority from the will, and not from probate: and in the 
present case the wills of L. De Souza and L. A. De Souza have 
both been proved: Under a 193, letters of administration may be 
granted to a stranger without citing executors who have not 
proved the will; and under s. 196 a universal or residuary legatee 
may be admitted to prove the will in case an executor, who has 
obtained probate, dies before having fully administered the 
estate: but neither of these sections declare that the non-proving, 
or the derivative, executor is not a rightful executor. They may 
prove the will before these sections are put into force, and would 
then have the full powers of a representative duly appointed. 
Under s. 229 a new representative “ may be appointed” where a 
proving executor dies leaving part of the testator’s estate 


> 
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unadministered ; and, no doubt, if an application had been made 
for the appointment of a representative, the Court would havé 
been bound to read the word “may” as imperative: but in the 
` present instance no such application has been made, and till 
then the derivative executor here as in England has full power 
to deal with the estate of the original testator. He cannot but 
deal in some way with the assets of that estate; for in any 
case he must separate those assets from the estate of his own 
testator. 


The Advocate-General for the defendant.—The Succession 
Act must be construed as a whole, and if so construed there is no 
ground for the position that the executor of an executor is deriva- 
tive executor of the original testator. By s. 2, the Act is to 
constitute the whole law of India on the subject of testamentary 
or intestate succession, except so far as is otherwise provided by 
statutory law, for that is the clear meaning of the introductory 
words “except as provided by this -Act, or by any other law 
for the time being in force.” From the definition of a will in 
s. 3, and the declaration of capacity to make one in s. 46, it is 
evident that a person by his will can only dispose of his own 
property. And s. 179 elearly shows that the only property which 
vests in the executor is that of his own testator. D. 196 again 
is only consistent with the hypothesis that the first chain of 
representation has been broken: since the executor under the 

` Act had no power, except with respect to the estate of his own 
testator, it became necessary to provide for the case of an 
executor dying without having fully administeréd his teatator’s 
estate,—that was done by a 196. D 229 is a total innovation on 
the English law, and in the clearest language sweeps away the 
doctrine of derivative executorship. [MacruErson, J.—Does 
the Succession Aot apply where the will of the original testa- 
tor was made before the Act came into force?] The plaintiff 
claims not under the will of L. De Souza, but under the 
codicil to the will of L. A. De Souza. That codicil was made 
in 1870; the plaintiff therefore cannot avail himself of s. 331. 
The Act consists of two distinct portions, relating respectively 
to procedure and fo substantive law, and even if the latter 


425 


1874 


Ds Souza 


v. 
Tar Bong, 
TARY OF 
STATE. 


426 


1874 


TE 
De Souza 
De 


Tus SEORE- 
TARY OF 
Bras, 


BENGAL LAW REPORTS. (VOL. XI. 


portion be held not to apply in this case, the rules of procedure 
provided by the Act are applicable—In re Kokya Dine (1). 


The Standing Counsel on the same side.—The words ‘° testa- 
mentary or intestate succession ” have been appropriated through- 
out the Act to succession under a will or on intestacy only. The 
reason why the derivative executor originally took was because 
he was the heres factus, the absolute owner of the property. 
But a long course of decisions has cut down that proprietary 
right. The difficulty: which the executor of an executor may 
find in ascertaining the assets of his own testator, without 
meddling with those of the original testator, occars equally 
in the case of an administrator, yet the latter was never 
allowed to meddle with the unadministered assets of the original 
testator. 


Mr. Evans in ‘reply.—Under s. 179 property vested in a 
deceased person as executor vests in his executor. One of the 
incidents of the executorship created by the original testator 
was that the executor of the executor might deal with the 
unadministered assets: if the contention of the defendant be 
correct, the Act will interfere with a will made before 1853. 
But even if it be held that the plaintiff elaims by virtue of the 
codicil to L. A. De Souza’s will, yet as the codicil and will 
formed only one instrument (see 1 Wm’s. Exors., 7th edit., 8), 
it would be difficult to say what the date of the whole instru- 
ment would be, and it might therefore be said that there was 
an interference with the latter will which was made in 1860. 


Cur. adv. vult, 


LH D 
MACPHERSON, J.—The only point on which the parties ask 
for my decision is as to whether, since the Indian Succession 
Act came into force, there can be a derivative executor,— 
whether the executor of an executor is now, in India, the 
derivative executor of the latter’s testator ? 

( The learned Judge, after stating the facts as above, continued), 
—The plaintiff does not in the present suit claim any special 


S (1) 2B. L. Rọ, A, C., 79. ° 
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advantage from the fact that the Government did in the first 
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instance accept his title as derivative executor and deal with D# Souza 


him as such. ‘As J have said, the only question at present Tire Sroas- 
STATE. 


before me is whether the executor of an executor is, as the law 
now, stands, derivative executor of the latter’s testator ? 

I have no doubt that he is not; and I consider it to be clear 
that the law on the subject was entirely altered by the passing 
of the Indian Succession Act. 

The matter depends chiefiy upon ss. 2, 196, and 229 of the” 
Succession Act. S. 2 says:—“ Except as provided by this 
Act, or by any other law for the time being in force, the rules 
herein contained shall constitute the law of British India appli- 
cable to all’cases of intestate or testamentary succession.” This 
shows clearly that we are no longer to look to what is or was the 
English law, but that, subject to the exception in this section, 
we must look to the Act itself, and to the Act alone, for the law 
of British India applicable to all cases of testamentary or intes- 
tate succession. In my opinion, an enactment that the law 
contained in the Act shall constitute the law of the country 


applicable to all cases of succession, operates as a repeal of the. ` 


previously existing law just as completely and effectually as 
if it had been expressly repealed. I take it therefore that, as 
a derivative executor is in no way alluded to in the Succession 
Act, he could have no existence undér the Act, even if no 
provision had been made by the Act for filling up the repre- 
sentation in such cases. But provision is in fact made by the 
Act for supplying a new representative on the death of the 
executor. 


S. 196 declares that, when an “ executor dies after 
having proved the will, but before he has administered all the. 


estate of the deceased, a universal or a residuary legatee may 
be admitted to prove the will, and letters of administration 
with the will annexed may be granted to him of the whole 
estate, or of so much thereof as may be anadministered ;” and 
s. 229 is as follows:—“ If the executor to whom probate has 
been granted have died, leaving a part of the testator’s estate 
unadministered, a new representative may be appointed for the 
purpose of admihistering such part of the estate.” 
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It is said that the use of the word “ may” shows that these 


De Sovza geetions are merely permissive, and that it was not intended to 
KI e z > p. D 
Tae Szorr- lay down that in every case fresh letters of administration must 
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be taken out. But the usual rule in such eases is to treat the 
word “ may ” as directory and as showing the course which the 
Legislature intends shall be adopted. Moreover, if it be 
supposed that there can still be a derivative executor, what 
would be hig position if “a universal or residuary legatee” 
“were to come in and claim administration as authorized by 
s. 196? Is there to be a contest between the claimant and the 
derivative executor? In such a contest the derivative executor 
must necessarily go to the wall, for he is not a person to whom 
an original grant of administration could have been made, and 
g. 230 enacts:—“In granting ‘letters of administration of an 
estate not fully administered, the Court shall be guided by the 
same rules as apply to original grants, and shall grant letters of 
administration to those persons only to whom original grants 
might have been made.” 

This section (230) affords a further argument against the 
possibility of there being now such a thing as derivative executor- 
ship. For when we find the Legislature expressly declaring 
that “in granting letters of administration of an estate not fully 
administered, the Court shall be guided by the same rules as 
apply to original grants, and shall grant letters of administration 
to those persons only to whom original grants might have been 
made,” how can we presume that there was any intention to 
have the estate ever vested in a person to whom an original grant 
could noj have been made? Altogether, it is evident that 
existence of a derivative „executor is not contemplated by the 
Act, and that the representation is treated as coming to an end 
on the death of the executor. 

S. 179 has been referred to in argument It declares 
that the executor of a deceased person is his legal representa- 
tive for all purposes, and all the property of the deceased vests 
in him as such. It is argued that, under this section, property 
vested in the deceased as executor vests in his executor. But I 
think that, reading the whole Act, it must be construed as 
meaning only the actual property of the deceased, whether held 
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by him for his own benefit, or the benefit of others, and not as 
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meaning property vested in him as executor or administrator D= Souza 
under the Succession Act. On the construction I put on the Tas Goes. 


Act, upon the death of the executor or administrator of a 
deceased person, the estate of the latter is absolutely unrepre- 
sented until som® one comes forward and gets a grant of letters. 
This may possibly cause inconvenience and expense to the 
estate ; but nevertheless it seems to be the law. 

I was at one time inclined to think that in this particular case ` 
the: plaintiff (as Lawrence De Souza’s will was made long prior 
to 1866) might perhaps be protected by s. 331, which says that 
the provisions of the Succession Act shall not apply to any will 
made before January 1866. But the codicil under which the 
plaintiff claims as executor of Lawrence Augustus is subsequent 
to that year. And on further consideration, ‘it appears to me 
that the plaintiff, being an executor under the Succession Act, 
can have no larger or other rights as such executor than any 
ether person whe obtains probate under that Act; or in other 
words that, as a person ordinarily cannot become derivative 
executor under the Succession Act, so he cannot become deriva- 
tive executor under it, merely because the original testator died 
before 1866. I admjt that this result may in one sense affect 
the estate of Lawrence De Souza. But it does not affect his 
will, or the construction to be put upon*it; and therefore, in 
deciding as I do, I do not apply the Succession Act to Lawrence 
De Souza’s will, within the meaning of s. 331. 

The suit will be dismissed without costs. 


DH 


Suit dispissed. 


Attorney for the plaintiff: Mr. Hatch. 


Attorney for the defendant: The Government Solicitor (Mr. 
Krowles). 
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RAJA BISHEN PERKASH NARAIN SINGH. (Prarie) v. BAWA 
MISSER anp orases (Darenpants)- 


[On Appeal from the High Court of Judicature at Fort William in Bengal.] 


Hindu Law— Mithila Law— Alienation—Self-acquired Property. 


According to Mithila law, the owner of selMacquired property hag full 
power of disposition over it. 


APPEAL from a decision of the High Court. (Kemp and 
E. Jackson, JJ.), dated the 21st August 1868, reversing a deci- 
sion of the Principal Sudder Ameen of Tirhoot, dated the 7th 
August 1866. 

The plaintiff, who was an execution-creditor of the defend- 
ant Bawa Misser (one of the respondents), sued to set aside 
a deed of partition executed on the 5th February 1864, 
shortly before his death, by Dabee Dutt, father of Bawa Misser, 
and grandfather of the other defendants, who were minors. 
Though styled in the body of the instrument a deed of parti- 
tion, it was in effect a deed of gift, disposing of the donor’s 
ancestral property in fivor of his son, and of his self-acquired 
property, which formed the bulk of his estate, in favor of his 
minor grandsons and his second widow, of whom he appointed 
his son Bawa Misser to be the guardian. 

The plaintiff alleged the deed to be collusive, and in frand of 


“his execution rights against Bawa Misser. On 27th May 1865, 


the Principal Sudder Ameen allowed an objection to an execu- 
tion-sale of property comprised within the deed, and this suit 
was accordingly instituted to try the question of its validity. 
On the 7th August 1866, the suit was dismissed by the 
Principal Sudder Ameen as barred by limitation under s, 246 
of the Civil Procedure Code. On the merits the Principal 
Sudder Ameen held that the praperty in suit was the self- 


* Present:—Sie, James W, Covre Sire B. Pzracgor, Sie Monraavs 
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acquired property of Dabee Dutt; and on this point there was 1878 
no appeal. He also held that, according to Mithila law,-a Se 
father, although he may make an unequal partition of his self- Naram Den 
acquired property among his sons, cannot wholly deprive an Bawa Masen, 
only son, and leave all his self-acquisitions to his grandchildren, 
who are not his Heirs. He cancelled the deed as a device to 
defeat creditors. ` 

On appeal the High Court reversed this decree, holding that 
the deed was a testamentary disposition, which Dabee Dutt had "` 
a right to make, and that there was no evidence that it was in 
fraud of his sou’s creditors. By the High Court, however, the 
case was treated as one to be governed by the Mitakshara law. 

From this decision the plaintiff now appealed to Her Majesty 
in Council. 


Mr. Cowie, Q.C., and Mr. Doyne, for-the appellant, con- . 
tended, that Dabee Dutt had no power to make the deed in 
question; that neither under Mithila nor Mitakshara law, could 
a father disinherit an only son in respect of self-acquired 
property by means of a partition or other alienation to his > 
prejudice, 


Mr. Leith, Q.C., gud Mr. J. Arathoon, for the respondents, 
were not called upon. 


The judgment of their Lorpsm1es was delivered by 


Sıx R. P. CoLLIER.— The facts of this case,and the law which 
arises upon them, may be very shortly stated. Dabee Dutt Misser, 
shortly before his death, executed an instrument, whereby he gave 
to his only son, who was considerably in debt at that time, his . 
ancestral property. His self-acquired property he gave to his 
grandsons, and to his then second wife, afterwards his second 
widow. At the same time he made his son the guardian of these 
grandsons during their minority. It was contended in the first 
place that be had no right to make this disposition of his property; 
and secondly, that this deed was fraudulent,—the intention of 
Dabee Dutt being that, although upon the face ofthe deed the pro- 
perty was given to the grandsons, it should really belong to the 
son, and that the thangaction was not a real but a‘colorable one. 
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The Principal Sudder Ameen appears to have adopted this view, 


Raza Bite but their Lordships are of opinion that there was no sufficient 
Wana Sisan evidence to support it. The only evidence at all pointing in 
Bawa Mrsem. the direction of that finding, would be that, after the death of 


Dabee Duit, the son remained in possession of the property, 
but inasmuch as the grandsons were minors and he was appointed 
their guardian, that possession was not inconsistent with the deed. 

The High Court reversed the decision of the Principal 
Sudder Ameen, finding that the transaction was a real one, and 
not merely a colorable one—a finding in which their Lordships 
concur, ; 

It only remains, then, to be decided whether or not by law 
Dabee Dutt was enabled to make this disposition of his property. 
The transaction occurred within the Mithila district, and the 
Mithila law would prevail. Of that law the principal authority 
is the Vivada Chintamani, in which it is laid down in very plain 
terms, without qualification, that “self-acquired property can 
be given by its owner at his pleasure” (1); and subsequently it 
is stated, that “ the father has full dominion over the property of 
his father, which, being seized, is recovered by his own exer- 
tions, or over that which is gained by him through skill, valour, 
or the like. He may give it away at bjs pleasure, or he may 
distribute it” (2). In their Lordships’ view this dictum would 
apply. S 

But it has been argued that, under the Mitakshara law, the 
father could not dispose of the property away from his son 
without the son’s consent. The Mitakehara law appears to be 
referred to undoubtedly by the learned Judges of the High 


” Court as applying to this case. But assuming, what it is not 


necessary to decide, that the Mitakehara law applied, and 
assuming the Mitakshara law only to admit of the father making 
such a disposition with the consent of his son, in this case the 
consent of the son was given. It was, indeed, argued that 
because the son was in debt he could not consent, but their 
Lordships are of opinion that there is no foundation for that 

Li 


(1) Vivada Chintamani, ae Prosonno Coomar r Tagore, p. 76. 
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argument. The consent of the son was given, and in either ` 1878 


view Dabee Dutt exercised a power which by law appertained Basa Bars 


to him. $ i Narain Sinew 
On these grounds their Lordships are of opinion that the Bawa Musee. 

decision of the Court in India was’ right, and that this appeal 

must be dismissed with costs, and: will humbly advise Her 

Majesty to this effect. 


Appeal dismissed. 
` Agent for the appellant: Mr. Barrow. 
Agent for the respondents: Mr. Wilson. 
BAMANUGRA NARAIN (Pranrir) v. MAHASUNDUR Pc 
KUNWAR (ons or rap Dersmpants). 1873 
Jiine 21 g 27. 





[On Appeal from the High Court of Judicature at Fort William in Bengal.] 
Res Judicata—Deed of Gifi—Fraud. 


A deed of gift, valid and operative between the parties thereto, cannot be 
avoided because in another suit between different parties it has been held to ' 


be fraudulent as against creditors. 
Quere.—Whether a donor can avoid his own deed on the gfound of his 


own fraud ? 


APPEAL from a decision of the High Court (Bayley, and ° 


Macpherson, JJ.), dated the 16th June 1868, affirming a deci- l 


sion of the Principal Sudder Ameen of Gya, dated 7th April 
1868. 

On the 28th August 1860, the respondent executed two deeds 
of gift in favor of her two daughters, one of them being the 
appellants wife. This daughter, naméd panaur Geer 


* Prosent :—Sm J. W, Couvins, Sm B. Praooor, Sir M. E. Buren, SIR R, P, 
COLLIER, AND Siz L. PEEL, D 
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Kunwar, died in 1864, leaving a son, who survived her a few 
days; and the appellant thereupon claimed a moiety of the nine 
mauzas in Pergunna Puchroophee, in Gya (subject of the 
deeds of gift), partly as heir to such son, partly in his right ns 
husband. 

Certain judgment-creditors of the respondent in 1862 and 
1864 attached the mauzas comprised in the deeds; and two of 
them, viz., Bishenloll and Ramsurrun Sahu, subsequently 
obtained judgments to the effect that the deeds of gift were 
collusive and fictitious as against creditors. The plaintiff had 
intervened, and was made a party in Bishenloll’s suit. 

On the 23rd April 1866, the appellant sued in the Court of 
the Principal Gudder Ameen of Zilla Gya to recover posses- 
sion from the respondent of a moiety of nine mauzas (being the 
subject of his wife’s deed of gift). His wife’s sister (donee of 
the other moiety), some defaulting tenants, and Ramsurrun 
Sahu were joined with the respondent as party defendante. 
The contention in the suit as between the appellant and the 
respondent appeared upon the face of the pleadings to be, that 
the appellant claimed an absolute title and possession of the 
property comprised in the deed of gift, while the respondent 


* answered that the deed of gift was in thanature of a will exe- 


cuted with the intention that she should enjoy the property for 
her life, and her daughter in reversion after her death. 
Meanwhile, Bishenloll’s suit had on appeal been remanded for 
re-trial, and the two suits were heard together. The Principal 
Sudder Ameen on the 19th September 1866 decided in favor of . 
the appellant, and of the due execution of the deed of gift. 


“Thereupon both the respondent and Bishenloll appealed; a 


second remand of Bishenloll’s suit followed; and on the 7th 
April 1868 the Principal Sudder Ameen found in that suit that 
the deed of gift was a fictitious one, executed with a view to 
defraud the creditors of the respondent. 

Thé High Court on appeal upheld this finding, and in conse- 
quence decreed Bishenloll’s suit in his favor, and dismissed the 
appellant’s suit, Sot merely as against Ramsurrun Sahu, but 
absolutely. 

There was ‘no, appeal from tho decree ih Bishenloll’s suit. 
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The decree in the appellant’s case was based upon the following 1878 


i H Se *  RAMANUGRA 
passage in the judgment of Macpherson, J.: Ge 


“ The whole transaction having been one entered into for a fraudulent at, usirepen 
parpose, I do not think that Ramannugra Narain is entitled fo a decree, Kuswar. 
even as against Mahasundur, for the daughters were parties to the 
fraud.” 


The plaintiff appealed to Her Majesty in Council. 

The question in appeal was what was the true’effect of the - 
deed as between the appellant and respondent, having regard to 
the fraudulent nature of the transaction as against third parties. 


Mr. Leith, Q.C., and Mr. Beil, for the appellant, contended 
that the decree ought to have established the deed as against 
Mahasundur declaring at the same time that it was no bar to 
the sale of the property comprised therein at the instance of 
her creditors, if the deed were executed to their prejudice. 
They further submitted that there was no evidence in this suit 
of fraud, or if there were, of the daughter’s participation there- 
in. Assuming the deed to have been fraudulent and void as 
against creditors, the respondent was not at liberty to avoid her 
own deed on the ground of her own fraud; Doe d. Roberts v. 
Roberts (1) and Hawes v.” Leader (2); a deed void as against 
purchasers and creditors may be good as against the parties. 
Moreover, the respondent admitted (and the admission was 
binding as against her) that the true intention of the deed was 
that although she was to take for life, atleast the daughter was 
to take absolutely at her death. The learned Counsel also 
contended that there was no evidence of this life-estate, and that 
a deed of gift, followed by possession of the donee, operated e 
under Hindu law as a conveyance. 


Mr. Cave, for the respondent, contended that there was no 
evidence of any intention on the part of the mother to give any 
beneficial interest to the daughter; and that the deed had not 
been followed by possession. Assuming that there was fraud 
against creditors, that was inconsistent with areal transfer, and 
explained the intention of he partie, Fraud is a good defence 


(1) 2 B. & A, 367. (2) Oro. Jac.,270. 
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even as between the parties to a deed; see Collins v. Blan- 


Bastien tern (1) and Bowes v. Foster (2), where the defendant was not 
Napa 


v. 


MAHASUNDUR 


precluded from showing that the transaction was not a real but 


Kunwar. pretended sale. The respondent did not set up a case of fraud, 


but the real intention with which the deed was executed, which 
was partially adverse to the terms of it; the appellant set up 
the case of fraud in order-to defeat that intention. Undue 


. influence was exerted over the respondent as a pardanashin ; 


she was not therefore in pari delicto with the other parties to 
the transaction. 


Mr. Leith replied. 


The judgment of their Lonpsures was delivered by 


" Bb P CoLLIER.— The suit out of which the present appeal 


arises was brought under these circumstances :— 

A widow lady, named Mahasundur Kunwar, had two 
daughters, both married; andon the 28th August 1860 she 
executed two deeds conveying to them in equal moieties, immedi- 
ately and absolutely, certain nine mauzas, of which she must 
be assumed to have had the power of absolutely disposing. 

- In the year 1864, Geer, one of her daughters, died, leaving 
an infant son, who survived her three days; whereupon her 
husband, the present plaintiff, brings this suit for the purpose 
of recovering possession of Geer’s share of one-half of the 
nine mauzas so conveyed by Mahasundur. Mahasundur’s 
mair defence, which it becomes most material to consider, is 
, thus stated by her:—“ With a view of preventing disputes in 
future amongst her two daughters, she executed a deed of 
gift in the nature of a will, with this intention, that she 
should remain in possession during her life, and after her 
death her daughters would be entitled.” The plaintiff, 
undoubtedly, proved a primd facie case. He showed the 
-execution of the deed conveying the half of the property to 
his late wife; he showed that the name of his late wife was 
substituted for-Ahat of Mahasundur on Mahasundur’s own 


(1) 1 Sm. LC Oth edit., 323, & see 355. (2) 2 H. & N., 779. 
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application, and that an amalnama was shortly afterwards 
executed by Mahasundur, wherein she required the tenants to 
pay rents to her daughter, and he gave evidence that the 
daughter (his wife) had remained in possession of these mauzas 
during her life, although it appeared that after her death, by 
some means or other, Mahasundur had resumed possession of 
them. This case was answered on the part of Mahasundur in 
this way. She called several witnesses to prove that at the time 
of the execution of the deeds there was a verbal arrangement 
that they should operate only as a conveyance of the property 
after her death ; and that, during her life, her daughters wére to 
retain her property in trust or, as itis sometimes called, benami 
for her, Evidence was given that the plaintiff himself, 
Ramanugra, the husband of the other daughter Bhowanee, 
and Jeetun Lall, the father of the plaintiff, were parties to this 
transaction, and indeed the prime movers in it; and it may be 
observed that neither the plaintiff nor Jeetun Lall, his father, 
was called upon the part of the plaintiffs to contradict this. 
Some evidence was given on the part of Mahasundur that she 
actually received the rents; and it was argued, undoubtedly 
with great force, that it was extremely improbable that she 
should without appayently any consideration denude herself 
absolutely for her life of the bulk of her property. Such was 
the nature of the issues and of the proof a between the parties 
in this cause. 

But the case is complicated in this way: one Bishenloll, 
a creditor of Mahasundur, instituted a suit against Mahasundur, 
to which the present plaintiff became a party by intervention, 


for the purpose of setting aside the deeds in question, , on ` 


the ground that they were fraudulent as against creditors. 
Both eases were tried together, and one judgment was delivered 
in both. The substance of the judgment is that these deeds 
were altogether colorable, being intended to have no operation 
whatever, and that they were fraudulent as against creditors. 
On this ground a decree was given for Bishenloll in his suit, 
and for the defendants in the present suit. [here is no appeal 
against the decision in Bishenloll’s suit, therefore the judg- 
ment in that cas cannot now be disputed. But the judgment 
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in that case operates as no estoppel in the present, wherein the 
parties are not the same, and in their Lordships’ opinion the 
same issue is not involved in the two suits. In Bishenloll’s 
suit the issue was fraud or no fraud against the creditors. In 
the present suit the defendant does not set up that defence 
against the plaintiff. She does not allege the deed to be alto- 
gether void or inoperative, buf her case is that it was intended 
to be operative so far as to convey the property after her death, 
* and that there was, at the time of its execution, an agreement 
that for her life she was to have the beneficial interest, and her 
daughters were to hold benami for her, Their Lordships 
upon the facts find that the defendant Mahasundur has made 
out this issue, and therefore they are unable to concur in the 
judgment of the High Court, which finds that the deed was 
altogether fraudulent and colorable, and ‘not intended to have 
any operation. Mahasundur does not set that up, ahd it 
would be a serious question if she did, whether she could be 
allowed to avoid her own deed on the ground of her own fraud. 
The plaintiff does not either set up any such case as that the 
deed was fraudulent, and that therefore Mahasundur was 
estopped from disputing it. In their Lordships’ opinion, as 
between the present parties to the suit, the issue does not arise 
as to whether the deed was fraudulent as against the creditors, 
nor whether it was absolutely colorable and void. 

Entertaining this view, their Lordships are of opinion that 
the finding of the High Court was wrong in as far as it decided 
that the deed was altogether inoperative. They think the High 
Court was right in determining that the plaintiff was not 
`" entitled” to maintain this suit, as far as it related to the present 
possession of the property ; ; but they are also of opinion that he 
is entitled to a declaration that his wife had, and that.he, as 
the.heir of his wife through his infant son, has the right to 
a vested remainder upon the death of Mahasundur, and that he 
is entitled to have his name substituted for that of his wife 
upon the register. 

They will, thgfefore, humbly ‘pdvise Her Majesty that the 
decree of the High Court and also the decrees of the Principal 
Sudder Amteu he reversed; that it be declafed that the appel- 


~ 
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lant, as heir-at-law of his infant son, is entitled to the interest 
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of his late wife, Mussamut Geer Kunwar, under the deed of Geet 


gift executed ‘in her favor by the respondent on the 28th 


v. 


MAHNASUNDUR 


August 1860, and to have his name substitued for hers upon Rosa 


the register; that it be further declared, as between parties to 
this suit, that, By virtue of the arrangement between them, 
Mussamut Geer Kunwar was entitled to the property com- 
prised in the deed, but subject to the life-interest of the 


respondent; that it be declared accordingly that the appellant is ` 


not entitled to the possession of the property or the receipt of 
the rents during the respondent’s lifetime. 

Their Lordships are of opinion that each party should béar 
his own costs in this appeal. 


Appeal allowed. 
Agent for the appellant: Mr. Wilson. 


Agente for the respondents: Messrs. Watkins and Lattey. 


e D 
DULI CHAND (Pramrtr) v. MEHER CHAND BAHU Ann oppe 
(Dress sai, s. 


H 
[On Appeal from the High Court of Judicature at Fort William in Bengal ] 


Suit for Cancellation of Lease—Forfeiture—Act X of 1859, 8, 23, cl, 5, 
and 3. 78, i 
Where in a perpetual lease there was a condition that, on default being made 
in payment of a certain number of instalments of rent, the lease should be 
void: Held that in a suit under cl. 5, s. 23 of Act X of 1869, for cancellation 
of the lease on account of a breach of the condition, the leasee was entitled 
to the benefit of s. 78, even though the defence set up was false in fact. 


APPEAL from a decision of the High Court (Norman’ and 
Seton-Karr, JJ.), dated the 10th May 1867, modifying a 
decision of the Deputy Collector of Patna, The suit was 
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1872 brought in June 1866, under s 23 of Act: X of 1859, to 
Durr CuaxD recover arrears of rent and for cancellation of a mukarrari 
Mange Gun lease dated August 1848, on account of a breach of a condi- 
tion therein, that the lease should be void if six instalments of ' 
reut were allowed to fall into arrear. The plaintiff alleged that 
seventeen instalments were due under the leage. 

The defendants set up in defence that they had paid the greater 
portion of the arrears, and that only a small sum remained 
unpaid, and that they had been turned out of possession by a 
third person to whom they had mortgaged their interest in the 
property in respect of which rent was sought in the present 
suit, and who had foreclosed. 

The Collector was of opinion that this defence was a false 
one, and gave the plaintiff a decree for arrears of rent, but he 
considered the claim to cancel the lease barred by limitation. 

The High Court on appeal confirmed the decision of the lower 
Court, as far as it gave a decree to the plaintiff for the arrears of 
rent, but held that the claim of the plaintiff to cancel the lease ‘was 
not barred by the law of limitatioh. The Court was proceeding to 
give the plaintiff the whole relief sought, but an application 
appears to have been made on behalf of the defendants claiming 
the benêfit of s. 78 of Act X of 1859, which entitled them, on 
paying the amount decreed within fifteen days, to be continued 
in possession of the Mukarrari tenure. After hearing argument 
on the point, the Court held that the defendants were entitled 
to the benefit of s. 78 (1), and made the following decree :— 

“Tt is ordered and decreed that this appeal be decreed, subject to the 
proviso,under the terma of s. 78 of Act X of 1859, in favor of the 
` defendants (respondents), tha is to say, that the said defendants (respond- 
ents) bê entitled to continue in possession of the mukarrari tenure, 
the subject of the suit, upon their paying into Court within fifteen days 
from this date the amount decreed.” 

From this decision the plaintiff er to Her Majesty 
in Council on the ground that the High Court was wrong in 
holding that s. 78, Act X of 1859, was applicable. 


Mr. Cowie and Mr. J. D. Bell, for the appellant, contended 
; (1) 8 W. R., 138. j 
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that the suit being brought to cancel the lease under the 5th 1872 - 
clause of 8. 23 of Act X of 1859, on account of a breach of ẹ Dutt CHaxp 
condition of the lease, and not under any power given by the Act, Miine OMAND 
the 78th section could not apply. It was not a case in which the 
defendants could seek aid on equitable ground, their defence being 

wholly false. THe 78th section was only intended to allow a 
defaulting tenant against whom a decree for rent has passed to 

apply within fifteen days after decree on payment of arrears with 

interest to the date of payment and costs, to stay execution of that ° 

part of thedecree which ordered the cancelment of the lease; that 

section would not apply to a case where the Court had passed a 
conditional decree like the present one, which in fact gave the 
respondents fifteen days after decree without interest. 


Mr. Leith, Q.C., and Mr. W. C. Mozoomdar for the respond- 
ents were not called upon. 


Their Lorpsuips gave the following judgment :— 


' This was a suit by the appellant against the respondents, who 
“held under a mukarrart lease, for the purpose of recovering 
arrears of rent, and for the cancellation of the lease in conse- 
quence of non-payment, in pursuance of an agreement contained 
in the lease itself to that effect. The Court below decided in 
favor of the plaintiff upon the first peint, and decreed the 
arrears of rent; but on the second point decided against the 
plaintiff on the ground that the ‘suit for the cancellation of 
the lease was barred by the Statute of Limitations. 

Upon appeal to the High Court, that Court confirmed 80 
much of the decision of the lower Court as gave the 1 laintiff * 
his arrears of rent; but disaffirmed ‘the decision so far as it 
declared that the Statute of Limitations applied to the claim => 
of the plaintiff to cancel the lease; the Court went on in their 
judgment to say that in their opinion s. 78 of Act X applied, 
the latter portion of which is in these terms :—*“ In all caes of 
suits for the ejectment of a ryot, or the cancelment of a lease, 
the decree shall specify the amount of the arrears, and if such 
amount, together with interest and costs of suit, be paid into 
Court within fifteeh days from the date of the decree, execution’ 
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1872 shall be stayed.” From this latter part of the judgment, the 

Dott Caaxd plaintiff appeals on the ground that he was entitled to a decree 

Mawes ae declaring the lease to be unconditionally cancelled. 

i It has been contended that the words of this section, which 
primd facie certainly would apply to this case, and indeed to 
all cases of cancellation of leases, were limite® in operation by 
previous sections of the Act, more especially s. 22, which refers 
to cases where arrears of rent may be “adjudged to be due- 

` from any farmer or other leaseholder not having a permanent 
or transferable interest in the land,” and which enacts that “the 
leas¢é of such leaseholder shall be liable to be cancelled, and the 
leaseholder to be ejected.” It was contended, that the latter. 
part of s. 78 only applied to cases where the statutory power 
was given by this Act to cancel leases, and not to cases where 
the right to cancellation accrued in consequence of covenants 
in the lease itself. But their Lordships are of opinion that 
that would be placing too narrow a construction upon an Act 
which may be termed, upon the whole, a remedial one, and 
they see no sufficient reason for limiting what is the prima facie 
and natural meaning of its terms to the extent contended 
for, 

. Their Lordships are, E of opinion that the High 
Court was right in its determination on the point in question. 

But it has been suggested that the decree of the High Court 
is ambiguous in its terms. There can be no doubt, their Lord- 
ships apprehend, as to what the intention of tbe High Court 
was, namely, to give effect to the terms of this Statute, and to 
declare that the lease should be cancelled unless within fifteen 
` days the rent was paid. 

The ‘terms of the judgment are these:—* It is ordered and 

F decreed that this appeal be decreed, subject to the proviso under 

the terms of s. 78 of Act X of 1859, in favor of the defendants, 
respondents, that is to say, that the said defendants, respondents, 
- be entitled to continue in possession of the mukarrari tenure, 
the subject of this suit, upon their paying into Court within 
fifteen days from: this date the gmount decreed, namely, the 

sum of 7 and so on, 
It appears to their Lordships that this decrée, in effect, orders ` 





H 
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that the lease is to be cancelled upon the non-payment of rent 1872 
within the time specified. Spo Buut Oawn 
That is the ‘interpretation which their. Lordships put upon Mener Camp 
this decree. Should the parties think it necessary to make any rae 
application to the Court for the purpose of making the words 
more clear, tha? application can, of course, be made, and the 
, Court will exercise their judgment as to whether it be desirable 
- to amend the decree or not. 7 
Their Lordships will advise Her Majesty that this appeal * 
be dismissed with costs. 





Appeal dismissed. 
Agents for appellant: Messrs. Watkins aud Lattey. 


Agent for respondents: Mr. Wilson. 


THE HONORABLE SRI MAHARAJA VIJAYARAMA GAJAPATI. P,0.* 
RAZ MANEA SULTAN BAHADUR GARU, Zenn or VIZIA- e 1872 
NAGRAM, K.OSI. (Deraxpanz) v. SRI RAJA LAKSHMI CHAL- Jang 25- 
LAYA (Wivow or THE PLAINTIFY). 

e 


[On Appeal from the High Court of Judicature at Madras.] 
Plaint—Act VIII of 1869, ss. 28, 29— Titles of Honor. 


Where the Government has recognized a person as having a right to bear 
particular titles, a plaint in a suit against such person does not contain “ the 
description of the defendant” in accordance with s. 26 of Act VII of 1889 
if such titles are omitted. In such a caso the plaintiff should, on thé objection « 
being taken by the defendant, be ordered to amend the plaint ; and if doch 
order is not complied with, the plaint should be rejected. 


APPEAL from a decision of the High Court of Madras 
(Frere and Holloway, JJ.), dated 22nd January 1866, revers- 
ing a decision of the Civil Judge of Vizagapatam dated 5th 
July 1865. 

+ Present: os Bras Hon'’stp Berg J. W. Convine, Sie B. Peacoox, Lon 

Justice Matten, Siz M. E. Saurs, Siz R. P. Cottier, ann Sin L, Peer. 
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1872 This was an action brought by the respondents husband 
Maranasa oF (since deceased), who was Raja of Bobbily, against the Maha~ 
VIELANAGRAM 


ENR raja of Vizianagram ;-and the plaint, instead of giving him the 
Gaartara, full titles set out in the heading of this report, described him as 
“Sri Raja Vijayarama Gajupati Bahadur, Se of Viziana~ 
gram, defendant.” 

By a notification of 27th January 1864, published in the 
Gazette of India for 3rd February of that year, the defendant ' 
“was appointed an additional member of the Council of the 
Governor-General for the purpose of making laws and regula- 
tions." In that notification he was styled “ Maharaja Meerza 
Vezearam Guzzeputty Raj, Munea Sultan Bahadur of Vizia- 
nagram, ” and by another notification dated 3lst March 1864, 
published in the Gazette of India of 9th April 1864, the title 
of “ Maharaja” was conferred on the defendant from that date. 

An application was made to Mr. Collett, the Civil Judge of 
Vizagapatam, on behalf of the defendant, that the plaint should 
be ordered to be taken off the file as not containing the 
S description of the defendant” as required by s. 26, Act VIII 

” of 1859, in accordance with which his full titles, which he was 
entitled to bear from the date of the above notifications, should 
have been given him. 

For the plaintiff it was contended that Stee others may 
have done, he and his*ancestors at least had never spoken of or 
addressed the defendant or his ancestors either as ‘“ Maharaja” 
or as “ Munea Sultan ;” and that it was derogatory to bis dignity 
todo so. Certain ancient documents were put in by the plaintiff 
in support of his statement. The Judge, on the 5th July 1865, 

“held that the defendant was entitled to say that s. 26 had not 
been complied with by the plaintiff, inasmuch as the plaint did 
not properly set forth the defendant’s “ name and description ” as 
far as they could be ascertained. Referring to the notifications 
of 27th January and 31st March 1864, he was of opinion that 
the defendant was entitled to be styled “ Maharaja,” and to be 
described as “ The Honorable” as long as he held a seat in 
the Council of the Governor-Gengral, and that the “ name and 
description ” used and claimed by the defendant were legally his 
by virtue of the grant and recognition of the Governor-General, 
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and that they did not depend upon,.and were not therefore tobe 1872 
ascertained from, mere usage or habits of courtesy. He E 
held that the" defendant was entitled to the full title given him ek ae 
by the notification of 27th January 1864, and made an order Gar, 
under s. 29, giving the plaintiff one week’s time to amend his 
plaint, by enterifig the name and description of the defendant 
as above set forth, in default the plaint to be rejected. 

The plaintiff failed to amend his plaint, which was consequently 
rejected under s. 29, but on appeal by the plaintiff to the High” 
Court, a Division Bench, on 22nd January 1866, reversed the 
decision of the Judge, and ordered the plaint to be restored to 
the file (1). 

The Maharaja having obtained leave to appeal to England, 
the case now came on. 


Mr. Mundell, Q.C., Mr. Norton, and Mr. Bowring, for the 
appellant, contended that this was a matter of the highest 
importance to gentlemen in the position of the defendant, and 
that if the judgment of the High Court were supported, the 
discomfort of being insulted would be added to that of being a . 
defendant. 


Mr, Field, Q.C., and Mr. Grady contended that ‘the oply 
D A under the Act was whether the defendant was suffici- 
ently designated to avoid confusion or mistake. They relied on 
the case of Kissen Chand Golacha v. Megraj Kooturia Roy 
Bahadur (2), decided by the Calcutta High Court. 


f (1) 3 Mad. H. O. Rep., 31. The Advocate-General (Mr. Cowie) 
(2) Before Mr. Justice Glover and (Baboos Ashootosh Chatterjee and. 
Mr. Justice Milter. Jadub Chunder Seal with him) for k 
Se thie appellant. : 
29th November . 
i Bä SH Baboo Kally Kishen Sen for the KN 
KISSEN OD AND GOLAOHA (Pranrr- respondent. 
EE ROY. Tue judgment of the Court was 
delivered by e 
-Plaint— Titles of Honor—Act VIII of  Quoves, J.—We think that the 
1869, ss. 26,29. order of the Officiating Judge in this 


* Miscellaneous Special Appeal, No. 400 of 1869, against the order of the 
Officiating Judge of Zilla Moorshedabad, dated the 23rd August 1869, 
affirming an order of the Officiating Sudder Munsif,<dated the 2nd August 
1869. 
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` Their Logpsuirs gave the following judgment :— 


MAHARAJA OF =, 
Viz ANAGRAM 


` This is an appeal against the judgment of thé High Court, 


Cuautara. which reversed the decision of the Judge of the Civil Court of 


ease is wrong, and must be set aside. 


The plaintiff sued the defendant fora , 


kabala; the defendant in the first 
instance appeared and asked the 
“Court for a postponement of seven 
days for the purpose of procuring the 
attendance of certain witnesses whose 
evidence was said to be important to 
the defence; this indulgence was 
granted to him: afterwards he made 
an objection to the wording of the 
summons, stating that his proper title 
was Roy Bahadur, which title bad 
not been written in the summons call- 
ing upon him to defend the cage. 
The Munsif, on the defendant's 
application, ordered the plaintiff to. 


. amend his plaint within five days, and 


on his failure to do so rejected hia 


plaint under s. 29 of the Code of Civil- 


Procedure. . 

On appeal the Judge decided that 
although the decision of the Munsif 
was not exactly called for of necessary 
under the circumstances of the case, 
still he thought that he had the power 
to reject the plaint, the plaintiff hav- 
ing omitted to obey the order of the 
Court directing him to amend his 
eplaint; he also thought that there 
was ‘another reason why the plaint 
should be rejected, namely, because 
the trade or profession of the defend- 
ant had not been stated as required 
under s. 26 of the Code, he therefore 
upheld „the lower Court’s order and 
dismissed the appeal. 

It appears to us that there was no 
necessity for any such rejection of 
this plaint. The object of the law is 
to identify the parties to the suit, and 
it is perfectly clear in this case that 
the right person was brought before 


the Court, for hé appeared and himself 
admitted that he was the party sued 
and only applied for a certain delay in 
the first instance, in order that he 
might procure the attendance of some 
witnesses whom he stated to be neces- 
sary to the defence, and it was only on 
an after-thought that he subsequently 
raised the objection that hia title 
had not been properly set out in 
the summons. H 26 says that the 
summons shall contain the name, 
description, and place of abode of the 
defendant, so far as they can be ascer- 
tained, In this oase the name and 
place of abode were given, and the 
only thing that was not given in the 
summons was the title of Roy Bdha- 
dur. If there had been any doubt 
as to the identity of the person sued— 
if, for instance, there had been two 
persons of the same name,—i@may be 
that it would have been necessary to 
putin the summons the title of the 
defendant, but we think that the term 
description in the section applies 
rather to the family of the parties 
summoned; for instance, the father’s 
name is required to be stated so as to 
make it certain that the right party 
attended the Court, 

Both the lower Courts seem to have ' 
rejected the plaint in this case on 
account of what they call the con- 
tumacious disobedience of the plaint- 
iff to the Court’s order to amend his 
plaint by the insertion of the words 
Roy Bahadur; but the only power 
given by the Act uuder which the 
Judge can reject a plaint is when the 
plaintiff has omitted to insert certain 
information which the law requires to 
be inserted, and the law nowhere says 


D 
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Vizagapatam, dated—and the date is material for the decision 
of the present question—the 5th July 1865. 
which the appeal raises is the effect to be given to the 26th and 
29th articles of the Code of Procedure. 
requires that the plaint shall contain the name, description, and 
place of abode df the defendant, as far as they can be ascer- 
tained, and the 29th section provides that if the plaint does not 
contain the several particulars thereinbefore required to be 
specified therein, the Court may reject the plaint, or, at its 
discretion, may allow the plaint to be amended. 

In the present case a-plaint was filed by the Raja of 
Bobbily against the appellant, whom I may shortly describe as 
the Maharaja of Vizianagram. The objection taken to the 
plaint was that the defendant was described on the face of that 
plaint by titles which did not correspond with the full titles to 
which he was entitled, and by which he ought to have been 
described. The Judge thought that objection was made out, 
and he directed that the plaintiff should have liberty to amend 
his plaint by amending the description of the defendant, in 
accordance with the description which had been given to him in 
the Gazette, by which he was appointed a member of the 
Goveryor-General’s Council for making Laws, namely, tke 
“ Honorable Maharaja Meerza Vezearam Guzzeputty Raj 
Munea Sultan Bahadur of Vizianagvam.” He gave the 
plaintiff a “week’s time to amend his plaint by entering the 
name and distinction of the defendant as above set forth, and 
in default the plaint will stand rejected.” The plaintiff, the 


respondent, declined to amend his plaint, and failed ta do so. | 
The Judge then rejected the plaint, under the 29th section, . 


and upon appeal to the High Court that order of rejection was 
reversed, and it was held that the identity of-the appellant 


ee Laxs 
The 26th article Guartava. 


that the plaintiff's refusal to insert 
certain words, other than that inform- 
ation, which the Court thinks ought 
to be inserted, would be any sufficient 
reason for rejecting the plaint. Tt 
appears to us, therefore, that the 
object of the law, ‘which was to 


D 
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properly identify the defendant, has 
been fully carried out in this case, and 
that the suit ought to be tried on its 
merits. 

We remand thé case to the lower 
Court for this purpose, and this special 
appeal is allowed with costs. 
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having been ascertained by the imperfect description, the order 


tee te reject the plaint ought not to have been made. 


Rasa LAKSHAI 


The dispute between these parties seems to have been a very 


Zosen, ancient one. There appears to have been a feud between these 


two great proprietors for a considerable time as to the titles to 
which they were respectively entitled. It “further appears, 
however, that as early as 1861 the then Agent, of the Governor 
of Madras ip Vizagapatam had ascertained what titles were the 

` titles by which these parties were respectively known, J think 
the phrase is what titles “ were in vogue,” and he ordered that 
in all official documents those titles should be given by the one 
to other. The respondent or his father raised an appeal against 
that order. There was an elaborate report made by a Mr. 
Carmichael to the Government, and the Government of Madras 
passed an order upon that, which is dated the 26th April 18665, 
by which they ruled that the order of the Agent should stand, 
and that those titles should be treated as the titles necessary to 
be given in official documents. That, therefore, was a recogni- 
tion by the Local Government of Madras that the appellant 
was entitled to the titles specified in the order of the Agent, 
Mr. Fane. It was also something more, because, while this 
question was pending before them, the Government of India, 
by the then Viceroy, had formally conferred upon the appellant 
the title of Maharafa. Therefore, if there had been any 
question upon his claim to that title at an earlier date, that 
doubt was entirely removed by the formal act of Government, 
and the grant of the title from that which must be taken to be 
in Indig the fountain of honor. : 

Now , it is no doubt the fact that the plaint in the present case 
was filed before that order of the Government of Madras to 
which I have just referred. It was, however, filed after the 
grant of the title of Maharaja; and after the appointment of 
this gentleman to be a member of the Governor-General’s 
Council for making Laws, by the notification in the Gazette in 
which he received his full titles, and was, described in the 
manner in which.the Judge afterwards required the respondent 
to describe him; and further it is certain, that the order of the 
Government óf Madras was passed and issued before the 
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question raised upon this objection under the Code came to be 
tried and the decision of the Judge upon it was passed, because 
that, as I stated, was not until July 1865. 
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In these circumstances the question for their Lordships’ con- Caaraya. 


sideration is, whether the order of the Judge, which he was 
competent to pags, and indeed ought to have passed, under the 


Code of Procedure, or whether the decision of the High Court | 


reversing it, is the correct one? 

No doubt the question which is now brought’ before their 
Lordships might by some persons be considered frivolous. It 
does not appear to their Lordships, however, to be by any means 
a light question. It is certainly (as one of their Lordships 
remarked in the course of the discussion) strongly against the 
policy of the law that anything should be done which tends to 
increase that which has been always one of the great social evils 
of India, ie., the indisposition of persons of consequence to 
appear as suitors in Courts of Justice. Itappears to their Lord- 
ships that upon the proper construction of the Code the descrip- 
tion contemplated by the 26th article includes all those ‘titles 
by which the party is generally known; and that if a plaintiff 
from animosity, from pique, or anything in fact but a bond fide 
dispute as to the right to a title, obstinately refuses to give his 
adversary that title by which he is generally recognized, the 
Court ought not to permit or sanction thet species of insult, as 
insult no doubt it would be treated not only in India but even 
in other countries. 

In the present case it is not necessary for their Lordships to 
consider whether if there were a bond fide dispute in the suit, 
or otherwise, as to the existence of the title, or as to the right 
of the party to bear a particular title, the Judge would in 
every case exercise a sound discretion in rejecting the plaint. 
For it appears to their Lordships that here the matter was 
entirely put by the proceedings already referred to beyond 
dispute, and that it was impossible to say that the titles, if 
properly treated as falling within the term of description, could 
not be ascertained. An order had been passed in the district, 
with the view, apparently, of. keeping the peace between these 
great proprietors, "tbat in all official documents each should 
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describe the other by a certain title; that order had been recog- 
nized after appéal and discussion and inquiry by the Govern- 
ment of Madras; the titles themselves had been-recognized by 
the highest authority in India,—by the Governor-General in 
Council,—and confirmed by a distinct grant of the principal title, 
that of Maharaja, and therefore there coul@ be no pretence 
or excuse for saying that there was any doubt whatever as to 
the legal right of the appellant to bear those titles which he 
claimed to bear. Their Lordships are therefore of opinion that 
the Judge of the Civil Court was competent to pass the orders 
which he passed; and that he exercised a sound discretion in 
firet requiring the respondent to amend his plaint, and after- 
wards in rejecting that plaint when the first order had been 
contumaciously disobeyed. 

The only point on which their Lordships have ‘entertained a 
doubt is whether it was essential for the Judge to require the 
term “ Honorable,”—which seems to be less matter of descrip- 
tion than a mere honorary distinction, applying to those who are 
members of the Council,—to be stated in the plaint. It is, how- ` 
ever, to be observed that the respondent, when be appealed to the . 
High Court, did not raise any point as to that, He raised 
broadly the question whether he was bound to give the appellant 
what he called his honorific titles, or whether it was not sufficient 
simply to describe bon in a way in which he could be distin- 
guished from any other person. 

Their Lordships are aware that in coming to the before-men- 
tioned conclusion they are ruling that which is in some degree 
in conflict with a decision passed by the High Court of Bengal 
in the case of Kissen Chand Golacha v. Mejraj Kooturia Roy 
Bahadur (1). It is to be observed, however, that, as it was 
fairly admitted at the bar, that ease is in one particular distin- 
guishable from the present, inasmuch as there the defendant had 
not taken the objection in the first instance, but had asked 
for further time, and afterwards took the objection by way of - 
afterthought. It is, however, scarcely necessary to observe 
that even if the case had been on all fours with the present, 


a (1) Ante, p 445. 
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it, would not have been a decision, passed as it was by a 1872 
Division Bench of the High Court, which would have been Mananasa or 


y % e ` 8 VIZIANAGRASL 
binding upon their Lordships; and for the reason which I have v 


stated, their Lordships are of opinion that it is not the true EEN 
construction of the Act in question to say that where a man has 
titles, the claim*to which titles cannot rationally be disputed, 
and by which he is generally known, all that the Code requires 
is that be should be described in such a way as has been con- 
tended for by the respondent. : S 

Their Lordships, under these circumstances, will humbly 
advise Her Majesty that the decree under appeal be reversed, 
that the order of the Zilla Judge be affirmed, and that the 
respondent do pay the costs of this appeal, and in the High 
Court. 

Appeal allowed. 


Agents for appellant: Messrs. Williamson, Hill & Co.. 
Agents for respondent: Messrs. Gregory, Roweliffes & Co. 
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Before Sir R. Couch, Kt., Chief Justice, Mr. Justice Jackson, and Mr. + ¢ 
Justice Ainslie. 


OMDA KHANUM, ror Betz AND as Guanpiax or NOWABUNNISSA 1874 
BEGUM, alias SHAHEBZADI BEGUM, Miror, AnD ornens (Derenp- March 12. 
Ants) v. BROJENDRO COOMAR ROY OHOWDHURY (Prasxrire).* 


Interest, Rate of Stipulation in Ihrar—Act XXVIII of 1855, s. 2-2 Penalty— 
Contract Act (IX of 1872)—Reg. ILI of 1798, 8. 21. ~~ 


The plaintiff advanced money to the defendants onan ikrar, by which 
it was agreed that he was to allow them to draw on him to the extent 
of Rs. 20,000 within three years, the plaintiff to repay himself by having ` 


~ Appeal No. 2 of 1873, under cl. 15 of the Letters Patent of the 28th 
December 1865, from the decision of Markby, J. (differing from Birch, J.), dated 
the 19th July 1873, in Regular Appeal 155 of 1871, from a decree of the 
Subordinate Judge of Dacca, dated the 27th March 187]. ` z 
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an yara of the defendants’ share in certain property which his loan was 
to aid them in recovering. A 4-anna share of the profits, after deducting 
Government revenue and expenses, was to go in payment of interest on the 
money lent; half of the remaining three-fourths to go towards payment of the 
principal, and the other half to the defendants. If, at the end of the term, any 
balance remained due to the plaintiff, the defendants were to pay it with interest 
at 18 per cent. If the defendants failed to give the ijaraetbey agreed to pay 
the amount borrowed with interest at 64 per cent. per mensem. The plaintiff 
advanced the money and obtained a receipt therefor fifom the defendants. 


„The defendante failed in giving the plaintiff the şara. In a suit brought 


to recover the sum lent by the plaintiff with interest, the first Court gave 
a decree for the plaintiff for the sum claimed with interest at the higher rate 
stipulated for in the irar, viz., 76 per cent. On appeal by the defendants to 
the High Court, the contention was raised that the high rate of interest 
amounted to a penalty which the Court would not enforce, and that the con- 
tract was unreasonable and oppressive in character. The Judges differed in 
opinion, Brrcu, J., holding that the contract was inequitable and oppressive, 
and that, notwithstanding the repealof the usury laws by Act XXVIII of 
1855, the Court was not bound to decree interest at the rate stipulated for 
by the parties; and Marxsy, J. (whose opinion prevailed) being of opinion 
that, since the passing of Act XXVII of 1855, there was no legal restrio- 
tion on.the rate of interest; that the stipulation for interest at 75 per cent. 
was not a penalty, but an alternative stipulation for interest at a higher rate 
on the happening of events under which the lender incurred a greater risk, 
and that the contract should be enforced. 

Held (on appeal under cl. 16 of the Letters Patent) that the stipulation in 
thé ikrar for interest at 75 per cent, was'not in the Bature of a penalty, nor 
was it an alternative stipulation; it was an estimate by the parties of the 
damages to which the plaintiff would be entitled in the event of a bredch 
of the contract by the defendants in not giving the ijara. 

Heid also that, in the absence of evidence of any fiduciary relation between 
the parties, of any imposition or misrepresentation on the part of the plaintiff, 
or any want of capacity on the part of the defendants, and there being 


,nothing ir the circumstances which led to the execution of the ikrar to show | 


that. therg was any constructive fraud on the part of the plaintiff, or any 
undue advantage taken by him, the contract was not one which the Court 
would set aside as being unreasonable, inequitable, or oppressive in character. 

Semble.—The Contract Act (LX of 1872) is not retrospective. 

APPEAL under cl. 15 of the Letters Patent from the judg- 
ment 6f Markby, J., sitting with Birch, J., the Judges differing 
in opinion. 

The plaintiff sued to recover Rs. 20,000 advanced by him 
to the defendants, and interest thereon under the terme of 
an.tkrar given by the defendants, Khaja *Abdool Kurreem 


N 
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for himself and as guardian of Khaja Abdool Gunny, Syud 
Mahmood for himself and as attorney for his wife Azeezoonnissa 
Khanum, his ‘father Asaddooddeen and Fatima Banoo, the 
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wife of his younger brother. The defendants were engaged Coosar Ror 


in disputes as to some property in Pergunna Sreerampore, 
in which they ‘alleged they were entitled to a 7as. l6gs. 
Zon, 2kts. share, and the money was advanced to them by 
the plaintiff to prevent the sale of their property for arrears 


of revenue, of which there was some danger, and to enable them” 


to recover their share from one Mahomed Mirza, who had taken 
and retained possession of the entire sixteen annas of the property. 
The ikrar was filed by the plaintiff and bore date the 25th 
Chaitra 1275.(6th April 1869). A receipt given by the defend~- 
ants dated 25th Paus 1276 (9th January 1870), ten months 
later than the (rer, purporting to be signed by Khaja Abdool 
Kurreem, and by Syud Mahmood for himself and as mookhtar 
of the remaining shareholders, was also filed by the plaintiff. 
The ikrar set forth that the plaintiff had agreed to allow the 
defendants to draw upon him to the extent of Rs. 20,000 within 
three years, the plaintiff to repay himself by having the ijara 
of the defendants’ share in the property for ten years, commenc- 
ing from Ist Baisaklb 1277 (April 13th, 1870). A four-anna 
share of the profits, after deducting Government revenue and 
expenses of collection, was to go in paymeéht of interest upon the 
money lent; half of the remaining three-fourths was to go 
towards payment of the principal, and ‘the other half to the 
defendants, according to their fractional shares. If, at the end 
of the term, any balance remained due to the plaintiff, the ` 
‘defendants were to pay it with interest at 18 percent. „Failing 
that, the plaintiff was to retain possession on the same conditions 
until the amount borrowed had been liquidated.. The grant of 
the defendants’ ijara was to be deferred for twelve months, to 
enable them to ascertain the income of their share. If they | failed 
to grant the lease, the defendants agreed to pay the amount 
borrowed with interest at 6} per cent. per mensem, or 75 per cent. 
per annum. If the plaintiff refused the ijara, he was to receive 
only the principal, without interest within six months from the 
date of the refusal: . 
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The loans to the defendants commenced im Chaitra 1275 
(April 1869) and continued for about ten months, when 
the plaintiff finding the: speculation a losing one, and that the 


Cooman Rox defendants were not likely to succeed in their endeavour to 


CHOWDHRTY, 
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recoyer the property, insisted on the receipt, which was given 
him by the defendants, and which was filed by him in the suit, 

In his written statement the defendant Mahmood denied 
having received the money; and alleged that the ¿Arar filed by the 

“plaintiff was forged; that no ikrar was executed on. 25th 
Chaitra, but that one was executed on 2nd Chaitra 1276, according 
to the terms of which the plaintiff took over the management 
of the property in the possession of himself and his co-sharers, 
and realized a very large sum of money. He also stated in his 
written statement that his signature to the receipt was obtainer | 
by fraud and misrepresentation, and by promises of rendering aj : 
account; but he subsequently stated in a petition to the Cour | 
that the receipt was obtained by threats of involving him'ij ' 
some criminal case if he did not.sign it. The written statement 
of the other defendants, excepting Abdool Kurreem, were to the 
effect that the ikrar filed was not the ikrar executed, and they 
generally supported the statement of Syud Mahmood. Abdool 
Karreem admitted the execution of the geceipt, and the exe- 
cution of the ikrar, and the fact of the money having been 
applied for the benefitwf the family. 

The disputes as to the property resulted in an amicable settle- 
ment, under which Mahomed Mirza’s possession of the whole 
property was confirmed, he having obtained the ijara of 
their shpres from his co-sharers, and thus the defendants were 

* prevented from giving the plaintiff an ijara as stipulated in the’ 
ikrar. 

The question was raised by the defendants that the plaintiff. 
had waived his right to the ijara, and had consented to the com- 
promise into which they had entered with Mahomed Mirza, ard 
that he had exonerated them from their liability to give him 
the ijara. The evidence relied on by the parties for and against 
this contention was gathered from the correspondence which 
passed between the parties while the negotiations‘ as to the ijara 
were going on. ‘The defendants relied on a létter of the plaint- 
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iff dated 22nd Magh 1276 (3rd February 1870) as being a 
waiver on his part; the portion relied on being as follows :—“ I 
have heard of the compromise that has been determined on with 
Mahomed Mirza. I shall entirely agree to whatever may be for 
your advantage. You will try and get this matter executed as 
soon as possible.” «The other letters on this subject were letters 
of 4th and 11th Apirl 1870, in which the plaintiff gave the 
defendants notice that he still claimed the ijara ; and a letter from 
the defendants of 11th April 1870 in which they said :—“ You 
have not rendered an account within the term showing receipts 
and disbursements, nor up to this date have you taken steps to 
secure the zjara. Moreover, your manager Mohesh Chunder 
Biswas has declared his unwillingness to take the ijara in your 
behalf. This.is also the tenor of your letters. Nevertheless, 
we inform you that if, within fifteen days, you can render an 
account and prove the amount due to you, we are still willing 
to grant you the ijara.” 

The Subordinate Judge found that the thrar and the receipt 
filed by plaintiff were genuine and duly signed by the parties; 
that the defendant Mahmood was duly authorized, to sign 
for his father Asaddooddeen and his wife Azeezoonnissa, 
but that he was not, so authorized with respect to Fatima 
Banoo, and that she consequently was not liable on the 
ikrar. He also found that there was noeevidence of such an 
ikrar as that alleged to have been executed on 2nd Chaitra ; 
that the money was duly. advanced by the plaintiff, conse- 
quently the defendants having failed to perform their agree- 
ment were liable on the ikrar, From this decision the defend- 
ants appealed to the High Court. 


The Advocate-General, offg..(Mr. Paul) (Baboos ‘Annoda 
Persad Banerjee, Chunder Madhub Ghose, Kakmohun Doss, 
and Romesh Chunder Mitter with him) for the appellants. 


Mr. Woodroffe (Baboos Srinath Doss, Doorga Mohun Doss, 
and Mohini Mohun Roy, with him) for the respondent. 


The arguments sufficiently, appear in the judgments. The 
following cases were cited :— 
For the appellants—Ram Lal Mookerjee v. Haran Chandra 
59 
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Ibrahim Fakir (2), 


.Ramhrishnabhat v. Vithoba (3),. Vinayak Sadashiv Voze v. 
Raghi (4), Bichook Nath Panday v. Ram Lochan Singh (5), and 
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Corlett (8), Brojokishore Roy v. Madhub Persad Misser (9), 


(1) 8B. L. R., O. C., 180. 

(2) 3 Bot H. C. Rep. A. C., 23. 

(3) Id., 26. 

(4) 4 Bom. H. C. Rep., A. 0., 202. 

(6) 11 B. L. Bi, 185. 
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(7) 7 C. B., 716; see p. 727. 

(8) 12 Moore’s P. O., 199; see p. 229. 

(9) Before Mr. Justice L. S. Jack- 
son and Mr. Justice Mitter. 


The 4th January 1872. 


BROJOKISHORE ROY (DEFENDANT) v. 
MADHUB PERSAD MISSER 
CPLAIRTIFF).* 


Interest, Rate of —Penalty— Contract. - 


Te, suit‘ was brought to recover 
the sum of Rs. 600, and interest 


` Rs. 354, due on a bond, by which it 


was stipulated that interest was to be 
paid at the rate of 2 per cent. per 
mensem, but thatif the principal sum 
was not paid within five months, 
interest was to be paid thereon at the 
rate of 6 per cent. per mensem from 
the date of the bond until the date 
of realisation. The bond in question 
was executed by the defendant in 
favor of the plaintiff as security for 
a loan made to him by the plaintiff, 
in order to protect certain property 
belonging to the defendant from sale 


for arrears of Government revenue. 


The defendant admitted the execu- 
tion of the bond, and the receipt of 
the loan, but pleaded that the higher 


rate of interest stipulated for in the 
bond could not be enforced as being 
contrary to Hindu law, and as being 
in the nature of a penalty. The 


Munsif gave the plaintiff a decree for , 


the principal sum with interest at 
2 per cent. from the date of the bond. 
On appeal the Judge varied this 
decree by giving the principal sum 
-with interest at 2 per cent. per men- 
sem for Bee months from the date of 
the bond, and afterwards at 6 per 
cent, to the institution of the ‘suit. 
The defendant preferred a special 
appeal from this‘decision to the High 
Court generally on the same ground as 
that taken by him in the lower Court, 
viz., that the rate of interest was one 
which wag of the nature of a penalty 
and could not be enforced. 


Baboo Bykant Nath Dass for the 
appellant. 


Baboo Kashi Kant Sen for the 
respondent, 


The judgment of the Court was 


delivered by 


Jackson, J.—It appears to me that 
the defendant has no ground of special 
appeal in this case. We are bound 
to give effect to the contract entered 
into between the parties, and as the 
parties distinctly stipulated that in the 
event of a failure to repay the amount 
advanced with interest at acertain rate 


H 
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~= Special Appeal, No. 887, against the decree of the Judge of Zilla Tipperah, dated the 
20th April 1871, meditying a decree of the Additional Munsifeof that district, dated the 


18th July 1870. kK 
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In re Nobo Coomar Bose (1), and Aurulu Mastry v. Wakuthu 


Chinnayan (2). 


on a particular day the lender was to 
be entitled to interest at a different 
rate, we are not authorized to say as 
a matter of law that‘such stipulation 
is to be regarded as a penalty. Weare 
referred to Boley Dobey v. Sideswar 
Rao Baboo Roy Kur (a) in which the 
particular facts ofthe case had induced 
the Court to deal with such stipulation 
in that way, and to treat it as in the 
nature of a penalty; and, looking to the 
conduct of the parties, and having the 
matter before it in regular appeal, the 
Court intimated an opinion that an 
equitable decision had been come to 
by the Subordinate Judge, and that it 
would not interfere. But in this case 
we cannot say, as a matter of law, that 
the Court below is wrong in allowing 
interest at the rate stipulated by the 
parties in their contract 

The special appeal is dismissed with 
costa. 

(1) Before Mr. Justice Kemp and 

Mr. Justice E. Jackson. 


The 27th March 1872. 

IN THE MATTRR OF TIE PETITION OF 
NOBO COOMAR BOSE. 
Interest, Rate of— Penalty—Bond. 

Baboos Grija Sunkur Mojoomdar 


and Jssen Chunder Chuckerbutly for 
the petitioner. 


Baboo’ Bungshi Dhur Sen contra. 
Tux judgment of the Court was 


delivered by 


Kemp, J.—On the 21st of February 
last, the petitioner obtained a rule on 


D 


the opposite party toshow cause why the 


order of the Small Cause Court on the 
question of interest should not be set 
aside: a pleader appeared for the oppo- 
site party to show cause, and both 
parties have been heard through their 
pleaders. It appears "that the peti- 
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tioner sued the opposite patty in the 7 


Small Cause Court of Goalundo on a 
khut. Theprincipal claimed was Ra. 99, 
interest Rs. 81-4; total, Rs. 180-4. 
Paid off Rs. 118-11-6; balance due 
Rs. 61-8-6; relinquished Rs. 1-8-6, 
due Rs. .60. Execution of the khut 
was admitted : and the defendanta not 
being able to prove the plea set up 
by them, namely, that they paid more 
than the plaintiff gave them credit for, 
the Small Cause Court Judge decreed 
the case, awarding interest upto due 
date at the rate of 2 per cent. per 
mensem, and afterwards, up to date of 
realization, at the rate of 1 per cent. 
per meusem. The petitioner then 
came up to this Court on the ground 
that the Small Cause Court Judge was 
wrong in dwatding interest at the rate 
of 1 per cent. from due date, inas- 
much as he had no discretion to allow 
interest at a rate below that stipulated 
in the bond. 

On refeiring to the bond, we find 
that the terms of it are very clear. 
Rs. 99 was the sum borrowed, and Ìt is 


stipulated that the interest to be paid’ 


thereon is 2 per cent. per mensem, 
and that thisrate of interest will be paid, 


“ agg Prat ainicad stia 


(2) 2 Mad. H. O. Rep., 206. 


* Potition -against the decree of the Jifdge of Small Cause Court, Goalundo, dated 15th 


January 1872. ‘ 


(a) 4 B. L. R., App, 92 e 
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1874 BIRCH, J. (after stating the facts and commenting on the 
Dap evidence at some length, continued).—Having. arrived at the 


Kuarum 


v conclusion that the ikrar is genuine, I have ħow to consider 


Brogexpro 


Cooman Ror which of its provisions ought, under the circumstances which 


CHOWDHRY, 


have now arisen, to be enforced. Probably, neither party con- 


templated the present state of things. I caħnot find that the 
plaintiff ever actually refused the tjara in somany words, but 
I treat his assent to its being granted to Mahomed Mirza as 

“tantamount to a refusal, and carrying the same consequences, 
I treat Mahmood’s offer of it as made merely to get up a piece. 
of evidence. The plaintiff assented to the “ arrangement pro- 
posed,” and what that arrangement must have been I have 
already pointed out. The defendants have failed to execute, or 
rather have been prevented from giving, an ijara lease in favor 
of the ‘plaintiff. They agreed upon such failure .to repay the 
amount borrowed with interest at 6} per cent, Der mengem 
(75 per cent, per annum). The lower Court has given a decree 
for interest at that rate, and the question now to be determined 
is, whether that portion of the decree can be supported. 


It was contended on behalf of the appellant that we ought 


to be guided by the Contract Act (IX of 1872), as. 73, 74, and 
76, in deciding this case. Now the contract we are dealing with 
was executed on the'6th April 1869. The Indian Contract Act 
became law on the Lët September 1872. I consider that that 
law can have no retrospective effect. 

The principle of the civil law (omnia constituta non preteritis 
calumniam faciunt sed futuris regulam imponunt) as to new 
laws not having retrospective force has been transferred into the 

R * chief modern codes, The Code Civil, Art. 2, runs thus:— La 
loi ne dispose que pour Pavenir, elle na point d'effet rétroactif.” 


Be, ”—thati sto say, up to date of matter, and he was bound to award 


payment of the whole sum borrowed. 
There being, therefore, this clear stipu- 
altion in the bond that the judgment- 
debtor was liable for interest at the rate 
of two per cent. per mensem, under 8. 2 
of the Usury Law, the Small Cause 
Court Judge had noediscretion in the 


interest at the rate of 2 per cent. per 
mensem up to date of realization. This 
decision must therefore be ` amended 
accordingly, and interest at the rate 
of 2 per cent. per mensem will be 
awarded up to date of payment. The 
petitioner will recover his coats of this 
application. 


D 
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The Prussian Code enacts:—‘ New laws cannot be applied to 1874 
acts and events that have previously occurred.” The Austrian ` der, 
Code provides +—“ Laws have no retrospective effect; they have, 2. 
Brosexpro 


‘ therefore, no influence on previous acts or acquired rights.” Cooma Roy 


Crowpary. 


And the English cases of Hughes v. Lumley (1) and The Mayor 
of Berwick v. Osvald (2) seem to me to support the view that an 
Act regulates the future and not the past, unless it appears from 
the Act itself that the intention of the Legislature yas otherwise. 
It was also pressed upon us that the contract was invalid under” 
the Hindu law, and we were referred to acase of Ram Lal Moo- 
herjee v, Haran Chandra Dhar (3), and to cases of Khusalchand ` 
Lalchand v. Ibrahim Fahir (4), Ramkrishnabhatv. Vithoba (5), 


, and Vinayak Sadashiv Voze v. Raghi (6). It is unnecessary to 


D 


consider the Bengal case upon which so much stress has been laid, 
inasmuch as Courts not established by Royal Charter have only 
to follow Hindu and Mahomedan lawin cases regarding succession, 
inheritance, marriage, caste, and all religious usages and institu- 
tions, see Regulations IV of 1793, s. 15, and VIII of 1795, s. 3; 

and the decision quoted was passed on the original side of the 


` High Court, which, in matters of contract, was by statute required 


to determine questions arising between Mahomedans and Gentus 
by their laws and usages. That decision can be no guide to usin 
dealing with a case coming from a Court not established by Royal 
Charter. It seems to me that, Act XXVIII of 1855 notwith- 
standing, it mustoccasionally be the duty of a Civil Court in India , 
to decline to give effect to agreements under which an undue 
advantage is exacted from persons under grievous necessity, and 
under circumstances from which it may be inferred that they ` 
did not fully comprehend the extent of the obligations they were 
incurring. Landholders in the interior of the country are, under . 
our strict revenue system, often at the mercy of grasping money- 
lenders, whose ultimate object is to obtain their estates; and the 
landholder is too often deprived of all legal advice, and not only 
ignorant of law, but of all business matters. 

Inadequacy of consideration, urgent need of money, and 


(1) 4 E. & B., 368. * (4) 3 Bom. H. C. Rep,, A. C., 28. 
(2) 8 D. & D. 653 ; wee p. 678. (5) Id, 26. S 
(3) 3 B. L. R., O. 0., 130. (6) 3 Bom. H. Of Ben, A. C., 202. 
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1874 ` ignorance are ingredients which must have some weight upon 
Ruano a. Court of Equity,in considering whether it will enforce an 
been, #reement; and all these ingredients are to be found in this case. 

Cooman Rox For an advance of Rs. 20,000, the defendants were to assign to 
the plaintiff for ten years ten-sixteenths of the profits of a property 
yielding an income of about Rs. 2,800 a year on their share. 
Only the remaining six-sixteenths was to be allowed to the 
defendants for maintenance. Of the inadequacy and unfairness 

~of this arrangement, there can be no doubt, and the transaction 
marks over-reaching on one side, and extreme ignorance on 
the other. 

% I treat the case ann mere question of interpretation of a 

contract of a very peculiar nature, in which it i$ useless to look 
for authority to any other system of Jaw, but in which we must 

be guided by the provisions of s. 21, Regulation III of 1793, 

now incorporated in Act VI of 1871 (1), to which we, in the 
exercise of our appellate jurisdiction, are bound to conform. 

There are three stipulations in the zkrar: one which we need 
not now consider is that no interest shall be paid if the debt is 
liquidated within six months of the plaintifPs refusal to take the 
ijara ; the second is the interest for delay in payment, calculated 
at 18 per cent., upon any balance remaining due after the term 
of the ijara shall have expired; the third is the stipulation for 
75 per cent. per antum, if the defendants fail to give the 
plaintiff the lease. 

What the plaintiff contemplated was permanent possession of 
the defendants’ share of the estate; first temporary possession 
under ay ijara, the conditions of which are very hard upon the 
` defendauts, and then permanent under a patni. About the middle 
_ of 1276" (1869-70), he began to realize that the defendants could 
T not get their shares into their own hands,—a necessary preliminary 
to their granting an ijara. And in Magh 1276 (February 1870), 
the plaintiff by his letter approving of the compromise between the 
defendants and Mahomed Mirza, whom he had previously been, 
assisting them to oppose, virtually put an end to the penultimate 
condition in the, (rar, and waived his claim to the Gaza and to 


. (1) See s. 24, 
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the exorbitant interest, which was to be the consequence of the 
defendants’ failure to grant the ijara. 

The debtors were in the latter part of 1276 (April 1870), it 
seems to me, in the condition of persons who being parties to a 
contract had, by the pressure brought upon them by an adverse 
co-sharer, been incapacitated from fulfilling their contract to grant 
the lease. This alone would be a ground for rescinding this portion 
of the contract. And when, in addition to this, I find the plaintiff 
assenting to an arrangement which of necessity dissolved thé 
contract to grant the lease, I cannot consider it in accordance 
with equity or good conscience to say that, though he acquiesced 
in an arrangement which dissolved the first clause of the 
sentence regarding the lease, he could yet retain and sue upon 
the latter clause of the sentence which made 75 per cent. 
interest the penalty for not granting the lease. The language 
in which the agreement is drawn up has no equivalent for 
zc liquidated damages” or “ penalty,” and the contracting parties 
or their advisers may be fairly assumed: to know nothing of 
these technical terms. They use the word sud, or interest. 


461 


1874 


Osrpa 
Kuranuar 
v. 
ROJEXDRO 
Cooatan Ror 
CHOWDHRY, 


I think it important, in interpreting this deed, to bear in 


mind that it was drawn up in the interior, where legal advice, in 
the proper sense of ge words, is not to be obtained ; and I camnot 
divest my mind of the impression, founded on some. experience 
of the stolid ignorance of, or indifferente to; business matters 
amongst the uneducated landholders, that the ‘defendants did not 
really understand to what extent they were placing themselves 
and their property in the hands of the plaintiff. Andif I did not 
treat, as I do, the plaintiff’s letter of the 22nd Magh (3rd February) 
as an assent to the dissolution of that part of the contract which 


relates to the ara, and the interest consequent on a refusal tq. 


grant it, I should still hold that the repeal of the usury laws would 
not prevent Courts, constituted as our Courts in this country are, 
from setting aside an unconscionable agreement made with a neces- 
sitous man, on the ground of inequality, as being an unreasonable 
advantage taken of his necessitous situation, and as being oppres- 
sive and unjust (Colebrooke on Obligations, p..67). It has been 
said by the Lords of the Privy Council that the Courts of this 
country exercise a wider jurisdiction than the Courts of Equity 


A D ii 


v 
Dpomsnno 
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in England; and I find the following remark as to the powers of 
the Court of Chancery in the judgment in the case of Barrett v. 
Hartley (1) :— But it is an observation of some importance now 


Coomax Ror that the usury laws are repealed, that one effect of such repeal 
Cuowprry, 


- 


was to bring into operation, to a greater extent than formerly, 
another branch of the jurisdiction of this Cofirt which existed 
long before them—I mean, that principle of the Court which 
prevented any oppressive bargain, or any advantage exacted from 
"man under grievous necessity and want of money, from pre- 
vailing against him.’ Whoever has attended to the subject must 
have seen that the moment the usury laws were repealed, and the 
lender of money became entitled to exact anything he pleased 
in the name of interest, from that moment that jurisdiction of 
the Court which prevailed independently of the usury laws was 
likely to be called into active operation.” The Bombay Court 
has held that Act XXVIII of 1855 does not prevent a Civil .. 
Court in India from examining into the character of agreenients 
and from declining to enforce such agreements, unless they are 
shown to be fair and reasonable— Vinayak Sadashiv Voze v. 
° Raghi (2) and Kedari v. Atmarambhat (3); and in the Circular 
of the Punjab Chief Court, recently circulated by this Court to 
alLjudicial officers by Circular No. 8, 30thaApril 1873, para. 14, 
it is said:—“ The Courts may consider whether or not the con- 
tract was a prudent one, . . . . with a view to determin- 
ing whether extreme imprudence, from which, along with other 
circumstances, the existence of undue influence might be inferred, 
has or has not. been manifested” (4). And in para, 10, the 
language, conveys the spirit of V.-C. Stuart’s remarks above 
“quoted. (It runs thus:—“ The repeal of the usury laws by 
Act XXVIII of 1855 . . . has left untouched the, 
doctrines of equity, both as to the protection of debtors who 
for any real reason are not fully competent to protect them- 
selves, and as to the power of Courts to relieve against what 
are called unconscionable bargains with such persons;” and 
in para. 11:—“ No strict rule defines or can define where com- 
parative incapacity ceases, and where extreme ignorance and 
` (1) L. E„ 2 Eq., 789; at p. 796. (3) 3 Bom. H. CO Rep, A. ©, 11. 
(2) 4 Bom. H. O. Rep., A. C., 202, (4) 11B. L. R., H. O. Rules, 19. 
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helplessness call for the protection of the equitable rules pre- 1874 


seribed by law” (1). EA 
The defendants never got possession of their share, and never v. 


BRroJRNDRO 
were in the position contemplated in the ikrar, and, under the Coonan Ror 


circumstances, I think that a Court of Equity should not compel SE 
the defendants fo pay for the use of Rs. 20,000 for 14 months 
and 19 days the sum of Rs. 17,855-8-8 as interest, which is what 
the plaintiff’s claim amounts to up to date of deerge, if interest is 
calculated at 6} per cent. per mensem, or 75 per cent. per annurfi, 
and for which the Subordinate Judge has given him a decree. 
The compensation that such a Court will give for breach of con- 
tract under such circumstances, and the test of the relief it will 
afford is, I apprehend, the damage really incurred by the money- 
lender. Now this ikrar and the other bonds show that 18 per 
cent. was the interest the plaintiff was content to receive in the 
usual course of his business in making advances on personal 
security. . And, in my opinion, if he receives the full amount of 
Rs. 20,000, with interest thereon at 1-8 per cent. per mensem from 
the date of the loan to the date of the decree, he will receive all 
that he can justly claim. From that date up to realization 
interest to run upon the amount decreed at 6 per cent. 

It is with some adiffidence that I dissent from my learned 
colleague, but I cannot hold that Act XX VIII of 1855 debars me 
from applying to the case under considéftation the rule of equity 
and good conscience, or that I am compelled by that enactment 
to support, or carry into execution, so oppressive and inequitable 
an instrument as this ikrar. 


Marxsy, J.—Upon the general facts of the cage, I agree 
with the conclusions come to by Birch, J.; and as these 
are substantially the same conclusions as were arrived at by- tirg". 
Subordinate Judge, in whose opinion I place great confidence, 
I do not consider it necessary to state my reasons separately. 
I have no doubt whatever that the plaintiffs case is substan- 
tially a true one; that the money was advanced, and the receipt 
given after going through the accounts; which receipt was, I 
think, under the circumstances, a sufficient acknowledgment, as 


(1) 11 B. L. R, H. C. Rales,.18. 
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against all the members of the family, that the money had been 
advanced properly, and that they were liable for it. I have no 
doubt, also, that the document before us is the genuine ikrar; I 


Cooman Roy do not think the plaintiff was ever in possession of any portion 


CHOWDHRY. 


of the income of the estate, and I consider ‘it established that 
Thakoor Doss Bhuttacharjee was the defendante’ servant, and 
acted under their orders. As to the exact position of the 
parties at the, commencement of the year 1870, I do not take 
quite the same view as my colleague Birch, J., and upon this 
I shall observe presently. 

In order to ascertain the rights of the parties in this case upon 
the facts found, it is necessary first to consider the construction 
of the ikrar. It seems to me that that document contemplates 
three contingencies: first, that the plaintiff should get into posses- 
sion of the property under the ijara, in which case provision is 
made that the advances should be repaid with interest at not 
Jess than 1-8 per cent. per mensem ; second, that the parties who 
agreed to do so should fail to execute the ijara, or lease, on the 
13th April 1870, or before, according to their engagement, in 

* which case the advances were to be repaid with interest at the 
rate of one anna in the rupee, or 6-4 per cent. per mensem; third, 
that the plaintin. -hould refuse to accept thedjara, in which case 
the advances were to be repaid without interest within six 
months of the date of tif refusal. Now the events which have 
happened, to which we have to apply these alternative stipula- 
tions, are these. The defendants, or those whom they represent, 
as appears by the evidence, had, after the ikrar was executed, 
negotiated with another person, Mahomed Mirza, with whom 
they, verk contending for the possession of this property for the 


grant to Him of an ijara of their share. This was known to the 


plaintiff's agent Mohesh Chunder Biswas, and was not disapproved 
by him, and he at one time appears to have favored this project; 
but there is no evidence that it was expressly consented to by 
the plaintiff prior to the letter of the 3rd February 1870, though 
it may be fairly presumed that Mohesh Chunder Biswas was 
acting with the plgintiff’s sanction. Noe it appears*to be con- 
tended—for on this, as on many other points, the defendants’ case 
was not put at all glearly—that the plaintiff, by acquiescing in 


ae 
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this grant of the ijara to another, has waived his rights under the 
second alternative. As to the assertion that the plaintiff refused 
to take the ijara which the defendants were ready to grant, I do not 
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think that there is a shadow of foundation for it. It was a mere Cooman Rox 


` pretence on the part of Syud Mahmood to writegthe letter of the 


llth April 1870, offering the ijara ; and I agree with the Subor- 
dinate Judge and with Birch, J., that this offer was not 
bond fide made. But even if it had been so, still, as the Subor- 
dinate Judge points out, it contains conditions with which thé 
plaintiff was not bound to comply. 

Nor do I think the plaintiff has waived his right to insist upon 
the second alternative of the irar. Although the negotiations 
with Mohamed Mirza were not commenced with the sanction of 
the plaintiff,,and not always approved by his agent Mohesh, still, 
if the conduct of the defendants had been straightforward and 
fair towards the plaintiff, and if the matter had rested where it 
did on February 1870, it might, I think, in that case have been 
contended with some force that the plaintiff ought ‘to have 
intimated, when he wrote the letter of the 3rd February 1870, 
that he intended to rely on his right to the higher rate of" 
interest, if the ijara were granted to Mahomed Mirza. I think 
it quite possible thatsthe plaintiff did not intend at that time to 
press his claims to the ijara, and that he was willing then to 
come to a fair settlement. But betweemthe 3rd February 1870 
and the 4th’ April 1870, it is quite clear that something had 
ocourred, which satisfied the plaintiff that he could not rely upon 
the defendants. - This is alluded to in the letter of Mohesh 
Chunder Biswas of the 3rd June, and no doubt led to he plaint- 
iff’s withdrawing his assent to the proposed arrangeibent,, and 
giving notice to the defendants that he claimed the ata by the 
several letters of the 4th and 11th of April. These letters were no 
doubt written to protect the plaintiffs interests, but I see no 
reason to suppose that they were otherwise than honestly written. 
The tara was the plaintiffs only security ; and though hô might 
not be anxious to press his claim for it, he would naturally be 
anxious that it should not go out of his hands, unless his debt 
was in some way provided for. This claim on the part of the 
plaintiff, the defendants met by writing the Tier of the lith 
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April. This letter is very .peculiarly worded, and I feel it . 
extremely difficult to put any certain construction upon it. It 
states that the plaintiff had entire charge and control of the 


Coomar Ror property, which has been found to be false. It states that the 


CHowpury. 


plaintiff was under an obligation to render accounts, when the 
accounts had already been settled. It states that the plaintiff 
had expressed his unwillingness to take the tjarq, when the fact 
was that the plaintiff had never done so, but had only declared 


` his willingness to assent to any arrangement that might be to the 


defendants’ advantage. It does not inform the plaintiff whether 
or nor the defendants had broken off, at that time, their negotia- 
tion with Mahomed Mirza; and, in fact, I do not believe that they 
had done so; and it states that the defendants were ready under 
certain conditions to grant the ijara, which I do not think they 
ever intended todo. But whatever difficulty there may be in 
putting a construction upon such a document, this, at least, is 
clear, that the letter nowhere alludes to any waiver of the rights 
of the parties under the ttrar. It is throughout an assertion by 
the defendants of their intention to act strictly up to the ikrar, 

"and it calls upon the plaintiff to dothe same. The defendants 
nevertheless carried on their negotiations with Mahomed Mirza, and 
granted him the ijara a month or six weeks afterwards, There 
was, undoubtedly, great duplicity at this stage of the proceedings 
in the conduct of the defendants ; and it is difficult to see exactly 
what their intentions were, though I am inclined to think they 
were influenced by a desire to get rid of the clause in the thrar 
as to interest, But however this may be, I do not see how, after 
having wijtten the letter of the 11th April, the defendants can 
flow pay fat there had been a previous waiver by the plaintiff 
of his rigħts under the ikrar. Under these circumstances it 
seems to me that the plaintiff is fully entitled to say that the 
defendants have failed to grant the jara, and that the clause 
entitling him to the higher rate of interest applies. 

Supposing that clause to apply, the defendants further contend, 
first, that a stipulation for interest at 6-4 per mensem is not 
lawful; secondly, that, under Act LS of 1872, s. 74, the plaintiff 
is entitled only to a reasonable compensation for any loss he may 
have incurred s thiydly, that the stipulation for higher interest is 





\ 
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by way of penalty only, and not liquidated damages; and fourthly, 
that the agreement was extortionate and oppreasive, and that the 
defendants ought to be relieved therefrom. 

As to the first of these contentions, as far as I am aware, it 
has been the uniform practice of the Court, ever since Act 
XXVIII of 1855 was passed, to treat all restrictions on the 
rate of interest as removed; and that this is so, I should also 
infer from a Circular addressed by four Judges of this Court to 
the Mofuasil Courts on the 30th April last (1), in which,. whilst 
the duties of those Courts in relation to contracts at high rates of 
interest is elaborately discussed, there is no mention of any Tegal 
restriction. 

If we look into the history of the matter, it is evident 
that, whatever legal restrictions there may have been at 
one time amongst either Hindus or Mahomedans, they had 
ceased to exist before we began to legislate at all upon the 
subject. It is recited in the Regulation of the 21st August 


1772, 8, 8, that “the rates of interest hitherto authorized by 


custom have amounted to the most exorbitant usury.” And Mr. 
Harington considers that “ the Hindu legislators have expressly 
sanctioned, and the Mussulman governments of India appear 
to have tolerated, diwectly or indirectly, the customary inter- 
est of the country’—1 Har. Anal., p. 182. And the expla- 
nation of the prohibition of Menu in Vol. i, pp. 69, 70, and 
74 of Jagannath’s Digest, fully bear out this opinion as re- 
gards the Hindu law. I know, indeed, of only one expression 
of opinion in this Court that these restrictions still exist; and 
though, no doubt,-that opinion is entitled to the very wreatest 
respect, it has not been concurred in by any other Judgdof this 
Court, and has been expressly dissented from by Phear, Ad 
L believe I shall be adopting the law, as acted upon by this 
Court for a great number of years, by holding that there is not 
now any legal restriction on the rate of interest, and that 
parties may legally adopt any rate which they may think fit, 

. As to the second point, I do not think we need concern ourselves 
with the question whether Act IX of 1872, s. 74, applies to this 


L 
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provision referred to only applies where “a 
the contract as payable in case of a breach.” 
link that the stipulation’ which we have to 
nature. This stipulation, in my opinion, does 
sreach of the irar, and for money payable in 
1, but for an alternative event which, however 
1ld not be a breach of contract, but which would 
n a wholly different position; and this is what 
ide for., If the defendants did not give the: 
laintiff would have no security, and the trans- 
treated as an ordinary loan repayable at a 

Test. 
[ look upon this as a penalty. I quite agree 
n the case of Bichook Nath Panday v, Ram ; 
, which has been referred to, that we must see 
ntion of the parties was in entering into the 
i a universal rule in all questions, which arise 
33 to a contract. But primd facie the word 
s not a penalty for breach of contract, but 
use of money, and a compensation to the 
‘isk in lending the money; and as was said by 
a case of Herbert veSalisbury and Yeovil 
“it is not the high rate of interest which 
lty.” What constitutes a penalty is raising 
ist after a breach. If a man agrees to take a 
iterest for his money, but stipulates for a 
contract is broken by not paying the interest 
well understand that the higher rate of interest 
vill be reduced in all cases in which a penalty 
But I do not think this view can be taken of 
cause, as I have said, upon the construction 
this ikrar, this was an alternative stipulation, 
383 that the lender would have no security, and 
ich greater risk; and the stipulation is not for 
‘terest in case of a breach, but, in a certain 
rith interest to nan at a certain rate, 


e 
5. (2) L. R., 2 Eq., 221 ; at p. 224, 
$+ i t 
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The last ground was taken at solate a stage in the proceed- 
ings, and, when taken, was so indefinitely stated, that I have 
very great doubt, indeed, whether we ought to enter upon it at 
all. It was only said in argument on the appeal that the bargain 
was unconscionable, oppressive, extortionate, and so forth. But 
no such allegation ‘was made in the written statements; nor was 
any such question raised in the Court below, nor in the grounds 
of appeal; and I do not think a party to a contract can get rid 
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of it merely by such suggestions as these, made at this stage of ` 


the case after all the evidence has been closed. I think that, if 
a person desires to contend that a contract which he has signed 
does not bind him, he must state the reason why. As 
Mr. Woodroffe very strongly insisted, had such an allegation been 
made at the proper time, it might have been met by positive 
evidence that the defendants were fully aware of what they were 
doing, and that their consent was a perfectly free and intelligent 
consent to the terms of this arrangement. I think, to use the 


- expression of the Circular above referred to, the person denying 


the contract must show circumstances from which it may be 
inferred that he has not been in reality a free agent in making 
the contract set up against him. I fully concur with the earlier 
observations in that Cireular, that it is not the duty of the Court 


to assist persons in evading the consequences of engagements . 


voluntarily and intelligently contracted.” It was clearly, there- 
fore, the duty of the defendants in this case to state and prove 
the circumstances connected with the entering into of this ikrar 
which affected their free agency ; and I neither find in the printed 


book, nor have heard in the argument, any allusion $o them ` 


beyond the vague statement of intimidation, which is twholiy 


unsupported by evidence, and which is wholly disbelievgg, mee, 


In fact, up to this very moment, not one single member of the 
defendants’ family has ventured to assert in any definite manner 


. that he did not understand the nature of the arrangement, and 


that he did not think, when it was entered into, that it would be 
an advantageous one for himself. We are, in fact, asked simply 
to look at the contract, and gay whether any reasonable man 
could assent to it., This is a question which, in most cases, I 
should feel scarcely in a position to attempt to answer. The 
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terms were no doubt severe, but the risk was great; and it is 
quite possible that it may not turn out after all to.be a very 
profitable transaction. If I felt at liberty to consider this 


Cooman Roy question, I might perhaps be disposed to think that there is some 


CHOWDHEY. 


ground for presuming that the terms were the best which the 


defendants were likely to get. One of the parties to the ikrar, - 


Fatima Begum, when she authorized the execation of the ikrar, 
was living in her father’s house; and there cannot be a doubt 


` that holding the important judicial office he does, he is thoroughly 


capable of estimating the prudence of such an arrangement. I 
think it may fairly be inferred from Moulvie Abdool Lateef’s 
evidence, and the terms of the mookhtarnama executed by 
Fatima Begum in his house, which set out in full the terms 
of the ikrar, that he was acquainted with the nature of the 
arrangement, and that he would not have omitted to oppose it, 
or, at least, to characterize it as unfair to his daughter and the 
other defendants, had he so considered it. At any rate, this shows 
that -it must not be presumed too readily that the arrange- 
ment was oppressive; and had the defendants challenged the 
ikrar on this ground, this witness would have been certainly 
called upon to explain the circumstances under which he permit- 
ted his daughter to execute the mookhtafama. 

I fully concur in the opinion that the Courts in this country 
should take great care that they do not enforce oppressive 
transactions, to which the parties have not given a really free 
consent. But Iam not prepared to set aside a contract which, 
as far as I can see, was deliberately consented to, merely 
` becaus¢ a very heavy risk is provided for by a very high rate 

‘of intérest. I do notemean to say that such transactions 


ao arp desirable, or should receive any favor. But I do not think 


they oan, on this ground alone, be set aside as invalid: that 
would not be the application of any principle of equity, but a 
reintroduction, by judicial decision, of laws which have been 
expressly abolished by the Legislature. In this particular ‚case 
I feel the less regret at being compelled to enforce such an 
agreement, hecause, as it seems te me, had the defendants them- 


selves acted straightforwardly, they migh have escaped this, 


onerous condition altogether, 


f 
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The decree which the Lower Court has given is, ag I under- 
‘stand if, a decree against all the defendants, except Fatima 


_ Begum, jointly for Rs. 20,000 with interest at Rs. 6-4 per cent. 


a 


per mensem from the date of the respective advances to the 
date of the Lower Courte decree, with costs and interest upon 
the total amount*at 8 annas per cent. per mensem from the 
date of the decree until payment; the representatives of the 
original parties to the tkrar being only liable in their represent- 


ative capacity. I certainly do not quite understand the grounds * 


upon which Fatima Begum has been exempted from her share 
of the liability ; but as both parties have acquiesced in that’ part 
of the Subordinate Judge’s decision, it cannot now be disturbed. 
The decree of the Subordinate Judge ought, in my opinion, 
to be affirmed, except that, looking to the very large sum 


' the plaintiff has already added to the principal in the way 


of interest, I think the interest on the amount decreed should 
be reduced to 6 per cent. In all other respects the appeal 
should be dismissed with costs. 

The J udges differing in opinion, the decision of Markby, J., 
as the senior Judge, prevailed, and from that decision the 
defendants preferred an appeal on the following grounds :— 

“ That the Judge was in error in holding that the stipulation 
to pay the higher rate of interest upon the event of the {fara not 
being executed is not a penal condition, afd that as such it may 
be enforced ; 

< That the agreement was oppressive, unreasonable, and uncon- 
scionable, and was forced upon your petitioner in consequence of 
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their presding necessities. Such an agreement ought qot both ` A 


in law and equity to be enforced; `, ‘ 

ze That the plaintiff by his conduct and actions put an end to the 
ikrar, or, at any rate, waived his ‘right to enforce the penal 
conditions of that deed; and there was nothing on the part 
of your petitioner by way of violation of the terms of the 
ikrar ; ' 

e That the plaintiff was entitled under law and equity to only 
a reasonable compensation for the use that your, petitioners are 
said to have made of his money, and not to the exorbitant and 
penal interest which the Judge has allowed.” . 


i p 61 
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The Advocate-General, offe, (Mr. Paul) (Baboos Kalimohun 
Doss and Chunder Madhub Ghose with him) for the appellants. 


Mr. Kennedy (Baboos Sreenath Doss and Doorga Mohun 


Kou Ror Dass with him) for the respondent. 


The Advocate- General contended that the Cqntract Act (IX of 
1872) was retrospective and would govern this appeal, and in 
support of his contention he referred os 1 of the Act 
.and the case of The Ironsides (1). The Court, however, in- 
timated that they were of opinion that it was not retrospective» 
and the point was abandoned. 

The contract is one which the Court will set aside as 
being unconscientious and oppressive, or, at least, that part 
of it relating to interest at 75 per cent., and will not allow 
interest at more than 18 per ‘cent. as stipulated in the con- 
tract to be the rate payable on any balance remaining due at 
the end of the term—Moorshee Buzloor Ruheem v. Shumsoonnissa 
Begum (2) and Kedari v. Atmarambhat (3). Act XXVIII of 
1855, though it 'repeals the usury laws and says that the Court 
is bound to decree interest at the rate stipulated for by the parties, 
does not prevent a-Court from setting aside the contract if it 
appears to be unfair and extortionate— Vinayak Sadashiv Voze v. 
Raghi (4). The same has been decided in England with 
regard to the usury,law there; see Karl of Aylesford v. 
Morris (5). In that case actions on bills which stipulated for 
payment of interest at an exorbitant rate were restrained, and a 
decree made for delivering up of the bills on payment of the 

. sum actually advanced with interest at 5 per cent. These cases 


* show that where a necessitous man has entered into a contract 


under great pressure, and the circumstances show that advantage 


amm been taken of his position to induce him to enter for an 


inadequate consideration into a contract, which he would not 
otherwise have agreed to, a Court of Equity will relieve him 
from*the contract as being unconscionable; see the remarks 


(1) 31 L. J., P. & ML, 129. (4) 4 Bom. H, C. Rep., A. O., 202. 
, (2) 11 Moore's I. A., 684. © (5) 8L. R, Ch, App., 484. 

(3) 3 Bom. H.”O. Rep., A. C. 11; ° 
see pp. 18 and 19; Colebrooke on Obli- e 
gations, 67. De 
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of V.-C. Stuart in Barrett v. Hartley (1). [Couon, C.J. 
—In this case there was no obligation to enter into the 
contract. Can you point to any case where the Court in 
England has set aside a contract as being unconscionable, 
where the parties who seek relief were not obliged to enter 
into it?] Yes, Grosvenor v. Sherratt (2), where a lease was 
set aside, and it was held that to support the lease, the lessees 
were bound to show that no better terms could have been 
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obtained; that the grantor had the fullest information on the” 


subject, and independent and disinterested advice; and that the 
lease was intentionally and deliberately entered into: the lease 
was set aside, though it appeared there was no fraud. Here it 
is submitted the defendants were not free agents, but influenced 
_by more experienced persons in whose hands they were. 
[Coucu, C.J.—There does not appear to have been any duress; 
then is the contract unconscionable?] It is submitted it is 
within the meaning of the cases cited. 

The stipulation for interest at 75 per cent. is a penalty which 
will not be enforced by the.Court—Bichook Nath Panday v. 
Ram Lochun Singh (3). [Covox, C.J.—The principle of that 
case would not apply to this; here there was a single act to be 
done, viz., the giving Of the sjara, in doing which default was 
made.| It is submitted that interest should be given at a reason- 
able rate; see also Boley Dobey v. Sideswar Rao Baboo Roy Kur (4) 
and Raja Hurbullubh Narain Singh v. Genda Maharaj (6). 


(1) L. R., 2 Eqn 789; at pp. 794-5. Baboo Abinash Chunder Banerjee for 
(2) 28 Beav., 659. the appellant, 
(8) 11 B. L. R., 135. 


D 


Th dent did a 
(4) 4B. L. R., App., 92. SES 
(5) Before Mr. Justice Phear and Tau judgment of the Court RR = 
Mr. Justice Morris. delivered by 7 
The 11th July 1873. Parag, J.—In this case the zemin- 


RAJA HURBULLUBH NARAIN SINGH dar seeka to recover from his tiecadar 
(Pramrirr) v. GENDA MAHARAJ certain arrears of rent which he says 


(Dsrawpant).* are due to him under the terms of a 
Interest, Rate of—~Penalty—Liquidated kabuliat, together with interest, and 
Damages. to his plaint he attaches a achedule, 


* Special Appeal, No. 751 of 1872, against the decree of the Judge of Zilla Bhaugulpore, 
dated the 12th February 1878, affirming the decree of the Munsif of.Madehpora, dated 


the Siet August $871. 
R . e 
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Mr. Kennedy for the EE this case it must be 
assumed that the Judges are right, except on points where they 


Brosunpno which represents the arrears of rent 


Coomar Rory 


Cuowpury. Wopaid to be Rs. 90, and the interest 


H 
a 


on the overdue instalments not paid, 
according to the kabuliat, Rs. 109 
13 annas. 

He bases his somewhat remarkable 


„Claim on this dlause of the kabuliat, 


—‘ Further, that in default of a kis 
that is, failing to pay the malguzari 
on the day fixed for (paying) instal- 
ments as per detail below, I shall 
pay the zemindar’s malguzari with 
-half as much again.” And in the 
detail below, the annual jama 
is stated to be Rs. 725, payable in three 
kisis; 4 annas on the 25th Aswin, 8 
annas on the 30th Paus, and 4 annas 
on the 5th Chaitra. 

Thus the part of the claim which 
in the plaint is denominated “ interest,” 


e ig in reality an increment of 50 per 


cent. added to the actual amount of 
rent reserved, according to the terms 
of the detailed schedule appended to 
the kabulist, which only becomes 
due in the event of non-payment of an 
instalment on the particular day upon 
which the instalment was specified to 
be paid. 

The defendant did not appear, and 
the Courts below have found that the 
` plaintiff ifonly entitled to recover the 
"` Rs, 90, tte actual amount of the 
intalment which was not paid, and that 


amm Sines not entitled to recover the 


additional 50 per cent, on the amount 
which he claims. 

The first Court has, however, givens 
small sum of Rs. 10 by way of interest, 
and the lower Appellate Court dis- 
missed the appeal which was brought 
against that decision. 

The claim is no doubt somewhat of 
a peculiar charagter, and belongs to 
a class of cases which depend ona 


question of some nicety. I will give 
instances by way of illustration: 

Ifa debtor becomes bound to pay a 
certain specified fam on a fixed day, 
and the creditor at the same time 
stipulates that he will accept a lesser 
sum as satisfaction of the debt, provided 
that it be paid punctually on that day, 
then, in the event of payment not 
being made panctually on that day, the 
creditor is afterwards entitled to claim 
the full amount of the debt. The 
debt was due from the commencement 
of the transaction, and the undertaking 
on the part of the creditor that he 
would accept a less sum in satisfaction 
of the whole if he be paid punctually, 
does not deprive him of his full right 
in the event of the less sum not being 
so paid, 

Again, if a debtor becomes bound 
to pay a sum of money on a fixed day, 
and for any reasons which are known 
to the parties it will be a cause of loss 
to the oreditor if the money is not 


paid on that day, and the parties at’ 


the time of making the contract fur- 
ther agree that that loss shall be 
measured by a stipulated amount in 
the shape of damages, then, in the event 
of defuult being made in punctual 
payment, the creditor will be entitled 
afterwards to recover the whole debt, 
together with the sum agreed upon, 88 
liquidated damages. A third case 
will be one where the parties agree 
that the logs which may accrue to the 
creditor from the non-payment of the 
debt on the day fixed should be 
covered by interest on the debt run- 
ning from that day with the time, at a 
fixed rate per cent.: in that event, if 
default in punctual payment occurs, 
the creditorecan recover the debt 
plus the interest. 


e , $ 
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see Roy Nandipat. Mahata v. Urquhart (1). 


The case set up by the defendants has throughout been held to 


be wholly’ false. 


A fourth illustration is the case 
where the creditoredesires punctual 
payment of the debt and seeks to 
ensure it by stipulating that if the 
money is not paid on a certain day, 
a certain lesser sum shall become due, 
and that he shall be entitled to claim 
thatsum afterwards, In the latter case 
the stipulation for the extra sum is 
received as a penalty, by the operation 
of which the creditor sought to secure 
punctual phyment; and in such a 
case, if default in punctual payment 
occurs, a Court of Equity will relieve 
the debtor from the payment of the 
whole penalty, if it be shown that the 
loss which the delay in payment has 
caused to the creditor will be com- 
pensated for by a less sum, The 
Court of Equity considers that the 
creditor will get all that he ought to 
get from the stipulation for the pen- 
alty if be is repaid thg, reasonably 
estimated loss which non-punctual 
payment has caused him. 

Therefore these illustrations will 
show that in all cases of this kind the 
first question which the Oourt has to 
ask is, does the stipulation for the 
extra payment bear the character of a 
penalty; or is it a sum which the 
parties, with their eyes open, have 
agreed isa fair and proper compen- 
gation to the creditor for want of 
punctuality in repayment? 

If the latter, the creditor ought to 


be allowed to recover the full sum in 


its entirety. If the former, that is, 
simply a penalty, he ought only to 
recover so much as will place him in 
the same position as he would have 
been in if his debt had been puhe- 
tually paid. æ 


* awarded by the first Coury 


They raised the defence that the ikrar in suit 


After giving our best consideration 
to this case which is before us, we 
think that it accords with the fourth 
illustration given, The 50 per cent. 
stipulated for in the clause of the 
kabuliat was very clearly of the 
nature of a penalty. 

It bore no sort of relation to any 
actual or supposed loss which the 
zemindar might sustain.from delay in 
the payment of the instalments. It 
was g penalty imposed on the ticcadar 
with a view to secure punctual pay- 
ment of the &ists reserved in the 
potta. This being so, the plaintiff is 
not entitled to recover the whole 50 
per cent., but only so much as will 
fairly recompense him for his loss 
during the time that the money has 
been kept from him ; and as nothing 
special is shown in this case, we think 
that that loss will be fairly met by 
interest at the ordinary rate. The 
plaint does not show what default or 
defaults were made out of which Rs. 90 
accrued.” It only states that Rs. 90 
was the arrear for the year 1278, and 
the suit was brought by the zemindar 
in the following year. 

It would thus appear that the Rs. 10 
addition 
to the Rs. 90 would very completely” 
représent any sum to ‘which’ the 
plaintiff is entitled as compensatio 
the non-payment of the Rs. 90, and 
therefore it seems to us that the deores 
of the first Court, which was affirmed 
by the lower Appellate Court, was in 
substance a right decree. Accord- 
ingly we dismiss thig appeal, but 
without costs, as the respondent has. 
not appeared. ~* 


(1) 4B, L Ra A.C, 181. ° 
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was forged, and that another ikrar of different date had been 
executed, a statement for which there was not the slightest 
foundation. All the issues of fact were found in favor of the 


Coomar Ror plaintiff; and the defendants have abandoned their former 


CHOWDHBT. 


"a 


defence, and now raise points which were not taken in the lower 
Courts, but are raised for the first time in the “High Court on 
appeal. 8 

It is submjtted that this is not such a contract as the Court 
Will set aside as being unconscionable, oppressive, or extortion- 
ate. The real ground on which Courts of Equity act in such 
cases is that they will allow no fraudulent transaction to stand. 
There must be fraud, or such circumstances as amount to construc-' 
tive fraud; no mere inadequacy of consideration, where there 
has been no fraud, has been deemed a sufficient reason for setting 
aside a transaction—Zarl of Chesterfield e, Janssen (1) and New 
Brunswick and Canada Railway v. Conybeare (2). 

In ascertaining whether a sum mentionedin a contract as 
payable in default on performance of a certain act, is a penalty 


or liquidated damages, each case must be dealt with on its own 


facts, and by seeing what the contract really was; see Bichook 
Nath Panday v. Ramlochun Singh (3). Interest should be 
given at the rate stipulated for by the parties. Mere stipula- 
tion for payment of interest at a high rate is not a penalty. 


Baboo, Kalimohun Dose was heard in reply. 


The judgment of the Court was delivered by 


- Covon, C.J. (who, after shortly stating the facts, con- 
tinued). — The nature of the transaction was this; the plaintiff 
agreed to hdvance money to the extent ọf Rs. 20,000, which it has 
beem found that he did, and the defendants were to give him as a 
security for repayment of the money advanced, with interest at 
18 per cent. per annum, the ijara for a term of ten years from 
the Ist‘of Baisakh 1277 (13th April 1870); one-fourth of the 
profits was to be taken by the plaintiff for the interest on the sum 
advanced, one-half of the remainder of the profits was to’ be 


(1) 2 Ves. Sen, 125; see pp. 165 & (2) 9H. L. C., #11; see p. 724, 
166, per Hardwicke, LC. (3) 11 B. L. R., 135. 
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would derive from it, was not capable of precise estimation, ‘It 
was quite natural that the parties should agree to an estimate of 
it. And they did so; they agreed that, if the-yara was not 
given, the plaintiff should get, instead of it, interest at the rate 
of 75 per cent. ; that is, in case of a breach of the contract they 
agreed to substitute for the benefits which would be given by 
the security interest at that rate. It cannot, as I remarked in 
the course of the argument, be called an alternative contract, 
because the plaintiff had aright to insist upon having the Yara, 
if he thought fit to do so, and he might, subject to the question 
as to whether it is a contract which could be enforced at all, claim 
a specific performance of it. It is an agreement, in the event of 
the breach in not giving the ijara, to give something else for it, 
this may have led Markby, J., to speak of it as an alternative 
contract. The effect of it is that it provides that the 
plaintiff, instead of compelling the defendants to give the ijara, 
may, if he thinks fit to do so, claim the interest at the higher 
rate. In that way and so far as he is concerned, it is alternative. 

It has been held in various cases in the English Courts where 
this matter has been discussed, that the estimate of the damages 
being apparently excessive is not of itself conclusive that it was 
intended as a penalty. The Courts have, gaid that, where the 
damages from the breach of o contract are uncertain, the parties 
themselves are at liberty to put theirown valuation upon them, 


and the Courts have no standard by which they can pronounce 


them to be excessive. That seems to be a reasonable rule, and 
one which ought to be applied in this case. Here we cannot 
undertake to say that the parties did not consider that, looking 
‘at all the. circumstances of the case, if the plaintiff lost the secu- 
rity of the property which he would have had by the ijara, it 
wassfair to estimate the injury and the risk which he would 
incur of not recovering the money at all at the rate of interest 
which has been agreed to be paid. Therefore, considering the 
nature’of the transaction that it was a provision to meet the 
case of the plaintiff being by the refusal of the defendants left 
with nothing but their mere personal security, and subject to the 
difficulty which a creditor so frequently meets with in India of 
recovering money from his debtor, there seems to be no reason 
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for thinking that, by the agreement for the 75 per cent. interest, 1874 
the parties intended to do any thing more than to estimate what „ONDA 
the plaintiff would be entitled to as damages. It does not appear OM cies 


that it was intended to be in the nature of a penalty, or as a Coomar Ror 


security for payment of the much lower rate of interest, the 
` 18 per cent. i . 

We are not in trying this case bound by the English decisions; 
but the rules which have been adopted by the Coustsin England 
may fairly be referred to. And there is nothing in the nature of 
the transaction, or in the rules which have been adopted by the 
English Courts, to lead us to the conclusion that this was intend- 
ed by the parties to be anything more than an estimate by 
them of the compensation which the plaintiff was to have if he 
did not get his security by means of the ijara. 

. The question then which we shall have to consider is whether 
taking it to be a contract to pay interest at the rate of 75 per 
cent. as damages for the breach of the contract to give the ijara, 
it is of such a nature that the Court will consider it invalid. 

Two questions are mixed together,—whether the contract to , 
pay those damages is such as the Courts will allow to be 
enforced, and whether the contract to give the ijara for the 
breach of which the damages are to be paid is also such ? 
Birch, J., has considered that it is not a contract which tha 
Courts would enforce, on the ground apparently, that it is such an 

‘oppressive and unreasonable contract that it comes within those 
principles on which Courts decline to give effect to a contract. 

The first observation that arises upon this ground of defence 
is that the defendants did not raise it in the first Coup, They, 
rested their defence upon an altogether different ground. The 
learned Advocate-General seems to admit that they sote 
extremely ill-advised in putting forward the defence they did. 
They denied that the ¿żrar had been executed, and that an 
advance had been made. They charged fraud and forgery— 
forgery with regard to the document not having been executed, 
and fraud`in a claim being made for advances which in fact 
were not made. But they did not allege that’ the ikrar waa’ 
given under such gircumstances that a Court of Equity ought to 
set it aside, or refuse to allow the plaintiff to recover upon it, 
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Nor do they in the grounds of appeal to this Court make such 
a case as that. If the matter rested there, I think it would ‘not 
be right to allow this question to be raised. Parties who have 


Coomar Boy had the suit determined upon the questions which they thought 


Cuowpuer. 


fit to raise and to have determined by the firat Court, are not 
entitled to make an altogether different case în the Court of 
Appeal and raise an altogether different defenpe. I say “not 
entitled,” because I do not intend to say that there may not be 
tases in which the Court would allow it. But in.this case it 
appears that, although the question was not raised in the first 
Court, nor in the grounds of, appeal, the learned Judges allowed 
it to be argued. They refer to the question in their judgment, 
and I think we cannot treat it now as a question that was not 
tried, at least in the Appellate Court, namely, before Markby 
and Birch, JJ. We must therefore see whether upon the evi- 


‘dence in the suit there is a ground for such a defence. 


The defendants certainly are not entitled now to give any 
additional evidence on this question, and they cannot complain 
„ of the Court deciding it upon such evidence as there is. The 
` burden of proof was upon them. It being found that the ikrar 
was executed, it was for them to prove circumstances which 
made it proper for the Court not to enfoxee it, or which is the 
same thing to set it aside. In this case there is not that which 
is an important elemegt in cases of this description where the 
deed is set aside—a relation between the parties which involves as 
confidence reposed by the person executing the deed in the 
person in whose favor it is executed. Here the plaintiff had no 
tonfidentjal or fiduciary relation with the defendants. They 


“were apparently induced to go to him and to ask him to lend 


them money by their thinking that he possessed peculiar means of 
influtnce, peculiar means of assisting them in attaining the 
object for which they wanted the money. But there was no 
confidential relation between them. ‘The plaintiff had not any 
connexion of that character with them. 

As to information of the value of the property which was the 
Bubject of the transaction, it does not appear that the plaintiff 
had any peculiar means of information on that subject, or that 
he had any information at all that the defendants had not. The 
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defendants were the persons who would be likely to know most 
about the-value of their property, and what they were agreeing 
to.give as a security for the money which they were asking the 
plaintiff to lend. There is nothing in the case to show that the 
plaintiff had any information which the defendants did not 
possess, or that He gave them any information, or did any thing 
to induce them, to enter into this agreement with him. So far 
there is nothing which can be said to make it a,case of con- 
structive fraud on the part of the plaintiff. R 

Then there is another fact in some of these cases which is 
very important,—namely, the capacity of the person entering into 
the contract. The Courts have ‘in many cases considered the 
incapacity- of the person entering into a contract, as a very 
important element in determining whether it- ought to be 
enforced ; such incapacity, as not being of age, or, in some cases, 
having just attained majority, and the case of females who have 
not proper advisers whom they might consult. Here there is 
nothing of that kind. It is true that some of the defendants 
were ladies, but they had every opportunity of consulting their 
friends on the subject, and it does not appear that the plaintiff 
in.any way prevented it, or did any thing to lead them to act 
without taking proper advice. The probability is that they 
were advised by others in the matter, and there can be no ground 
for setting this deed aside in their case Yor the want of it. No 
circumstance is shown which would lead the Court to consider 
that this is a contract that ought not to be enforced, except what 
we can gather from the contract itself. 

Then the question is, ought we in the absence of aty af the” 
facts to which I have alluded, —in the absence of any confidential 
relation between the parties, of any imposition or misrepresentgs 
tion, or any want of capacity,—to say that this contract is of so 
hard or unreasonable a character that the Courts ought not to 
enforce it? ` There may be cases (there are few) in which a Court 
of Equity has refused to enforce a contract, or has set it aside on 
that ground. In the. words of Lord Westbury in Tennent v. 
Tennents (1), “there is an equity which may, be founded on 

kd 
(1) L. Ry 2 S0. Ap., 6; at p. 0: 
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1874 grosa inadequacy of consideration, but it can only be where the 
Oupa inadequacy is such as to involve the conclusion that the party 
ké either did not understand what he was about, or ‘was the victim 


, Brogexpro 
Cooman Ror of some imposition.” 


SERRE Mhe question then resolves itself into this, can this Court say 
that a contract to pay interest at the rate of 75 per cent. per 
annum, or to give a security for a loan which was considered as 
possibly of sọ much value that the plaintif ought to be paid 
°75 per cent. interest if he did not get it, is one which the Courts 
ought to decline to enforce? If we were to say that, it would 
be in effect to say that the Courts will not enforce a contract 
to pay interest beyond a certain rate. I am unable to say 
what rate should be fixed. Looking at the risk in lending 
money, at the many circumstances which in different cases may 
induce a person about to’ borrow money to agree to give a very 
high rate of interest, benefits which he thinks he may obtain by 
borrowing the money in a particular quarter, considering all 


possible circumstances, I do not think the Court can undertake 

, to say that a contract to pay interest at this rate is, without 

other facts being shown, so hard or unreasonable that it should 

be declared to be‘invalid. That is what this case is; for if the 

Court could not declare the contract te pay interest to be 

invalid, I do not think that we can say that the contract to give 

the ijara, for the breath of which interest at that rate: was to 

be paid, is of itself'a contract of such a nature that it is to be 

held to be invalid as being an unreasonable and oppressive one. 

The parties must have known very well that the plaintiff was 

a expecting to get such a security for his advance, and that ifhe did 

. not get if he would not be, willing to lénd them the money unless 

be was to be paid interest at this rate. Upon this question then 

I think that the decree which is appealed from cannot be 

See 

S Birch, J., has also considered that there was what has been 

called a waiver of the performance of the contract, a waiver 

of giving the ara, and that if the plaintiff had waived that, 

he would not be, entitled to recover damages for a breach of the 
contract in not giving it. 

This defencé also was not raised in the first Court, nor in the 
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grounds of appeal; but like the other, it seems to have been 1874 

raised in the argument of the case before Markby and Birch, JJ. ` Zus, 

But what is*called a waiver, if it is to,be an angeer ». 
BrosEnpro 


to the claim on the part of the plaintiff, must be not & Cooman Ror 
waiver of the giving of the dara, the plaintiff not intending SEN 
to relieve the defendants from the liability to pay the damages 
if they did not give it, but a waiver or an abandonment of the 
entire contract. It does not appear to me that the plaintiff ever 
intended to or ever did make such a waiver or abandonment as 
that. He may have been willing that the defendants should 
pay him the higher rate of interest instead of giving the security. 
I think it would require very clear evidence to establish that the 
plaintiff, having a right to a security,for his advance, or, if he 
did not have that, to be paid interest at 75 per cent. per annum, 
consented to give up that right, and to retain only the right to be 
paid interest at the rate of 18 per cent., without any security 
for even the payment of that. The letter which has been 
referred to as supporting the case of waiver is ambiguous. 
It does not state distinctly what the terms of the nogotiations 
that it refers to were; and it ig quite possible that this letter ` 
referred not to the ijara being given to Mirza Mahomed, 
but to what had been,the subject of negotiations before, namely, 
to the defendants’ receiving an ijara from him, which would 
make a great difference. The waiver op abandonment to be an 
answer to the present suit ought to be clearly proved. The 
defendants certainly, in my opinion, have not proved it; and 
they have so far the advantage that, if they originally intended 
to make out any case of that kind, they have giyen suck 
evidence as they thought fit on the subject; without haying’ 
either in their defence, or in their grounds of appeal given notice 
to the plaintiff that they intended to do so, so that the pMfintiff 
might have met such a case by evidence on his part. I think 
this ground of defence also fails, and that the plaintiff is entitled 
to recover the principal sum and interest at. 75 per cènt, per , a 
‘annum, which has been awarded to him. 
The appeal will be dismissed with costs. 


Appeal dismissed. 
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FULL BENCH. 





Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr. Justice Glover, and Mr. Justice Pontifez. 


1873 SHAMOHAND KUNDU anv ormars (Prarrers) v. BROJONATH PAL 
Dec. 9.  CHOWDHRY Ann orages (Derenpants).* 





"Under-tenure, Sale of —Att X of 1859, a, 105, 106—“ Tenure,” Meaning of— 
Regs. VII of 1799 g VIII of 1819—Beng. Act VIII of 1865, s. 6— 
Non-registration. 


By the word “ tenure,” as used in s. 105, Act X of 1859, is-meant not the 
right or interest of any person in the land, but the holding or the interest 
which has been created by the lease, and it is the latter which is sold on a 
sale under s. 105, ; 

Therefore, where A, at a sale in execution of a decree for debt, bought the 
right, title, and interest of the holder of a transferable under-tenure, and 
previous to the confirmation of such sale, the zemindar sued the tenant for 
arrears of rent, and obtained a decree under which he sold the tenure to 

e persons who conveyed it to B, and A under the circumstances neither registered 

. the transfer to himself, nor made any deposit of rent as allowed by s. 6, Beng. 
Act VII of 1865,—Held, that he was not entitled to recover possession 
from D. es 


Tue plaintiffs in thjs case purchased on the 19th February 
1866, at a sale in execution of a decree for debt, the right, title, 
and interest of one Brojonath Pal and others in a certain jote, 
which was admitted to be a transferable under-tenure. The 
gale was not confirmed, and therefore did not become absolute 
and final, until the 23rd June. Meanwhile, on the 6th March, 
the zemigdar sued the jotedars, whose rights had been sold, for 
atreaas of rent, and having recovered a decree against them 
caused the tenure to be put up for sale, and it was sold accord- 
ingly on the 4th of June, that is to say, nineteen days before 

". the confirmation of the sale to the plaintiffs. The purchaser 
was one Kedarnath, who afterwards conveyed his rights to 


* Special Appeal, No. 1525 of 1872, agajnst the decree of the Officiating 
Judge of Zilla Dacca, dated the 29th June 1872, yeversing the decree 
of the Subordinate Judge of that district, dated the 21st December 1871. 
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Menoka Dossee, one of the defendants. Under these circum- 1878 . 
stances the transfer to the plaintiffs was not registered, neither Srawonann 
did the plaintiffs make ‘any: deposit of the rent due as allowed so. 
by s. 6, Beng. Act VIII of 1865. In a auit by the plaintiffs ae i 
to confirm their rights to the jote, the Court of first instance gave es 
them a decree for’ possession, but this decree was reversed by the 
lower Appellate. Court, and the plaintiffs then appealed to the 
High Court. J 

In consequence of a conflict of decisions, Jackson and" 
‘Birch, JJ., who heard the appeal, referred for the opinion of a 
Full Bench the question—* Are the plaintiffs entitled to pogses- 
sion of the jote, notwithstanding the sale of it in the rent suit?” 

The decisions mentioned by the learned Judges in the 
referring order were, on the side of the plaintiffs, Pran 
` Bandhu Sirkar v. Sarbasundari Debi (1), Ram Baksh 
Chatlangi v. Hridoy Mant Debi(2), Tirthanund Thakoor v. 
Paresmon Jha (3), Samiraddi Khalifa v. Harischan- 
dra (4), Dowlut Gazi Chowdhry v. Moonshee Munwary (5), 


(C) 3 B. L. R., A. C., 52 note. 
(2) 8 B. L. B, 10 note. 
(8) 10 B. L. R., 142 zole. 
(4) 3 B. L. Rọ, A. C., 48a 
(5) Before Mr. Justice Macpherson 
and Mr. Justice Mookerjee, 
The 4th April 1871. 


DOWLUT GAZI CHOWDHRY awp 
ANOTHER (PLAINTIFFS) e, MOONSHEE 
MUNWAR AND ANOTHER (TWO OF THE 
Derenpants).* 

Under-tenure, Sale of—Act X of 

1869, e 5. 

Baboos Srinath Doss and Kali 
Kishen Sen, on behalf of Baboo Gopal 
Lall Mitter, for the appellants. 

Baboos Nullit Chunder Sen and 
Kashi Kant Sen for the respondents. 

Tan following judgments were deli- 
vered :— 


Maorusreon, J.—This is a sunit for 
possession of, and declaration of title 
to, a 7-anna share of a certain small 
talook, numbered 53, and registered 
in the names of Mushruffooddeen and 
Shujatooddeen, who were originally 
the proprietors of it, 

In 1270, in execution of a decree 
of a Civil Court against Mushruffood- 
deen and Shujatooddeen, the talook 
was attached and sold, At the sale, 
it was purchased in the “fame of a, 
third party by the plaintiff, Kurrum- 
unissa and the defendant Manik 
Bibi, each of these women beving 
an Bann share ih the purchase, 
In 1274, Manik Bibi’s 8-auna share 
was purchased by the plaintiff Dowlut 
Gazi Chowdhry at a sale held in 
execution of a decree of a Civil 
Court against Manik Bibi. No 


* Special Appedl, No. 1298 of 1870, against the decree ot the Judge of Zilla Tipperah, 
dated the 7th April 1870% reversing a decree of the Munsif of Begumgunge, dated the 


19th August 1869. 
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1873 mutation of names was ever made 
‘SHamowaxp ip the booka of the zemindar; but 


EEN rent for the 7-anna share, which is 
Buoyonatn the subject of this suit, was received 
Pau for 1271-72 from Kurramunissa sud 


CHOWDERT. Manik Bibi, who, in the receipt 
granted to them, are described as the 
auction-purchasers, 

Subsequent to the purchase by 
Dowlut Gazi Chowdhry, the holder 
eof the. 7-anna share of the talook 
instituted a suit under Act X of 1859 
for the rent of 1278-74, This suit 
was’ not against Kurrumunissa and 
Dowlat Gazi Chowdhry (the per- 
` sons really interested in the matter), 
but against the original recorded 
proprietors Mushruffooddeen and 
Shujatooddeen and against Manik 
Bibi, no one of whom any longer 
had anything to do with the property. 
An ex parte decree was obtained ; 
a -anna share in the talook was 
. sold in execution of it; and, at the 
sale, the defendant Amjad Ali was the 
purchaser. Amjad has since been put 
in possession by the Court." 

The plaintiffs then sued. In their 
plaint they allege the suit under 
which the defendant Amjad Ali pur- 
chased to be fraudulént as against 
them, and pray that the sale may 
therefore be set aside, Se, The Mun- 
sif gave them the decree they sought, 

e finding that the fraud alleged was 
= proved. 

s The Jeer Appellate Court beld 
that no fraud was proved, reversed 
the @cree of the Munsif, and dis- 
missed the suit. Before thé lower 
Appellate Court it was urged, on 
behalf of the plaintiff, that, even if fraud 

R were not proved, they were entitled to 
succeed, as Amjad Ali had in fact 
bought nothing, the persons against 
whom the decree-(under which he 
purchased) had been obtained having, 


e 
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at the time of the decree end sale, no 
interest whatever in the tenure, As 
to this the Judge says:— But in this 
suit there is no question of what 
was sold or bought, the only ques- ` 
tion being whether there was any 
fraud in putting up the talook to 
sale, Son 
In special appeal, it is contended ` 
before us that the lower Appellate 
Court was wrong in refusing to con- 
sider the question of what’ was sold or 
bought, and in holding that the suit 
necessarily foiled if the fraud alleged 
were not proved. 
It appears to me that the appellants 
are entitled to our judyment, and that 
‘the decree of the lower Appellate 
Court should be reversed. On the 
face of the transaction, there is strong 
evidence in support of the allegation 
of fraud which is made in the plaint 
and it is not much to be wondered at 
if the other question, as to whether 
anything passed by the sale to Amjad 
Ali, was not specially put forward. 
When the Judge reversed the Mun- 
sifas findipg as to fraud, I think he 
should have decided the question a8 
to whether Amjad Ali purchased any- 
thing, which question was then raised 
distinctly, and for the decision of 
which there were ample materials 
upon record. : 
Lem of opinion that, ander s. 105 
of Act X of 1859, the Court has 
power only to seize and sell that 
which at the time ia the property of the 
judgment-debtor; see Pran Bandhu 
Sirkar v. Sarbasundari Debi (a) and 
Ram Baksh Chatlangi v. Hridoy Mant 
Debi (b). The decree under which 
Amjed Ali purchased was against 
persons who at the time had no 
interest in the tenure which was 
sold, and nothing therefore passed to 
him. D 
The decisiog of the lower Appellate 


(8) 8 B. L. Ru, 10 note, 
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Forbes v. Lutchmeput Singh (1) and Wahed Ali v. Sadiq 1878 
Ali (2); and on the side of the defendants—hoobaree pial ates 


Court is reversed, and the decree of 
the Munsif istrestored and affirmed. 
The appellants are entitled to their 
costs in all the Coufts. 


Moogspzsg, J.-I concur. I also 


‘think that the Judge ought tohave 


tried the point distinctly raised before 
him as to the respective rights of the 
parties under their purchase. I find 
from the sale certificate of the defend- 
ant that he merely purchased the right, 
title, and interest of the old proprietors 
of this jote, who had no title at all 
at the time of the decree or the sale; 
whatever right and title those persons 
possessed had completely passed to the 
plaintiff in a previous execution-sale. 
The defendant therefore purchased 
nothing. The right of the plaintiff 
must, therefore, I apprehend, prevail 
over that of the defendant. I would 
therefore allow this appeal with all 
costs, 
ep 


(1) 10 B. L. R., 189. . 
(2) Before Mr. Justice Macpherson 
and Mr. Justice Mitter. 
The 15th March 1872. 
WAHED ALI (opp op TuE DEFEND- 
ANTS) v, SADIQ ALI (Drang 


Under-tenuro, Sale of—Act X of 
1859, s. 105. 


Baboo Umbica Churn Bose for 
the appellant. 


Baboo Kashi Kant Sen for the re- 
spondent. 


Tur judgment of the Court was 
delivered by $ 


Macruzursor, J.—It appears to me 
that the decree of the lower Appellate 
Court ought to be reversed, and that 
the plaintiff's suit ought to be dis- 
missed. . 

The plaintiff makes his title under 
a purchase made at 2 sale in execution 
of a rent decree (under Aot X of 
1859), which had been obtained 
against Makbul Ali, but it ‘appears 
that, prior to the date of the decree 
under which that sale took place, the 
tenure had been sold to Wahed Ali. 
That being the case, the tenure was 
not the property of Makbul ‘Ali at the 
time of the decree, or of the subse-, 
quent attachment and gale, and the 
plaintiff who purchased at the sale 
simply took nothing. 

Following the decisions in the “cases 
of Pran Bandhu Sirkar v. Sarba- 
sundar Debi (a), Ram Baksh Chat- 


RDU 


v. 
BROJONXATH 
Pau 
CHOWDHRY, 


langi v. Hridoy Mani Deh (b), und ` 


Dowlut Gazi Chowdhry v. Moonshi 
Munwar (ei, we hold that the decree 
under which the plaintiff purchased 
was against a person who at the time 
had no interest in the tenure whioh 
was sold in execution ofthat decree, 
and therefore that nothing passed to 
the plaintif. The decree of the lower 
Court is reversed, and the suit is dis- 
missed with costs. 


H 


* Special Appeal, No. 757 of 1871, against the decree of the Subordinate Judge of Zilla 
Chittagong, dated the 18th April 1871, affirming the decree of the Munsif of Bagayu, 


dated the 19th September 1871. 


e 
(a) 8 B. Ly R., A.C, 52 note. 
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(8) 8 B. L Rn, 10 note. 


(c) Ante, p. 485. 
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Rai v. Roghoobur Rat (1) nd Gopal Mundul v. Soobhudra 
Snamcuany Baistobee (2), the Full Bench Ruling in Sheikh Afzal Ali v. 
Lala Gaurnarayan (3), (which, however, as their Lordships 
observed, did not appear to bear directly on the point), Doorga 


` Persad Bose v. Sreehisto Munshce (4), Sadhan Chandra Bose e. 


Guru Charan Bose (5), Grish, Chunder Mitter v. Sheikh 


Jhaku (6), and Anundlail Mookerjee 


Misser (7). 


“ay 2 W. R., 131. 

(2) 5 W. R., 205. 

(8) B. L. R., Sup. Vol, 519. 

(4) W. R, Jan, to July 1864, 

Act X Rul., 48. 

(5) 8 B. L. R., 6 note. 

(6) Before Mr. Justice L. S. Jackson 
and Mr. Justice Miiter. 


The 22nd February 1872. 


GRISH CHUNDER MITTER (D'Aen 
v. SHEIKH JHAKU, alias ABDUR 
RUHOMAN, AND ANOTHER (DEFEND- 

e axts), anD MODHUSUDUN MITTER 


(INTERVENOR).* 
Under-tenre, Sale of—Act X of 
1859, an, 105, and 108 to 110 


Baboo Taruchnath Dutt for the 
appellant. 


Baboo Bhowant Churn Dutt for the 
intervenor, 


Baboo Oopendro Chunder Bose for 
the other re8pondents. 


Tes jodgment of the Court ewas 
delivered by 


JAacREON, J.—This was a suit for 
rent brought by Grish Chunder Mitter 
“against Abdur Ruhoman and another. 

The plaintiff alleged that these 
defendants occupied two and a half 
bigas of land in the village of Kat- 
pore Alipnugger, within a tenure 


v. KE halika Persad 


formerly held by Khettermohun 
Bose, which tenure the plaintiff alleged 
that he had purchased in execution 
of a decree of the Civil Court, 

The defendants denied that they 
were liable to pny any rent to the plaint- 
iff, and in accordance with this answer. 


. of theirs, one Modhusudun Mitter 


intervened and procured himself to 
be made a party to the suit, alleging 
that, subsequent to the alleged pur- 
chase by the plaintiff, he himself had 
bought the tenure in question at a sale 
by order of the Revenue Court in exe~ 
cution of a decree for arrears of 
rent. 

The Mungf who tried the suit gava 
the plaintiff a decree, 

That decision has been See by 
the Judge, who holds that, notwith- 
standing the prior sale in execution of 
a Civil Court decree, the sale by order 
of the Revenue Court passed the 
whole tenure, and that consequently 
the intervenor, and not the plaintiff, 
had got the tenure, and was entitled 
to the rents. 

Several grounds of appeal have 
been raised, and one of them is that 
which directly traverses the principal 
and sole ground of the Judge's 
decision, namely, that the sale by the 
Civil Court was a valid sale, and that 


(7) See next page. 


* Special Appeal, No. 1247 of 1871, against the decree of theedudge of Zilla 24-Per- 


gunnas, 


dated the 18th August 1870. 
e 


dated the ¢7th,June 1871, reversing the decree of the Munsif of Alipore, 


f 


VOL. XIL] HIGH 


D 


COURT. 


D 
3 


Baboos Chunder Madhub Ghose, Bungshi Dhur Sen, and 


Juggut Doorlubh Bysack for the appellants. 


the subsequent purchaser at the sale 
in the Revenue Court took nothing, 
the righta of the, outgoing tenant 
having previously passed to the pur- 
chaser at the Civil Court sale. 

There seems to be something in 
the nature of a conflict of decisions 
on this point, and if we were obliged 
to decide the case on that point, it 
might have been necessary to refer 
the case to a Full Bench. But I 
think we are not under that necessity, 
because one point, on which the 


decision of the Munsif rests, and ` 


which has not been noticed by the 
Judge, appears to be sufficient to 
dispose of the case. It turns out 
that the purchase by the intervenor 
in the Revenue Court took place upon 
a decree for rent obtained at the 
instance of the intervenor himaelf, 
who sued in that Court as the ijara- 
dar and locum tenens, not of the sole 
owner, or the whole boda of owners, 
but of the owner of a fractional share 
of the estate. That being so, it comes 
within the provisions of ss. 108 to 110, 
Act X of 1869, and the salein question 
was not that of the tenure, but of the 
rights and interests of the holder of it 
as if in an ordinary Civil Court exe- 
cution. 

This seems to &ĝispose of „the whole 
case, and upon that ground, J think, 
the intervenor's claim failed; and that 
the plaintiff was undoubtedly entitled 
to the rent. I think, therefore, that 
the judgment of the lower Appellate 
Court must be set aside, and that of 
the Munsif restored with costs. 


(7) Before Sir R. Couch, Kt., ‘Chief 
Justice, and Mr, Justice Glover. 


The 18th May 1873. 


ANUNDLALL MOOKERJEE, som or 
BHUGWAN CHONDER MOOKERJEE, 
Deorasep (DEFENDANT) v. KHALIKA 
PERSAD MISSER E ornpng (PLAINT- 
1878).* 

Under -tenure, Sale of—Act X of 1859, 
eg, 105 E 1086—lIrregularity—Siay 
of Sale—Beng. Act VI of 1865, 
ss. 6 & 18. 


Baboos Ashootosh Dhur and ‘Ro- 
mesh Chunder Mitter for the appellant. 


Baboo Kali Mohun Dass for the 
respondents. 


Tug judgment of the Court was 
delivered by 


Cover, C.J.—The Judge has found 
that the sale was not a fraudulent 
one. Therefore, we are not to cansi- 
der the case asa suit brought by a 
third person, or a person not a party 
to the sult in which the sale was made, 
for setting it aside on the ground of 
fraud. We shall have to see whether 
it can be entertained as a suit to set 
aside the sale on account of irregularity 
in it. SS ; 

A decree had been obtained for an 

„arrear of rent due in respeot of the 
under-tenure. The defendant ja that 
suit was the person’ whom the zemin- 
dar had a right to suppose was the 
tenant. Beng. Act VIII of 1865 
provides for the manner in which a 
sale shall be made under a decree of 


D 


* Special Appeal, No. 911 of 1872, against the decrea of the Judge of Zilla Jessore, 
dated the 27th March 199%, modsfying a decree of the Subordinate Judge of that district, 


dated the 18th December 1870, 
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Baboos Gopal Lall Mitter, Obhoy Churn Bose, Kali Mohuw 
Doss, Hem Chunder Banerjee, Durga Mohun Doss, Bama 
Churn Banerjee, and Bhowani Churn Dutt for thé respondents. 


that kind, and s, 6 says that, if the 
sum due under the decree is paid 
into Court at any time before the 
sale commences, either by the default- 
ing holder of the under-tenure, or 
any one on his behalf, or any one 
interested in the protection of the 
under-tenure, the sale shall not take 
place. The present plaintiff might 
have stopped the sale by paying the 
sum due under the decree into 
Court. Although his transfer was 
not registered, he was a person inter- 
ested in the protection of the under- 
tenure, and entitled to do that. The 
money was not paid into Court, and, 
“therefore, there is no ground in law 
for saying that the sale was improper 


, ot irregular on account of the pay- 


ment of the money to the naib of 
the zemindar. The person who wish- 
ed to stop the sale ought to have 
taken the proceedings directed by the 
law. ‘The only irregularity which the 
law could take notice of dn these 
proceedings was that the sale was not 
held at the place named in the notifi- 
cation. That, no doubt, was an 
inegularity, but the Judge finds—and 
he is the praper authority to come to 
« finding upon that matter—that the 
changing of the place of sale didenot 
cause any deficiency of bidders, and in 
that way, injuriously affect the owners 
of the property that was sold. He 
considered that it did operate inju- 
riously, pecause, as he says, ifthe place 
had not been changed, the money 
would have been received in time to 
stop the sale, and so the sale would 
have been stopped. : But that is nota 
ground of injury that can be taken 
notice of ; for the money was not paid 


a 


in the only way which would authorize 
the stopping of ¢he sale, and until 
the money was’ paid into Court, the 
authorities ought got to have taken 
notice of it. The law has provided, 
and I think wisely, that, in order to 
stop the sale, the sum due under the 


-decree shall be paid into Court. This 


provision seems to have been made to 
prevent any question being raised 
upon the doubtful and untrustworthy 
testimony of witnesses, whether the 
money had been paid to a naib or 
mookhtar of the zemindar, or any 
other person. In fact, according to 
the finding of the Judge, there was 
not an irregularity which injuriously 
affected the parties so as to be a 
ground for setting aside the sale. 

The law has said what shall be done 
in the case of an irregularity of this 
description in sales. 8, 13 of Beng. 
Act VIL of 8665 says that an appeal is 
to lie to the Collector from any pro- 
ceedings of a Deputy Oollector, if 
made within fifteen days, and then 
it says that “no proceedings under this 
Act shall be reversed or modified on 
appeal, except upon the ground of 
irrelevancy of the law, or of such an ` 
irregularity in procedure as, in the 
opinion of the appelfate authority, has 
caused injury to the interests of one 
of the parties to the suit in which the 
decree was passed.” Here no ground 
is shown upon which this sale could 
have been set aside, if this course had 
been taken, 

Then, should the present plaintiff 
be in a better position for setting 
asile this sale for irregularity than 
the person against whom the decree 
was made would have been? There 
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Baboo Chunder Madhub Ghose for the appellants.—The sale for 1878 
arrears of rent took place under s. 105, Act X of 1859; but at the RG 
time of the Colléctor’s decree under which that sale took place, the 
rights of the jotedars had already passed to the appellants. On con- 
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firmation of the sale to them, the appellant’s title related back to 
the date of sale, Le, the 19th February. [Kemp, J.—It is the 


certificate which passes the right. 


Coop, C.J.—Tull confirma. 


tion there is a good contract of sale, but it is merely a contract. ] 
Yes; but when the sale has been confirmed, the title dates from * 


the date of the contract. 


The zemindar’s right to sell under 


s. 105, Act X of 1859, is limited to cases in which the tenure 


ig no ground upon which he can be 
in a better position, and be entitled 
to complain of anything as an irre- 
gularity which the other would not have 
been entitled to complain of. H 106 
of Act X of 1869 expressly says that 
“no transfer of an under-tenure which, 
by the provisions of this Act, or any 
other law for the time being in force, 
is required to be registered in the 
sarrishia of the zemindar or superior 
tenant, shall be recognized unless it 
shall have been so registered.” That 
proviso applies to s. 105. “These two 
sections are to be taken together. 
S. 105 provides for the sale of trans- 
ferable tenures; and s. 106 for a 
person to whom a tenure has been 
transferred, putting in a claim that it 
may not be sold in execution of a 
decree against another person. Where 
a decree has been obtained against 
the tenant who was known to the 
zemindar, it enables the transferee to 
come in and allege that the person 
against whom the decree has been 
obtained was not the proprietor of the 
under-tenure, and was not in lawfal 
possession, But then it provides that 
no transfer shall be recognized for any 
such purpose unless it has been regis- 
tered. It may be that for otlfer 
purposes, the transfer sfould operate ; 
it would operate between the person 


H 


 obtained, Where the transfer has 


making it and the person to whom it is 
made; but until it has been registered, 
the zemindar is entitled to treat the 
transferor as his tenant, as the person 
liable to be sued for the rent and 
against whom the decree is properly 
not been registered, all that the 
transferee can do is to stop the sale 
under s. 6 of Beng. Act VIM of 1865, 
by paying the money into Court, or‘if 
there has been an irregularity of which 
the defendant in the rent-suit could 
complain, and by appealing have the 
sale set aside on account of it, the trans- 
feree may be able to do the same. 
He is in the same position as the 
transferor, and is not entitled to go 
beyond that where there has been no 
fraud. 

` I think this suit to set, aside the® 
sale cannot be maintained, because no ° 
irregflarity has been shdn which 
caused injury to the interests of one 
of the parties to the-suit in which the 
decree was passed. 

The decree which has been appealed 
from must be reversed, and the decree 
of the first Court in which a proper 
view of the case seems to have been 
taken willstand. The appellant will 
have the costs of this appeal and of 
the appeal to the lower Court. 
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1878 remains in the hands of the. defaulter—Pran Bandhu Sirkar v. 
Szanonasd Sarbasundari Debi (1), Ram Baksh Chatlangi v. Hridoy Mani 
Y Debi (2); Tirthanund Thakoor v. Paresmon Jha (3), and Sami- 


DporosArg 


EE dirad Khalifa e Harischandra (4). [Kump, J.—That was a 
decision by Loch and Mitter, JJ., and it is directly in conflict 
with a previous decision of the same learned Judges in Mussamut 
Sufuroonissa v. Saree Dhoopee (5).| The two gases are distin- 
guished by Loch, J.; Sheikh Afzal Ali v. Lala Gaurnarayan (6) 

"and Dowlut Gazi Chowdhry v. Moonshee Munwar (7) 
are to the same effect. [Couòm, C.J.—There, according to 
Mookerjee, J., the defendant merely purchased the right, title, 
and interest of former proprietors which were nil, here the tenure 
itself was sold.] In Forbes v. Lutchmeput Singh (8), the Privy 
Council appear to adopt the view expressed in Tirthanund 
Thakoor v. Paresmon Jha(3); and see also Mojon Mollo v. 
Dula Gazi Kulan (9) This view is further confirmed by 


” (1) 8B. L. R, A. C., 52 note. Baboo Bungshi Dhur Sen for the 
(2) 8 B. L. R., 10 note. respondents. 
(3) 10 B. L. R., 142 note, À 
* (4) SB.L.R, A. C., 49. Tar judgment of the Court was 
(5) 8 W. R., 384. delivered by 


(6) B. L. R., Sup. Vol., 519. gh: 
(T) Ante, p. 485. f Jaoxsony.J.—The decision of the 


(8) 10 B. L. R., 139 lower Appellate Court in this case 
(9) Before Mr. Justice L. &. Jackson ée inability “o grip 
and Mr. Justice Mitler the real facts and questions arising 

` d upon these facts as they ought to have 
The 26th February 1873, been grasped. The plaintiff purchased 

an tstemrari jote, that isto say, the 

SCH ee (PLAINTIFF) ae right, title, and interest of the tenant 

i See: YUAN anD ANOTHER (DEFEND- herein in August 1866 at a sale in 
E ‘ execution of a Civil Court decree, This 


Under-tenure, Sale of—Act X of is unquestionable. It is also alleged, 
1859, s. 105—Fraud— Registration and there appears to be really no reason 

Act (XX of 1866), s. 36—Refusal to doubt, that in parsuance of that 

to register. purchase the plaintif went to the 

. zemindar and received from him a 

; Baboos Hurry Mohun Chuckerbutty potta, which potta the plaintif 
and Aukhil Chunder Sen for the sought to register according to law. 
appellant. The zemindar appeared in the Regis- 


* Special Appeal; No. 241 of 1872, against the decree of the Additional Judge of 
alla Chittagong, dated the 9th October 1871, reversing a*flecies of the Munsif of 
Chowky Raogan, dated the 9th May 1871, 
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the provision at the close of s. 105 enabling a zemindar who 
has failed to realize the full amount of the arrears by a sale of 


try office, and there admitted the 
execution of the potta, but did not 
assent to its being registered, where- 
upon the Registering Officer (why I 
do not know) withheld registration. 
Under 8. 36 of the Registration Act, 
it appears to us that, on the Register- 
ing Officer enquiring whether or not 
the document was executed by the 
person by whom it purports to have 
been executed, if such person admits 
the execution of the document, the 
plain duty of the Registering Officer is 
to register the document whether the 
executant asks or consents to it or 
not. The plaintiff no doubt, if well 
advised, ought to have made proper 
application to enforce registration, but 
he did not. After this the zemindar 
brought a suit for arrears of rent 
against the tenant who had been sold 
out, which suit was undefended, a 
decree was passed, the tenure was 
put up to sale, and purchased by the 
zemindar himself for Be? 2, The 
zemindar then applied to the Collector 
to put him in possession, which was 
done notwithstanding the protest of 
the plaintiff. The plaintiff, therefore, 
brings this suit to be restored to 
possession. 

The Court of first instance found 
that the zemindar's conduct was 
tainted with fraud, and gave the 
plaintiff a decree: that decree has been 
reversed by the Additional Judge 
upon very insufficient reasons. The 
Judge says :—“ The plaintifs potta is 
inadmissible as evidence, and I can- 
not but think that probability lies on 
the side of want of genuineness in 
the dakhilas. Iam certainly unable to 
determine that the plaintiff has, since 
his suction-purchase ja 1866, paid 
rent to the zemindar defendant. 


N D 


The’ 


landlord not getting his rents had a 
right to look to the oceupier of his land 
and to the land itself as his security, 
and the plaintiff, when his potta was re- 
fused registration, had his fall opportu- 
nity to have that registration enforced, 
if it was his right.” ‘Lhe Judge alto- 
gether overlooks the fact that the 
zemindar well knew that the plaintiff 
had acquired the tenure by purchase. 
Notwithstanding that knowledge, three 
years afterwards, he brought a suit for 
arrears of rent against a person whose 
interests he knew had become extin- 
guished, and obtained the sale of the 
tenure, on the strength of an ex parte 
decree againat such person. If it were 
necessary to decide the case on that 
point alone, it would be sufficient to 
say that the zemindar, by such ‘subse- 
quent purchase in execution of a decree 
against a sold-out tenant, had taken 
nothing, and was bound to give way to a 
bond fide purchaser like the plaintiff. 
More than that, under the circum- 
stances of the case, it is quite clear that 
the conduet of the zemindar is tainted 
with fraud. He is made aware of the 
plaintiff's purchase, he actually exe- 
outes a potta in plaintiff's favor, goes 
to the Registrar's office to register 
the document, and there declines to 
register it. He then tries to avoid his 
own Act, and ignoring thè plaintiff 
brings a suit against a party whose 
rights he knows to be non-existent. 
Under such circumstances if the sale 
under the rent decree had any validity, 
and could prevail over the previous 
purchase made by plaintiff, it would 
have been the duty of the Court to 
order the zemindar to reconvey the 
tenure to the plaintiff, but as I have 
already stated that ia unnecessary as 
the zemindar topk ‘nothing by his 
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the tenure, to proceed against “any other property belonging 
to the debtor.” [Ponrirpx, J.—The effect of such a construction 
would be that the tenant, by transferring the tenure before sale 
by the zemindar, could altogether get rid of his liability for the 
arrears; because the zemindar’s right to proceed against the 
“other property” does not arise until “aftér the sale of the 
tehure.” CouoH, C.J.—S. 105 does not say the tenure is to be 
sold “as the property of the tenant.” In many cases the tenure 
is the zemindar’s only security.| The plaintiffs can bring a civil 
suit to set aside the sale of the tenure—Gunga Doss Dutt v. 
Ramnarain Ghose (1) [Covcn, C.J.— There fraud was 
alleged. The question here is whether the plaintiffs can bring this 
suit before the transfer to them is registered. They might have 
stayed the sale under the rent decree by depositing the amount 
due.| They were not interested in the protection of the tenure ; 
see Ram Baksh Chatlangi v. Hridoy Mant Debi(2). The cdses 
mentioned in the referring order, as supporting the defendant’s 
view, are opposed to the decision of the Privy Council in 
Forbes v. Lutchmeput Singh (3). 


Baboo Kali Mohun Doss for the respondents.—In all the 
cases before the case of Pran Bandhu Sirkar v. Sarbasundari 
Debi (4), it was held that the zemindar could follow the zand 
80 long as the defaulting tenant remained on the register. That 
case proceeded on a misconstruction of the words “ other pro- 
perty” in s. 105, Act X of 1859. 

At this point he was stopped by the Court: but no reply 
was made on behalf of the appellants. 


-The following judgments were delivered by the Full Bench :— 


' Gopop, C.J. (Kump, GLOVER, AND PONTIFEX, JJ., con- 
curring).—The decision of the present question, depends in my 
opinion upon the construction which is to be put upon es. 105 
and ‘106 of Act X of 1859. Those sections I think must be 


purchase. The judgment ofthe lower (1) B. L. R., Sup. Vol, 626. 
Appellate Court ig overruled, and that . (2) 8 B. L. R., 10 nota. 

of the first Court is restored with all (3) 10 B. In R., 189. 

costs. ` (4) 3 B. L. R., A. O., 52 note. 
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read together, forming .as they do a provision for the sale of 
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transferable tenures in execution of decrees for arrears of rent. SE 


S. 105 says that, if there is a decree “ for arrears of rent due 
in respect of an under-tenure which by the title-deeds, or the 
custom of the country, is transferable by sale, the judgment- 
creditor may make application for the sale of the tenure, and 
the tenure may, thereupon be brought to sale in execution of 
the decree, according to the rules for the sale of under-tenures 
for the recovery of arrears of rent due in respect thereof cone 
tained in any law for the time being in force.” 

By tenure is meant, not the right or interest of any person 
in the land, but the holding or the interest which has been 
created by the lease, and giving to the word its plain and ordi- 
nary meaning, it is that which is to be sold. If this had not 
been intended, and the person who obtained a decree for rent 
was to be only entitled to sell the right and interest of the 
person against whom the decree was obtained, it would not have, 
been necessary to make the provision in this section, as the 
decree might be executed upon all his property in the same 
manner as any other decree. It seems to me that, by providing ` 
that the tenure shall be sold, more was meant than selling what 
is the property of thæperson against whom the decree had been 
obtained. And the words “ according to the rules for the sale 
of under-tenures for the recovery of arréars of rent due in respect 
thereof,” may assist us in coming to this conclusion. The rent 
is not regarded as due from the person against whom the decree 
is obtained, but as due in respect of the tenure. 

The words in the latter part of the section, “ othersproperty,” 
do not appear to me to limit the meaning of the first part: 
In many, if not in most, cases, the tenure would be the property 
of the person against whom the decree is obtained, anf then 
the words “ other property, moveable or immoveable, belonging 
to the judgment-debtor” would not be inappropriate. I think it 
would be giving too great an effect to the words “ other property” 
to say that they show that the intention of the Legislature was 
not that the whole of the tenure should be sold, but only the 
right and interest of the judgment-debtor in it, When we 
compare the words of Act X with those ofthe Regulation 
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which was repealed by it, and for which the provisions in 
Act X were substituted, it seems that some alteration of the 
law was intended; Act X professes to be an Act ‘to amend the . 
law, and not merely a consolidating Act. Many provisions in 
the Regulation are repealed, and others are substituted for them. 
The part of the 7th clause of s. 15 of Regulation VII of 1799, 
which would be applicable to the present question, says :—“ If 
the defaulter be a dependent talookdar, or the holder of any 
other tenure which by the title-deeds, or established usage of 
the ‘country, is transferable by sale or otherwise, it may be 
brought to sale by application to the Dewanny Adawlut, in 
satisfaction of the arrear of rent.” This authorizes the sale 
where the defaulter, the person against whom a decree might 
be obtained, is the holder of: the tenure. The Judicial Com- 
mittee of the Privy Council, in the ease of Forbes v. Lutchmeput 
Singh (1), allude to these words, and consider that they are 
very material as to what cases were within the Regulation. 
‘They say :—“ They were not the holders of any tenure, to 
use the words of Regulation VII of 1799, and were certainly 


* not ‘ proprietors’ in the words of the Regulation VIII of 1819.” 


In Act X, words which are capable of a much wider meaning 
are substituted for the words of the Regulation. The Act says 
generally that, if there is a decree for arrears of rent, the tenure 
may be sold. There are no words limiting it to a decree 
obtained against the person who is at the time the holder of 
the tenure. 

There is another difference between the Act and the Regu- 
lation which shows that it was the intention of the Legislature 
to give to the zemindars a more effectual remedy than they 
possessed ‘before. The 8th clause of s 15 of the Regulation 
directs that transfers shall be registered. “Asa further security 
to the zemindars in maintaining their rights over the dependent 
talookdars continued under them, the latter are hereby requited 
to register in the sudder cutcherry of the zemindari to which 
‘their talooks may be attached, all transfers of such talooks 
or portions of them, by sale, gift, or otherwise, as well as all 
successions thereto and divisions among heirs į jn cases of inherit- 


(1) 10 B, L. R., 139; at p. 152, e 
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ance.” But it does not provide, as Act X does in the proviso 
to s. 106, that no transfer which is required to be registered 
shall be recognized unless it has been so registered, or unless 
sufficient cause for non-registration be shown to the satisfaction 
of the Collector. More stringent provisions in favor of zemin- 
dars are inserted in Act X of 1859 than in the Regulation. 
It appears to me, taking ss. 105 and 106 together with the 
proviso, that it was intended that the zemindar should be at 
liberty to treat as the holder of the tenure and the person whonr 
he might sue for the arrears of rent, the person who is registered 
in his books as the owner, unless any one could show that there 
had been a transfer, and that there was sufficient cause for 
its non-registration. In such a case a zemindar might find 
that he had been suing the wrong person. Taking these 
sections together, I think that the zemindar, having obtained 
a deoree for arrears of rent, is entitled to sell the tenure; and 
that the person who has obtained a transfer which he has not, 
registered, and cannot show a sufficient cause for not registering, 
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is bound by the sale, and cannot setup a title which he has 


acquired by a previous sale. 

S. 106 appears to provide for cases where the zemindar has 
sued the wrong person, . The real proprietor may come in upon 
the condition of depositing the amount of the decree, and may 
show that he was the owner of the tenure, and should have 
been sued. That is a wholesome provision, for a suit might bo 
brought collusively, and a decree for the arrears of rent might 
be obtained, and the tenure be sold without the real proprietor 
being able to show that in fact the arrears claimed weve not due? 

The opinion that I now state, and which I stated in a former’ 
case (1) when I sat with Glover, J.,is in accordance with the 
earlier decisions of this Court. And iu the conflict of opinion 
which there is amongst the learned Judges of this Court, it is 
satisfactory for me to find that in the earlier cases the same 
was decided as I now propose that we should decide. g 

In the case of Gunga Doss Dutt v. Ramnarain Ghose (2), which 
is a Full Bench Ruling, the late learned Chief J ustice, no doubt, 


OU) See Anundlall Mookerjee v. Khalika Persad Misser, ante, p. 489. 
dei B. L. R., Sup. Vol., 625. v ` 
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appears to have expressed an opinion contrary to this; but it 


SmamonarD does not seem to me that the decision there was upon the 


Kondu 
Sand wen Gestion which is now before us, The cases in this Court in 
Pau which the question had been decided were not referred to in 


CHOWDHRY, 


that case, and were not in any way the ground of the reference 
to the Full Bench. From this I conclude that At was not then 
intended to ‘refer the present question, What was referred 
was the question as to incumbrances, although no doubt the 
Chief Justicé expressed an opinion on the question now before 
us. ` On the other hand, in the case of Sheikh Afzal Ali v. Lala 
Gaurnarayan (1), which was also a Full Bench case, Sir Barnes 
Peacock appears, so far as we can gather from his language, to 
have been of the same opinion as myself. Under these circum- 
stances, it seems to me that we are not bound by the decision of 
the Full Bench in the case of Gunga Doss Dutt v. Ramnarain 
Ghose (2), and I think the question now comes properly before 
this Full Bench to determine it independently of any previous 
“decision of this Court. Looking at it as a question under the 
Act, I think the answer ought to be that the sale under the 
* Act did confer a complete title upon the purchaser. 


JACKSON, J.—I am of the same opinion with the learned 
Chief Justice. I also think that we are yot concluded by the 
judgment of the Full Bench in the case of Gunga Doss Dutt v. 
Ramnarain Ghose (2). *The decision of the Full Bench on that 
occasion appears rather to have been a decision upon a nearly 
similar point on æ different ground than a decision upon the 
question now before us. If it were otherwise, no doubt under 
the rules-fer references to the Full Bench, we should probably 
have to govern ourselves by that decision. The simplest and 
only safe mode of deciding the question before us appears to 
be upon the construction of ss. 105 and 106 of Act X of 1859, 
taking those sections along with the other sections of the Act. 
The modes of executing decrees passed under Act X were 
originally pointed out in the sections commencing with s. 86 of 
that Act., The 86th section has been repealed, and is replaced 
by s. 17 of Beng. Act VI of 1862. That section declares generally 
what the procedure open to a decree-holder ig in these words :— 

(1) B. L, R, Sap, Vol, 519. (2) B. L. Rọ, Sup. Vol, G2. 
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“ Process of execution in any suit hereafter to be instituted 
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under this Act, or under Act X of 1859, may be issued against Saaxonann 


either the person or the property of a judgment-debtor, but 
process shall not be issued simultaneously against both person 
and property.” Then in some of the subsequent sections, 
particular remedies or modes of procedure are indicated in 
particular cases. Accordingly, s. 106 enacts :—‘ If the decree 
be for an arrear of rent due in respect of an under-tenure, which 
by the title-deeds or the custom of the country "8 transferable 
by sale, the judgment-creditor may make application for the’sale 
of the tenure,” So There is a limitation of that in s- 108, 
where the person who has obtained the decree is a sharer in a 
joint undivided estate; otherwise, subject to the claim to be 
made under s. 106, the decree-holder might apply for sale, and 
the Court might proceed to sell the under-tenure, That pro- 
cedure is quite separate from the course to be taken in respect 
of other immoveable property in respect of which I conclude 
the Court would sell the right, title, and interest of the judgment- 
debtor ; but under ss. 105 and 106, the tenure itself, I take it, is 
the thing to be sold. It is to be observed that the position of ar 
claimant under s. 106, and what the claimant has to do, are quite 
distinct from those of a claimant under the other sections of the 
Act. A claimant under s. 106 is to allege that he is the pro- 
prietor of the under-tenure, and was in Jawful possession of it, 
and has to deposit in Court the amount of the decree. That 
is provided in respect of claimants with regard to under-tenures: 
and taking all the provisions of these two sections together, it 
seems to me clear that the Legislature contemplated g, separate 
procedure, and intended that the Court should go on to the sale 
of the under-tenure itself. 1 concur therefore in thinking that 
the under-tenure in this case was liable to be sold, and that the 
plaintiff could not, by reason of his intermediate ` purchase at a 
sale in execution of a decree of the Civil Court, recover the 
under-tenure from the party who had purchased it at a sale 
under Act X. , 


Coop, C.J.—The special appeal will be dismissed with 
costs. eg 
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Before Mr. Justice Kemp and Mr. Justice Pontifex. 


CHOWDHRY SHEIKH WAHED ALI (Prarntier) v. MULLIOK 
ENAYET HOSSEIN ALI anp open (Derenpants).* 


Execution of Deeree—Joint and Several Liability—Limitation—Proceeding to 
à keep Decree in Force—Aci XIV of 1869, e 20. 


On 29th November 1861, A obtained a decree against B, C, D, and 
others in the following terms :—that “ the suit be decreed with mesne profits 
as far as they can be ascertained to be charged upon all the defendants 
jointly and severally ; the costs of the plaintiff to be paid by the defendante, 
and‘each of the defendants to pay his or her own costs.” On 6th October 
1866, C instituted a suit against A to have the sale of certain mauzas, 
which had taken place in execution of A's decree, set aside. This suit was 
decided by the High Court in favor of C, and the decision was confirmed by the 

“Privy Council on 14th June 1872. Inthe meanwhile A proceeded to execute 
his decree as against B and D; D objected; the lower Court allowed her 
» objections, and the High Court on appeal, on 12th December 1866, affirmed 
that decision. The lower Court allowed A to proceed to execute his decree 
as against B, and on 2nd June 1866, certain property belonging to B was 
sold.in execution of Ais decree and purchased by 4. On 8th August 1866, 
the Court duly confirmed the sale, and ordered the suit to be struck off the 
file. On 5th July 1869, 4, stating that there was still asum of money due to 
him under the decree of 29th November 1861, made an application praying 
that the suit might be restored to the file, and that the rights of B in certain 
property might be put up for sale. Upon a remand the lower Court refused 
to grant A’s application on the ground that it was barred by limitation. 
e Held, bot, A's application was not barred, inasmuch as the confirmation of 
the sale by the Court on 8th August 1866 was a proceeding within the meaning 
of a, 20. Act XIV of 1859, and* sufficient to keep Ana decree in force. 

Held slso that A's decree being a joint one, he was entitled to execute it 

against any of the-defendants he might select. 


CHOWDHRY Sheikh Wahed Ali, the plaintiff in the present 
suit, obtained a decree in 1852 in a suit brought by him, on a 
zur-i-peshgi title, for the refund of the zur-i-peshgi in respect 


, 4 D 
* Miscellaneous Regular Appeal, No. 245 of 1870, agginst the decree of the 
Judge of Zilla Patna, gated the 26th June 1870. 
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of a certain share of Mauza Magjara. Execution of that deeree 1873 
was opposed by one Waris Ali and his daughters Mussamut SE 
Jamaee and Mussamat Teetoo, who severally claimed different Waunsp Aur 
- portions of the mauza, Waris Ali claiming under two bharna Muro 
leases or bonds which he said he had made over to his son-in-law, EE 
Mullick Enayet Hossein Ali, the present defendant, who was the 
husband of Jumgee, and Jumaee and Teetoo setting up independ- 
ent titles under alleged purchases from the original proprietors 
prior to the zur-i-peshgi; in the case of Mussamut Teetoo there 
was also a further claim as kuthinadar of 175 bigas. The claims 
thus set up appear to have been disallowed, and the property 
was put up for sale and purchased by Wahed Ali. The latter, 
however, being unable to obtain possession, brought another suit 
in 1864 for possession of the property and for mesne profits 
against Waris Ali, Enayet Hossein Ali, Mussamuts Jumaee and 
Teetoo, and others. While this suit was pending, Waris Ali died, 
and the three last-named persons were made parties defendant , 
as representing his estate. They thus became parties to the 
suit in a double capacity,—namely, in their own rights and as 
representatives of Waris Ali. On the 29th November 1861, i 
the Judge of Patna, although he had stated in his judgment that 
Mussamuts Jumaee aad Teetoo had proved their title to the 
shares which they claimed, made a decree in favor of Wahed 
Ali against all the defendants (about £00 in number) in the 
following terms:— That the suit be decreed with mesne profits 
as far ag they can be ascertained, to be charged upon the defend- 
ants jointly and severally ; the costs of the plaintiff to be paid 
by the defendants, and each of the defendants to payshis or ber" 
own costs.” This erroneous decree, gave rise to a series, of” 
intricate and often irregular legal proceedings, in the course of 
which the Judge of Patna expressly found that Muss&muts 
Jumaee and Teetoo had inherited nothing from their father. 
Previously to this, however, Wahed Ali, in execution of the decree 
of 29th November 1861, had attached and sold, and Himself 
become the purchaser of, Mussamut Jumaee’s separate property. 
Mussamut Jumaee objected to the sale, but her objections 
were overruled ag being too late, and she was forced to 
bring ap regular suit in October 1866 againgt ‘Wahed Ali for 

a 
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1878 ` the recovery of her property. This suit was decided in her 
Vom favor, on the 13th August 1868, by a Full Bench of the High 
Waren Court (1), and on appeal by Wahed Ali, the Privy Council, 

Wain while dissenting from some of the reasons upon which the decree 
Hossein Aut. of the High Court was founded, affirmed that decree on the 14th 
June 1872 (2). * 

During the pendency of these proceedings Wahed Ali 
endeavoured to execute his decree against Enayet Hossein Ali 
rand Mussamut Teetoo. The latter objected, and her objection was, 
on the 12th December 1866, allowed by the High Court on the 
ground that it had been found that she was not in possession of 
any property derived from her father Waris Ali, and that she 
could not be made liable under the decree save to the extent of 
property so derived by her. In the meanwhile the lower Court 
had granted Wahed Ali’s application for execution as against 
Enayet Hossein Ali, and in pursuance of an order dated the 13th 

- March 1866, the latter’s rights in certain property were sold on 
the 2nd June 1866, and purchased by the plaintiff. The sale was 
duly confirmed on the 8th August 1866, and Wahed Ali filed 

a receipt for the amount of the purchase-money : at the same 
time-it was ordered that, since the deoree-holder sought no 
further assistance from the Court, his suit should be struck off 
the file. After the lapse of nearly three years, Wahed Ali, in 
a petition, presented gn the 5th July 1869, stated that the sum 
of Rs. 16,604-4-3 was still due under the decree of the 21st 
November 1861, he therefore prayed that the suit might be 
restored to the file, and that the rights of Enayet Hossein Ali in 
° certain ther properties might be sold. Enayet Hossein Ali 
` objected, that execution was barred by the law of limitation, and 
the Judge, taking the same view, dismissed theapplication. Wahed 
Ali Sppealed, to the High Court. The appeal was heard by 
Bayley and Norman, JJ., who, on the lst April 1870, the 
original decree not having been put upon the record, remanded 
the case to the lower Court to ascertain whether such decree 
was a joint one; and if go, to determine whether the proceedings 
against Mussamut Teetoo wore sufficient to keep it in force. On 


G) 2 B. L. By E.B., 73. (2) 11 B. L, B., 149. N 
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remand the Judge of Patna held-that execution was barred, 1878 
inasmuch as the objections of Mussamut Teetoo had prevailed, C3owpaar 
and she had been “ discharged” by the order of the High Court Wanen Au 
dated the 12th December 1866, and it could not, therefore, be said Mere 
that Wahed Ali was proceeding in good faith, although at the e 
same time the Judge expressed his opinion that Wahed Ali was 
doing his best Zo recover the money from Mussamut Teetoo. 
He, accordingly, rejected the application, and Wahed Ali there- 
upon preferred the present appeal to the High Court. He urged 
that the Judge was wrong in holding that his attempts to execute 
the decree, because unsuccessful, must be considered not to be 
bond fide so as to save limitation; that the entire circumstances 
and facts of the case showed that Mussamut Teetoo was liable; 
that the decree was a joint one; and that he was justified in pro- 
ceeding against any one of the joint-debtors; that the proceed- 
ings against Mussamut Teetoo were in law sufficient to keep 
the. decree alive; and that, at any rate, limitation ought tos 
be counted from the date of order of the High Court,— 
namely, the 12th December 1866. , 


Mr. Woodroffe (with him Mr. Twidale) for the appellant. 


Mr. Gregory for thé respondents. g 

Mr. Woodroffe.—The steps taken by the plaintiff are sufficient 
to prevent the operation of the law of limitation. The question 
to be decided is, whether a proceeding is bond fide or not: 
success Or non-success is entirely immaterial—Ram Sahai Singhv. 
Sheo Sahai Singh (1); Thomson on Limitationg.p. 324.° 
There is nothing on the evidence to show that the plaintiff” 
did not bond fide consider Mussamut Teetoo liable under 
the decree. Where a decree is a joint one in fayor of stveral 
plaintiffs, the right of one of the decree-holders to execute is 
kept alive by proceedings duly taken by another—Mohesh 
` Chunder Chowdhry v. Mohun Lal Sircar (2); Stephertson v. 
Unnoda Dossee (3); Thomson on Limitation, pp. 336 and 337. 
The decree in this case created a joint and several liability 


(1) B. L. B.*S8up. Vol, 492. (2) 8 W. Ru 80. 
(3) 6 W. R., Mis., 18. ‘ 
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as regards mesne profits, and a joint liability as regards 


Wise v. Rajnarain Chucherbutty (1) leaves the question 


Tunn Art undecided whether, upon a decree declaring the existence of . 


Muriaox 
Exa 


“the appellant. 


a joint and several liability, proceedings against one judgment- 
Hossurs Ars. debtor are sufficient to keep the decree in force against the others. 
[KemP, J.—In that case there were virtually two decrees. | 
When a joint decree is made against several cosdefendants, the 
decree-holder.can proceed, at discretion, against all or any of his 
judgment-debtors—Sreenath Ghose v. Sahib Ram Roy (2). The 


(1) 10 B. L. R., 258. 
(2) Before Mr. Justice Kemp and 
Mr. Justice Markby. 
The 12th August 1869. 
SREENATH GHOSE (JUDGMENT-DEBT- 
or) v. SAHIB RAM ROY AND ornurs 
(DEOREE-HOLDERS).” 
Execution of Decree—Process against 
- one of joint Judgment-debtors, 


In execution of a joint decree against 


e the izardars of certain property and 


their gomasta, the present appellant, 
made in a suit to recover damages for 
an glileged illegal distress, the judg- 
ment-creditors proceeded against the 
gomasta; and both the Court of first 
instance end the lower ‘Appellate 
Court having held that they were 
entitled so to do, the gomasta prefer- 
red the present appeal to the High 
Court. 


Baboo Bama Churn Banerjee for 


The respondents did not appear. 

The’following judgments were deli- 
vored :—~ 

Kan, J.—T wo points are taken in 
special ,appeal: “Isf that the lower 
Courts have misconstrued the decree 
sought to be executed in holding that 
your petitioner was liable under it, 


whereas the decree, when read with the 
judgment on which it is based, clearly 
shows that the tzardars—namely, , 
Lalla Hurryhur Persad and Baboo 

Hurry Singh—were the parties made 
liable under the decree, and not your 
petitioner; and 2nd, that even if 
it be considered that your petitioner 
was liable along with the izardars, the 
decree should not be allowed to be 
executed against your petitioner, un- 
less it is in the first instance executed 
against the tzardars, who are the 
parties chiefly interested.” These 
grounds are given in the words of the 
petition GF appeal. On the first 
ground I think, after hearing the 
decretal order read, that the peti- 
tioner, the special appellant, is jointly 
liable with the lessees under the 
decree. There can be no question 
that the distraint was an illegal one, 
and that it admittedly was so appears 
from the fact that an issue was raised 
as to whether the lessees were liable 
for the illegal act of their gomasta, 
the special apellant before us, and it 
does not follow that because the 
liability of the lessees is established, 
the gomasta is relieved from all 
liability. The decretal order being 
very clear as to the liability of the 
Kee appellant, I think that the 


* Miscellaneous Special Appeal, No, 285 of 1869, against the, decree of the Judge of 
Zilla Beerbhoom, dated jhe llth June 1869, affirming a decree of the Subordinate Jndge 


of thatdistrict, dated tho 81st August 1868, 
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principle laid down in Khaja Abdul Ganni v. Pogose'(1)_ 1878 
applies to Mussamut Jumaee’s suit. The word “ proceeding ” Gomes ` 
in s. 20 of Act XIV of 1859 includes every application for Wanzp Au 
execution bond fide made—Ram Sahai Singh v. Sheo Sahai 

Singh (2). The principle of that case has been affirmed by the Henna S 
Privy Council—*Roy Dhunput Singh Roy Bahadoor v. Mudho- 

motee Dabia (3). The proper test is, does a litis contestatio 
exist—Maharajah Dheeraj Mahtab Chand Bahadoor v. 


Bulram Sing (4). The date on which the sale was confirmed 


v 
Moto 


Court below has not misconstrned the 
decree, and the first ground of appeal 
therefore fails. On the second ground 
we have been referred to a case which 
is not published, but an authenticated 
copy of which has been filed with the 
record, and which was decided on 
the 18th September 1865 by Loch 
and Glover, JJ.; that was a oase in 
which the Court of Wards and their 
sarbarahkar, Mr. Gregor Grant, were 
sued for wasilat, and a decree was 
passed against both jointly ; the learned 
Judges in that case were of opinion 
that execution could not be taken out 
against Grant until every means had 
been taken to recover the amount 
covered by the decree from the Court 
of Wards: the Judges did not express 
any very decided opinion in the matter, 
and whatever the law may be as 
between the Court of Wards and a 
sarbarahhar, it is very clear that in the 
present case, between a landlord and 
his ‘gomasta, who both have been 
guilty of an illegal act, and both have 
been held to be jointly liable, the 
lower Courts were not wrong in law 
in allowing the decree-holder to pro- 
ceed against the gomasta, the ap- 
pellant before us. The appeal is 
therefore dismissed, but without costs, 
as nobody appears for the respondents. 


Marxery, J.—I ant $f the same opin- 
ion Withybegard to the case that has 


been cited upon the second peint. I 

am very much inclined to think that if 
we had anything more than the short 

judgment of the Court before us, it is 

very possible that that case might be 

explained; but even if it could not, I 

must say, although with great respect 

for the Judges who decided that case, 

that I should have some difficulty in 

coming to a conclusion that on a joint 

decree against the Court of Wards and 

the servants of the Court any controle 
could be exercised as to which party 

the execution-creditor should proceed 

against. I consider that on a joint 

decree in every case the execution- 

creditor is at liberty to proceed against 

all or mfy of his judgment-debtors as 

he may choose. But as has been 

pointed out by Kemp, J., this 

isnot a case between the Court of 
Words and their servant, but a case 

between an tzardar amlehis goma- 

ta, so that it is not necessary to say 

decisively in this case wHether or no 

the former decision of this Court, 

quoted above, is right. I am quite 

clear that in this case execution may 

proceed against the gomasta. 


` 
D 


(1) 4B. L. R., A. 0n 4 

(2) B. L. R., Sup. Vol, 492. 

(8) 11 B. L. RS 23. ` 

(4) 5 B. L. R., 611 ; 8. 0., 13 Moore's 
LA, Am. t 


506 ` . BENGAL LAW REPORTS. DO, XII. 


1878 and the plaintiffs received the proceeds of the sale, is the date 
CxowpRY om which the last “ proceeding ” was taken within the meaning 


SHKIKH 


Wasp: Arz of s. 20 of Act XIV of 1859—Gunga Bishen Ghand v. 
Mutizox Maharaja Dhiraj Mahtab Chand Bahadur (1). 


ENATET 
Hossem Aur. (1) Before Mr. Justice Bayley and 
Mr, Justice Mitter. 


The 4th August 1868, 


GUNGA BISHEN CHAND (Jupemest- 
DEBTOR) v, MAHARAJA DHIRAJ 
MAHTAB CHAND BAHADUR 
(DEOBER-HOLDER).* 


Act XIV of 1869, s. 20— Proceeding 
to enforce Decree—Receipt of Sale 
Broceeds— Onus. 


Baboo Rashbeharse Ghose for the 
appellant. 


"Baboo Chunder Madhub Ghose for 
the respondent. 


e Tun following judgments were deli- 
vered :— ' 


Baruar, J.—There is no ground 
whatever for this appeal. 

The decree-kolder could not pro- 
perly obtain the money on his decree 
until the sale was confirmed, and there- 
fore it was no fault of his that the con- 
firmatory order was delayed, but it 
waf owing to the objection of the 
gpecial appellant, judgment-debtor. 
Again, there is not the slightest 

e trace of decree not being pond 
k Jide, as has been contended by the 
special appellant, 

In my opinion the appeal is alto- 
gether vexatious and ill-advised. 

The decision in Juggui Mohinee 
Bibee €. om Chand Ghose (a) has no 
bearing on the circumstances of this 


case. There it wag held that a mere for- 
mal confirmation was not a proceeding. 
But here we have fhe special appellant 
objecting, his objections set aside, 
the sale upheld, and then the money 
taken, which certainly is to my mind 
a proceeding. 

Therefore I would reject the appeal 
with costs. 


Mrrrer, J.—I entirely concur with 
my learned colleague. It is not neces- 
sary for us to decide in this case, 
whether a proceeding for the confirma- 
tion of a sale held in execution of 
a deoree isa proceeding within the 
meaning of s. 20, Act XIV of 1869. 
The decree-holder received the pro- 
ceeds of sale subsequent to such a 
proceeding, and the receipt of sale 
proceeds is undoubtedly a pro- 
ceeding within the meaning of that 
section, 2 
“The second objection is equally 
untenable. The decree-holder shows 
that there was a proceeding within 
three years next preceding the date 
of the last application. If the judg- 
ment-debtor wanted to question the 
proceeding on the ground that it was 
not bond fide, it was for him to urge 
that objection in the Court below, and 
not only to urge it, but to prove it also 
in the best manner he could, 

“There is no reason why any proceed- 
ings taken in execution ofa decree duly 
obtained in a Court of Justice should 
be presumed to be mald fide, and in the 
absence of any such presumption, the 


* Miscellaneous Appeal, No. 286 of 1868, against the decree of the Judge of Zilla 
East Burdwan, dated the 8rd March 1868, afftming a decree of the Principal Budder 
Ameen of that district, dated the 26th September 1867. Se 
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(a) 9 W. Bay 100, zech 
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Mr. Gregory, for the respondents, submitted that the proceed- 1878 
ings against the co-debtors would not keep the decree alive as Onowparr 
against Enayet Ali—Wise v. Rajnarain Chucherbutty (1) and Kee 
Khema Debea v. Kumolahant Bukshi (2). According to the Moes 

. e Enayer 
later decisions the substance, and not the form, of the decree Posen Au. 


must be looked dt. 


Mi. Woodroffe was not called upon to reply. 
Cur. adv, vult, 
The judgment of the Court was delivered be  - 


Kemp, J. (who, after shortly stating how the case now came 
before the Court, continued).—The question, therefore, is 
whether the application, made on the 5th of July 1869, is barred 
under s. 20, Act XIV of 1859? We are clearly of opinion that 
it is not barred. It is proved that the sale was confirmed on 
the 8th of August 1866. It is said, and this also seems to have 
been the opinion of the late Norman, J., that the decree-- 
holder is not entitled to date from the date of the confirmation 
of the sale. It seems to us that, under the Full Bench Ruling, 
in Ram Sahai Singh v. Sheo Sahat Singh (3), which judgment 
was subsequently noticed and approved of by the Privy 
Council in Maharaj Dhiraj Mahtab Chand Bahadoor v. Bulvam 
Sing (4), that any act of the Court—and the confirmation of 
the sale would be an act of the Court—would be an act done 
in keeping in force the decree. In this case it is clear that 
the decree-holder, who is the purchaser at the sale which took 
place on the 2nd of June, 1866, received money, or did that 
which is tantamount to receiving money, by giving a*réceipt for, 
the purchase-money of the property; and that act op apart . 
could not have been done until the sale was confirmed, There- 


onus lies upon the party who challen- fore, that this objection too must be 

ges them as such. ‘I'he uniform rule overruled. The appeal ought to be 

of law is that the party who pleads dismissed with costs. . . 
want of bona fides has to prove it, i i 
but in this case the judgment-debtor (1) 10 B. L. R., 258. 
neither appears to have taken this (2) Zd., 259 note. 
objection in the Court below, norhas (3) B. L. R., Sap. Vol., 492. 

he attempted to swf&tantiate it by (4) 5 B. L. R, 611; 8. 0, 18 
euidenosgot any kind, I think, there- Moore's I A., gn, 
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fore we think that, taking.the 8th of August 1866 as the date 


Cuownury of the last act done in keeping this decree in force, the present 


SHKIKH 


Wansp Aut application, made on the 5th of July 1869, is in time. 


Morok 
Eaux 


We are further of opinion that, looking to the acts of the 


Hosszin Au, decree-holder from the time he obtained his decree many years 


back, up to the 12th of December 1866, in the tase of Mussamut 
Teetoo, and up to a much later date in the cage of Mussamut 
Jumaee, he was all along endeavouring to execute his decree. 
‘Their Lordships of the Privy Council, in a decision in the case of 
Roy Dhunput Singh Roy Bahadoor v. Mudhomotee Dabia (1), 
observe that it does not follow that, because the steps taken by a 
decree-holder are unsuccessful or infructuous, therefore it must 
be held that he has not proceeded in a bond fide manner to 
keep his decree alive. The case of the Maharaja of Burdwan 
above alluded to was a very peculiar one, and this case is much 
stronger. In the case of the Raja, he had made the mistake 


-of applying to execute his decree in the wrong case. Their 


Lordships held, however, that this proceeding, although it was a 
mistake, showed a bond fide intention on the Raja’s part to 


execute his decree, and he was allowed to doen, We, therefore, 


think in this case that the decree-holder is entitled to execute 
his-decree, and the decree being a joint one, he is entitled to 
execute it against any of the parties he may choose to select. 
De first attempted to Sxecute it against other parties, and was 
unsuccessful; he is now seeking to execute it against Enayet 
Ali; and as his application of the 5th of July 1869, as shown 
above, is not barred, we reverse the decision of the Court below 
‘und decree this appeal with costs. 

* The decree not awarding, any interest, this Court passes no 
order as to interest, i 
` Appeal allowed. 


Q) 11 B. L. R. 23. 
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Before Sir Richard Couch, Kt., Chief Justice, and Mr. Justice Pontifex. 
e 


Tae BANK or BENGAL (Prarmrtmwrs) o, NUNDOLALL DOSS Ann 


Execution of Decree—Attachment by Mortgagee—Act VIII of 1859, e, 271. 


Pending a suit against A and N upon s bill of exchange, A deposited with 
the plaintiff as security for the amount due upon the bill the title deeds of 
property belonging jointly to Nand himself. The plaintiff subsequently got 
a decree for the amount due upon the bill, Thereafter one S, in execution 
of a decree against A and N, attached certain property of theirs, including the 
mortgaged property, and caused it to be sold; and the surplus sale proceeds, 
after satisfaction of S’s decree, were paid into Court to the credit of his suit. 
Intermediately between this attachment and sale, the plaintiff also attached 
under his decree on the bill of exchange the mortgnged and other property’ 
of A and N, and after the plaintiff's attachment W ratified the equitable 
mortgage made by A. The sale under S's attachmont having taken place, the, 
plaintiff sued A and N and the purchasers at such sale of the mortgaged 
property for foreclosure or sale thereof, and obtained a decree declaring that 
he had a good equitable nyrtgage of A's share in the joint property, ‘and for 
an account and sale in default of payment; and the plaintiff subsequently 
on 26th May 1873 got an order under his decree upon the bill of exchange 
for payment to him of the surplus sale proceeds lodged in Court to the 
eredit of Ss suit, and for sale of certain of the properties, other than the 
mortgaged property, which he had attached. Under this order the money 
was paid out to the plaintiff, and the properties were advertized for sale. 
Macpherson, J., having, on an application by A. set aside shie order, ami 
directed that the plaintiff should refund into Court the money paid out to 
him, and that the sale should be stayed, “the Court on appeal fused to set 
aside the order of the 26th May, but made the plaintiff undertake to pay into 
Court the mortgage-money with interest if the same should be received by 
him from the defendants in the mortgage suit, 


APPEAL from an Pen of Macpherson, J., dated the 26th 
August 1873, directing the plaintiff Bank to refand.into Court 
a certain sum which it had taken out, and restraining the Bank 
from selling certatn properties which it had attached. 

Th grcumstances under which the ordér was made were as 
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follows :—On the 29th of July 1872, the Bank obtained a decree 


-against Nundolall and Anundolall Doss upon a bill of exchange 


drawn by the former and accepted by the latter.” Previous to 
the date of this decree, but after suit, Anundolall deposited with 
the Bank, as security for the amount due on the bill, the title 
deeds of certain property which belonged* to himself and 
Nundolall jointly. On the 3lst July 1872, one Sumbhoo 
Chunder Ghose, in execution of a decree against Nundolall and 
Anundolall, attached the mortgaged a8 well as certain other 


“properties; and on the 9th of August the Bank under its decree 


of the 29th July also attached the mortgaged and other proper- 
ties of the two Dosses. On the 3rd September Nundolall rati- 
fied the equitable mortgage made to the Bank by Anundolall. 
In December Sumbhoo Chunder Ghose caused the properties 
attached by him to be sold, and the surplus proceeds of. sale, 
after satisfaction of his decree, amounting to Rs. 2,679-3-5, 


were paid into Court to the credit of his suit. Previously to 


this sale the Bank gave the Sheriff notice of its claim under the 
equitable mortgage; and it was stated that the letter containing 


“such notice had been read aloud at the sale, but this was 


denied by the Bank. On the 14th January 1873, the Bank sued 
Nundolall, Anundolall, and the purchasers of the mortgaged 
property at the Sheriff’s sale for foreclosure or sale thereof, and 
on the 14th of May obtained a decree which declared that the 
Bank had a good equitable mortgage of the defendant Anun- 
dolall’s share of the property, and for an account and sale in 
default of payment. On the 26th of the same month the Bank 
got an exeperte order in its suit upon the bill of exchange for 
payment to it out of Court of the Rs. 2,679-3-5 which had been 
lodged to’ the credit of the suit by Sumbhoo Chunder Ghose, 
and forthe sale of certain of the properties attached by it on 
the 9th August 1872, other than the mortgaged property. 
Pursuant to this order the money was paid over to the Bank, 
and thô property was advertized for sale. Thereupon, and 
before the decree in the mortgage suit had been drawn up, an 
application was made on behalf of the defendant Anundolall, 
for an order directing the Bank to refund, the money into 
Court, and restraiping it from selling the property Sich had 
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been so advertized for sale. This application was opposed by 1878 
the Bank, but was granted on the 26th of August 1873, the Barx or 


GAL 


following being the judgment of the Court :— Nowra 
088, 


MACPHERSON, J, (after shortly stating the facts, continued), 
—Under s. 271 gf Act VIII of 1859, the Bank is not entitled to 
take this money, out of Court. The concluding clause of that 
section says :—‘ Provided that, when any property is sold subject 
to a mortgage, the mortgagee shall not be entitled to share in 
any surplus arising from such sale.” In this case, perhaps; the 
property was not formally and expressly sold subject, to the mort- 
gage. But practically, and in fact, it was so sold., Though it 
is said that the letter from the Bank to the Sheriff, giving him - 
notice of the Bank’s claim as equitable mortgagee, was not read 
aloud at the sale, the Bank did give formal notice of the mort- 
gage tothe Sheriff That being so, whether the notice was form- 
ally read out or not matters little in my opinion; and in fact, 
the Bank have since sued those who purchased at that sale, and. 
have obtained a declaration from the Court that they purchased 
subject to the Bank’s mortgage. It may be that some of the 
money taken out by the Bank was not the produce of the sale 
of the mortgaged property. But it is certain that some gf it 
is ‘the produce of the sale of that property. That being so, and 
considering that our practice is similar to that laid down in 
s. 271, the Bank, before asking to have any of the money in 
Court paid out to it, should have shown clearly what money it 
asked for, and that it was not money produced by the sale* of 
the ' mortgaged premises. To a considerable portjon of the 
money the Bank could not have been entitled. The money 
must be brought into Court; and the Bank, before thking any 
portion of it out again, must satisfy the Court that it is wot the 
proceeds of the sale of that which was the subject of the mort- 
gage. 

I think there is no doubt that the Bank has a right to proceed 
under both decrees go Jong oa it proceeds in a regular manner, 
and does not needlessly harass the judgment-debtor. There- 
fore I cannot order the property to be released from the attach- 
ment im the first suit, My only doubt is as fo staying the sale 

= 66 
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„1873 which has been advertized, As regards that sale, Anundolall 
Bank or Toss’s point is that, whereas this same mortgaged property was 
v. sold under Sumbhoo Chunder’s attachment, and sold subject to 
pees the mortgage (which it was, inasmuch as the Bank has obtained 
decree to that effect against the purchasers), the Bank is now 
entitled to sell Anundolall’s share of the propetty free from any 
encumbrance created by the sale in Sumbhog Chunder’s suit. 
And Anundolall Doss urged the Bank to exercise this right, 
because if the Bank does not do so, Anundolall will practically 
lose the value of the equity of redemption which he has against 
the Bank, because the purchasers at Sumbhoo Chunder’s sale 
have a clear title against him. There is some equity in this: 
- but I should not be prepared to restrain the Bank from pro- 
i ceeding, if the Bank would protect Anundolall from loss in this 
matter, If the Bank makes over to Anundolall its right and 
title in the mortgaged property sold under Sumbhoo Chunder’s 
„attachment, I shall not restrain it. But if no arrangement can 
"be made to protect Anundolall from what as it seems to me 
really is an unfair position in which he is placed, I think this 
“gale should be stayed, and: that steps should be taken to have 
the two decrees which the Bank holds for this one debt worked 
out together so as not to cause unnecessary loss to Anundolall 
e Doss. The matter will stand over till Thursday morning. 
` Subsequently, on the 28th August 1873, the Advocate- 
General, on behalf of the plaintiffs, stated that they were not 
disposed to make any concession. 
The Court then made the order to stay the sale, and that the 
plaintiffs-should pay the costs of the application; the whole 
order to bear date as of the 26th August 1873. 


` The present appeal w was ioe by the Bank against the 
above Order. 

The Advocate- General offg. (Mr. ge and Mr. Evans for 
the appellants. 

Mr. Zoe and Mr. Phillips for the respondent Anundolall. 

The Advocate-General.—This was an application by Anun- 
dolall alone, whereas the relief is with reapect to the whole 
interest both of -Nyndolall and Anundolall. The propenty was 
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not soldsubject to our mortgage. S. 271, Act VIII of 1859, does 
not apply to a case like this ; its operation is limited to cases of 
competition amongst rival creditors. If the judgment be cor- 
rect, a mortgagor will always be able to relieve himself of all 
liability under his covenant by alienating the mortgaged pro- 
perty. The Bank may work either of the decrees it has 
obtained. Anundolall can have no equity, because, if he pays, 
he would be entitled to stand in the place of the Bank. More- 
over, till the decree in the mortgage suit is drawn up, it ig 
impossible to say what equities there may be between‘ the 
parties. 


Mr. Evans on the same side..—The effect of the decree in the 
mortgage suit was to give the purchasers at the Sheriff’s sale 
the whole interest of Nundolall in the mortgaged premises, but 
only the equity of redemption of Anundolall’s share. It would 
be wholly impossible to determine in what shares Nundolall 
and Anundolall were entitled to the money paid into Court. If 
any equities existed between them, such equities could only’ be 
worked out by themselves; the Court could not work them out: 


and, at all events, it could not do so on a motion like this made 


in the action upon the bill of exchange. Those equities, if raised 
at all, should have been raised in a suit properly instituted for 
that purpose. The Bank had merely a right capable of being 
enforced by legal proceedings against the purchaser— Sheikh 
Fakeer Buz v. Chutturdaree Chowdry (1). It had a clear right 


Moonshee Mahomed Yoosuff for the 
appellant. e 


Mr. R. E. Tundale for the respond- 


(1) Before Sir Richard Couch, Ki, 
Chief Justice, and Justice Sir C. P. 
Hobhouse Bart., 


The 5th August 1870. 


SHEIKH FAKEER BUX (Dzorrke- 
HOLDER) v. CHUTTURDAREE CHOW- 
DRY (JUDGMENT-DEBTOR).* 


Execution of Decree—Attachment by 
Mortgagee—Act VILI of 1859, s. 271. 


ent. 


Tux judgmentofthe Court Was deli- 
vered by 


Couca, C.J.—I think that s. 271, 
Act VIL of 1859, or rather the pro. 
viso in that section, is intended to 


* Miscellaneous Special Appeal, No. 484 of 1870, against the erder of the Officiating 
Judge of Zilla Tirhoot,duted the 12th February 1870, reversing an order of the Munaif of 


Mozufferpore, dated the 4th September 1869. 
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to attach the surplus sale proceeds in execution of its money- 
decree—Bolakee Lal v. Chowdhry Bungsee Singh (1). 


D 


Mr. Phillips for the respondent.—Although this suit was 
brought on the bill of exchange, yet, as it was for the same debt 
which constituted the consideration for the mortgage, the ques- 
tion may be treated as though the suit had in the first instance 


apply to a case where the property is 
&ctually sold subject to a mortgage, 
and where the transaction is such that 
the purchaser is buying the property 
subject to the mortgage,—where he is 
in fact only buying the equity of re- 
demption which remains in the judg- 
ment-debtor; and it does not apply 
to a case where there is merely the 
right by Jaw in themortgagee to enforce 
his mortgage against the purchaser. 
‘This appears to have been the view 
‘taken by this Court in Mirza Futeh 
Aliv. Gregory (a). There the Court 
— “It isnot equitable that the pur- 
chaser who purchased and paid for only 
the mortgagor's interest in this property 
should hold it released from Gregory’s 
lien.” Now here it does not appear 
that the sale to the purchaser was in 
fact subject to the mortgage. *By “in 
fact” I mean that it was not so sub- 
ject by the contract of sale, and there 
was merely a legal right existing which 
might be capable of being enforced. 
It seems that a petition, which was 
presented by the present appellant, 
was dot taken notice of, and neither 
in the proclamation of sale, nor in any 
of the sale proceedings, is mention 
made of the existence of any mort- 
gage. Nor is there anything to show 
that only a limited right of the judg- 
ment-debtor was tobe sold. There- 
fore upon that construction of s. 271, 
I should say that the proviso does not 
apply to the present qase, 


(a) 6 W, B, Mis 18., 


I think there is another ground 
upon which it may be held that the 
above section does not apply; and 
that is this,—that it was competent 
for the present appellant to waive his 
right as a mortgagee, and to bring his 
suit for the recovery of the money due 
to him upon the bond. He did bring 
that suit, and got a decree for the 
money. It istrue that that decree 
says that the execution shall be had 
against the property which was pledged, 
and afterwards against the person. 
Nevertheless, it is a decree for the 
money which was due upon the bond, 
and I think it was competent for him 
to say “TI am content to rest upon the 
decree which I have obtained, and 
waive the rffht which I have as mort- 
gageo, and resting upon that decree, I 
now seek to have a share in the surplus 
proceeds of sale under s. 271.” I think 
he is entitled to do that, For both 
the reasons it seems to me that the 
decision of the Court below is wrong. 
This view is in accordance with the 
decision of Steer and Levinge, JJ., in 
Ram Dyal Banerjee v, Ramkuipo. 
Mookerjee (b). 

We reverse the decision of the 
lower Appellate Court with costs of 
this Court and of the lower Appellate 
Court, and the order of the first Court 
will stand. 


(1) 7 W. B., 309. 


(è) W. R., Jan. to July 1864, 835. 
e 
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been brought for the mortgage debt. Now it has been decided 
over and over again that a judgment on the covenant in a mort- 
gage bond will not entitle the mortgagee to proceed against the 
equity of redemption. [PONTIFEX, J.—All that the cases decide 
is that the mortgagee cannot sell subject to his mortgage, t.e., 
that he shall notesell the property and at the same time retain 
his security. Moreover, the money is not the same thing as the 
equity of redemption. ] The Bank never attached the money, 
it attached the property; and although the safe was at the 
instance of another creditor, it was for the benefit of all.“ As 
to the mortgagee’s incapacity to attach and sell the equity of 
redemption, see A. M. Kamini Debi v. Ramlochan Sirkar (1). 
{[Coucu, C.J.—There the mortgagee attached and sold the 
equity of redemption, whereas in the present case, although the 
mortgagee may be said to have attached the equity of redemp- 
tion, it was neither sold at his instance, nor was he the pur- 


chaser.j No, but as I have already mentioned, the sale enured for, 


the benefit of all attaching-creditors. If at the time of éale 
the Bank had perfected the’suit on the mortgage, the question 


‘might have been different; but as it was, until the termination” 


of the six months during which the mortgagor is entitled to 
redeem, the Bank had no right to the money. [Covoxn, C.J.— 
That is the case according to the practice in Bombay.] I submit 
that it must be the practice here also, for otherwise the mort- 
gagee could do indirectly what he could not do directly, viz., pro- 
ceed against the mortgaged property. See further on this point— 
Brajanath Kundu Chowdhry v. S. M. Gobindmani Dasi (2) and 
Neerunjun Mookerjee v. Oopendro Narain Deb (3). {Coucr, 
C. J.— Those cases decide that the mortgagee cannot attach and 
sell, but where the attachment and sale are by another creditor, 
the reason for the prohibition does not apply., In the*case of 
Brajanath Kundu Chowdhry v. S. M. Gobindmani Dasi (2), 
Phear, J., doubtless, contemplated a sale following the 
attachment.|] If that had been in his contemplation He might 
have allowed the attachment; since in a case in which there are 


(1) 5B. 1, Rọ 450. ` (2)4B.L. R., O. C., 83. 
S (3)10B.L.B,57. , > 
gm” 
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several attaching-creditors, the sale might take place under any 
one of the attachments; but as a matter of fact, Phear, J., denied 
the mortgagee’s right to attach. The cases which have been 
cited show that the mortgagee cannot satisfy his money decree 
out of the mortgaged property either directly or indirectly. 
[Ponrirex, J.—The mortgagee is not allowed to sell, because 
the mortgagor has a right of redemption ; but when another 
attaching-creditor sells, that right of redemption ceases.] As to 
that see the observations of Norman, J.,in S. M. Kamini Debi v. 
Ramlochan Sirkar (1). [Pontirex, J.—S. 271, Act VIII 
of 1859, recognizes the mortgagee’s right to attach the mort- 
gaged property. ] Not necessarily; because if the mortgagee 
attached other property than the mortgaged property, he would 
still come within the words of the proviso in that section. 


Mr. Lowe on the same side.—The Civil Procedure Code 
does not contemplate a perpetual attachment without power of 
sale: but if the mortgagee be alluwed to attach the equity of 
redemption, the mortgagor will” be prevented from raising 


“money by alienation of the equity of redemption, unless he can 


obtain the consent of the mortgagee. Such consent might or 
mighf not be given; in the latter case the attachment would be 
perpetual; in the former it would be an instrument to compel 
the mortgagor to pay eff the mortgage debt before it was 
legally due. 


The judgment of the Court was delivered by 


7 Covon, 0.J.—The ground upon which we decide is shortly 
this? If the Bank, on 26thvf May 1873, instead of applying 
for the order which it did apply for, had attached the surplus 
money which was in Court, its proceedings would have been 
regdlar under s. 237 of Act VIII of 1859. The equity of 
redemption having been sold in execution of decrees obtained 
by other persons, there is no authority against the right of the 
Bank to execute the decree which it had obtained on the sur- 


D 
. 


(1) 5 B. L. Bu 450, at p. 460. ° e 
H aun 
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plus remaining after gatisfying those decrees, that being the 
property of the defendants in the suit on the bill of exchange. 
The cases we have been referred to appear to me to be author- 
ities against a mortgagee attaching and selling the equity of 
redemption. The reasons given in those cases for the decision 
do not, I think, %pply to a mere attachment by the mortgagee. 
It may be reasonable that he should be allowed to attach the 
equity of redemption so as to preserve to himself the right of 
sharing in the surplus if any other creditor should attach and 
sell it, although it would not be right he should do it. “But 
assuming that the authorities go so far as to prevent an attach- 
ment by a mortgagee, still, as the Bank might have attached the 
surplus, I think we ought not to set aside the order which was 
made on the 26th of May 1873; but we ought, in declining to 
set aside the order, to impose on the Bank of Bengal terms 
which will secure to the applicants Nundolall Doss and Anun- 


dolall Doss the repayment of any surplus which may be in the 


hands of the Bank, or which may remain in Court after the Bank 
has been satisfied what is due in respect of its mortgage. The 


best way of doing this is that the Bank, instead of keeping the 


mortgage money and interest, if it should be received from the 
defendants in the fogeclosure suit, should undertake to pay the 
money into Court in the same manner as it would be paid in if 
the property should be sold. e 


The fact of the order which restrains the Bank from pro- 


ceeding to sell the property which was not mortgaged goes on 
the same ground. The order of the 26th August last e get 
aside. The money will be paid into Court, whethere the prg- 
perty is sold or not, to be dealt with according to the respectivé 
rights of the Bank of Bengal, N undolall Doss, and Anundolall 
Doss. S 

We think the Bank ought to have the costa of this appeal 
and of the motion before the original Court. 


Appeal allowed. 


Attorneys for the appellants : Messrs. Chauntrell, Knowles, 
and Roberts. 


Attbspey for the respondents: Baboo G. ©. Chunder. 
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Before Mr, Justice Macpherson. 
BANK or BENGAL v, NEWTON AND ANOTHER. ` 
Attachment before Judgment—Priority of Official Assigneg—-Act VIIL of 
8. 81—Insolvent Act (11 § 12 Vict., 0. 21), 88. 7 & 49. R 


Ix this case the Bank of Bengal had, on the 13th May last, instituted a suit 
against the defendants, who were the members of the firm of Payne and Co., 
and who carried on business at the Belatee Bungalow in Calcutta, for the 
recovery of Re, 22,261-8-2, with interest. On the 15th May, the Bank 
applied for and obtained a prohibitory order for an attachment before 


judgment under s. 81 of the Civil Procedure Qode, under which they attached 


the defendants’ right, title, and interest in and to the Belatee Bangalow, the 
attachment being made on the 17th May. The defendanta, on the 20th May, 
were adjudicated insolvents on the petition of the Agra Bank, and on, the: 
same day, a vesting order was made vesting the estate and effectg of the 
insolvents in the Official Assignee. - ‘ 


Mr, Kennedy, on behalf of the Official Assignee, now moved, on notice to the 
Bank's attorneys, for an order directing the release of the attached property, 
on the ground that the Offisial Assignee’s claim under the vesting order was 
eutitled to priority over the claim of the Bank under the attachment. The 
learned Counsel contended that, although an attgchment, previous to the date 
of the vesting order, in execution of a decree, confers on the judgment-creditor 
a prior right to that of the Official Assignee, see Anand Chandra Palv. Pan- 
chial Surma (1) and Aga Mahomed Ali Shiraji y. Judah (2), the lay is 
otherwise as regards attachment before judgment under s. 81 of the Civil Pro- 
cedure Code; see Petumber Mundle v. Gocool Doss Soonderjes (3), Ram: 
persaud v. Callachund Doss (4), and Gamble v. Bholagir (5). of ° 

The Advocate- General, ofig. (Mr. Paul), for the Bank of Bengal, admitted 
that he could not dispute the Official Assignee’s claim to priority. ° 

Maocpugrson, J., ordered the prohibitory order to be set asidé, and „the 
property attached thereunder to be released. 


Attorney for the Official Assignee: Mr. Dignam. , 
Attorneys for the judgment-creditor ` Messrs. Chauntrell & Co. | 


" (1) 5B. L. R., 691. * (4) 1L J.C. 8.),'825;8, C. on appeal, 
(É) 7 B. L. R, 50. °° LLJ. (N. 8), 878. . 
(8) 1 us g SA 827. (5) 2 Bom. H. C Rep., 149.. 
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SÉ Before Mr. Justice Jackson and Mr. Justice Mitler. ` 


Ix Tae Marrer or ras CHAIRMAN op eng MUNICIPAL COMMISSIONERS ror 
THe SUBURBS or CALCUTTA y, ANEKSOODDEEN MEAH.* 


Conviction—Itlegal Sentence—Fine. 


Tux following case was referred by the Magistrate of the 24- -Pergunnas 
for the opinion of the High Court :— e ` 
“The defendant was, on the 18th July last, convicted hehe a Bench of 
Magistrates for infringing the provisions of s. 66, Beng. Act ITI of 1864, in that 
he had kept on his land some bones more than twenty-four hours, otherwise than 
in a properreceptacle. The Bench found him guilty, and sentenced him to pay 
a fine of Re. 10,and farther ordered him to remove the bones in three days, or in 
default to pay a fine of Rs. 2 for every day the nuisance continued unabated. 
“Tt appears to me that, in accordance with the rulings of the High Court in 
the eases of Inre W. R. Love (1) and In re Sagar Dutt (2), the latter part 
of the conviction is bad, as being in fact an adjudication in respect of an 
offence which had not then been committed. As such an order vitiates the 
entire conviction, I submit the proceedings with « view to their being quashed 
“should the High Court think this course necessary.” 
The opinion of the Court was delivereé by 
Jacxson, J.—We think it proper to follow the precedent inthe case of 
In re W. R. Love (1).- In the case of In re Sagar Duti (2), the Court had 
before it a conviction before the Justices, togolatad by the English law, and 
which “could not be amended.” 
We set aside so much of the order before us as inflicts a fine prospectively 
of “Ra, 2 for every day the auisance remains,” 


7 Before Mr. Justice Markby and Mr. Justioe Birch. 


MONGOL DOSSEE, Mormer or SHOSHEE BHOOSUN KURB, Mon 
s . (DEFENDANT) v. BARODA DOSSEE (Prarstrr). t 
Minor, Suit ag ainst— Party —Guardian—Cortificate—Act AL of 1868, e, 3— 
. : Adoption—Declgratory Decree. 
Tis was a suit broughtin the first instance against “ Sreemutty Mongola 
Dossee, mother of Shoshee Bhoosun Kur.” Subsequently, but how and when 


* Reference to the High Court, under s, 296 of Act X of 1872, by the Magistrate of the 
24-Pergunnas, dated the 29th August 1878, 

t Special Appeal, No. 1159 of 1872, from a decree of the Judge of Midnapore, dated 
the Ist May 1872, affirming the deeg of the, Officiating Subordinate Judge of that 
distyict, dated the 20th May 187L a, 


(1) 9 B. L. RB, App. 85% ` @) 1 BL RB, 0. Ce, 4L ~~ 


hi e D 
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did not appear the words “a minor” were Ge ony after the name " Shoshee 
Bhoosun Kar.” ; 

The suit was brought to set aside “ the allegation of the defendant, Mongola 
Dossee, that her son, Shoshee Bhoosun Kur, had been adopted by Nobokishore 
Kur, the father of the plaintiff, and had therefore inherited his property,” 

In settling the issues the Officiating Subordinate Judge designated Mongola 
Dossee as the guardian of the minor Shoshee Bhoosun, but the designation 
of the defendant inal the other proceedings, including the decree, corresponded 
with that in the plaint., In the appeal to the District Judge, and in the 
appeal to the High Court, the defendant designated herself as “ mother and 
guardian of Shoshee Bhoosun, a minor.” There was nothing to show that 
Mongola Dossee had obtained a-certificate of guardianship, or had been 
appointed guardian ad litem, 

The Officiating Subordinate Judge of Midnapore decided the case in favor 
of the plaintiff, and the Judge, on appeal, confirmed his decree. 


The defendant then preferred a special appeal to the High Court. 


Mr. G. Gregory (with him Baboo Bhowanichurn Dutt), for the appellant, 
contended that Shoshee Bhoosun ought to be a party to the suit, otherwise 
the decree therein would not bind him, The objection was not made, tod 
late; see Sreenarain Mitter v. Sreqmutty Kishen Soondery Dossee (1). ` 


Baboo Doorgamohun Doss, for the respondent, urged that the non-joinder 
of the minor ought to have been objected to in the Court of first instance. He 
was properly represented by his mother, and at all events the decree was 
good as against Mongola Bossee. SE 


The judgment of the Court was delivered by 


Marxsy, J. (who, after stating the fects, continued).—It is not vary 
easy to ascertain whether the plaintiff originally intended this as a suit 
against Mongola Dossee’ as guardian of the minor, or as a suit against 
Mongola Dossee herself. It is however now contended that the suit was 
brought agninst the minor. If that be so, the proceedings in the Bref Court were 
informal throughout ; and even supposing that there had been no other pbjec- 
tion to them, it is extremely doubtful whether they would have been valid as 
against the minor. In all suits in which the minor is concerned, the minor 
ought to be himself the defendant, and to be so described ; some other person 
being named as his guardian in the suit. That isthe form pointed’ out fn an 
analogous case by Beng. Act IV of 1870, s. 69, and is in accordance 


with well-known practice. But further than this, it nowhere appears upon the . * 


record that Mongola Dossee is the certificated guardian of this minor, or that 
she has been allowed to defend this suit under the provisions of s. 3 of 
Act XL of 1868, wo impossible therefore to treat this as a suit against 
the minor, 

WW (1) 11 B, L B., 171, at p, 19%, 
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It is contended, however, that it may be treated as a suit against Mongola 
Dossee herself, and that it isat any rate a good declaratory decree against her. 
It is somewhat strange to argue that a decree is good as figainst a person 
whom the plaintiff did not'intend to sue; but apart»from that, we think no 
guit to make any declaration as to this adoption could be aaa against any 
other person than the adopted son himself. 

If any such declaration ought to be made at all, it ought to be made in 
a suit in which the minor is defendant, It is something quite novel to attempt 
to bring a suit for the simple purpose of declaring the rights of persons who 
are not parties” to the suit. Such a proceeding we consider altogether 
improper, and we think that we ought to discountenance it by deciding that 
no such suit will lie, and that the decree of the Moonsiff, as well as-the order 
of the District Judge affirming the same, be set aside. The appeal has been 
in a manner successful; but as the objection was not taken below, there will 
be no order as to costs, 


Before Mr. Justice Pontifex. 


e In re GQHASSEERAM, An INSOLVENT. 


Tasation- Commission, Charge by Judicigl Officer for executing— Counsel's 
Fees— Insolvent Court—Practice. 


Ix the course of the proceedings in thisinsolvency, the Official Assignee, Mr. 
A. B. Miller, obtained, on the 12th February 1872, a rule nisi calling on one 
Dabeg Persaud, alleged to have been gomasta to thg insolvent, to show cause 
why he should not hand over and pay to the Official Assignee certain goods 
and moneys claimed as part of | the insolvent’s estate. Dabee Persaud, witha 
view to showing cause, applied for a commission directed to the Judge of 
Agra as Commissioner Io. examine certain witnesses on hie behalf. The 
commission duly issued, but the Judge of Agra refused to execute ıt, except 
on being paid in the first instance a fee of five gold mohurs for each sitting 
under the commission, and Dabee Persaud was accordingly obliged to pay 
such fees, the ‘total of which amounted to Rs. 595. On cause~being shown 
the rule stat of the 12th Februdry 1872 was discharged, and Mi. Miller 
Was ordered to pay Dabee Persaud’s costs of appearing to show cause, includ- 
ing his costs of the commission. f 

Upon the taxation of the bill of costa as between party and party, tho Tax- 
ing Officer disallowed the sum of Rs. 595 paid by Dabee Persaud to the Judge 
of Agra™for the execution of the commission, and allowed a brief fee of 
ten gold mohurs, and two additional fees of ten gold mohurs each, to the 
senior Counsel for Dabee Persaud. l 

Exceptions to this taxation were filed by hoth parties; but the Taxing Officer 
over ruled the objections, on the ground, as regardđde the Rs. 565 paid to 
the Judge of Aen, that a judicial offieer is not entitled to charge i executing 

: i Ki 
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a commission; see a minute of Sir Barnes Ka in which two other 
Judges (the late Norman, J., and Phear, J.) cond@urred (1). He intimated in 
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conclusion that Dabee Persaud might have obtained the directions of the S¥4Ss#™Raat. 


Insolvent Court before complying with the demand of the Judge of Agra; and 
it was still open to him to take such steps as he might be advised for a refund. 

On the question of the allowance to the senior Counsel of a brief fee, and 
two additional fees of ten gold mohurs each, the Taxing Officer said :—“It is 
contended that not ‘more than half the amount should have been allowed as 
between party and party. A fee of ten gold mohurs may be considered as 
a maximum fee to be allowed to Counsel for appearing in thé Insolvent Couns 
In the present oase it did not seem to afford more than adequate remunefation, 


having regard to the nature of the case, 


(1) The minute in question dated 8rd June 
1865 was appended by Peacock, C.J., toa 
reference by the Officiating Registrar of the 
High Court asking for the opinion of the 
Court as to the manner in whioh the costs 
and expenses of executing commissions 
issuing from the High Court should be 
provided for, and vwas-as follows :— 

“Tt appears to me that the difficulty isi in 
this Court’s remitting the money. If an order 
be made, under s. 182, Act VIL of 1859, 
that a reasonable sum be paid into Comt by 
the party at whose instance the commission 
is issued to cover the éxpenges thereof, I 
think it would be advisable fro add a note 
at the foot of the commussion, stating that 
the Commussioner shall not be bound to 
execute the same, unless such o gum as the 
Commissioner shall think reasonable be 
deposited “with the Commissioner for the 
expenses [of executing the same, and also] 
of summoning the witnesses, and defraying 
their travelling and other expenses, If the 
commission be issued to a Court of Justice, 
or other office, not entitled to charge for 
executing the commission, the words in 
brackets may be omitted, 

As a geveral rule, the commission under 
B. 175, Act VIII of 1859, would issue 
to the Court within whose jurisdiction the 
witness may reside, and which can most con- 
veniently execute the same, in which case 
apprehend no fee would be paid to the Court 
executing it, 

I presume that the money mentioned ın 
letter No. 81 of 1864, dated July 8th,drom 
Major Fytche, has begn*paid, and that the 
letter was merely sent up as an example, 


eo” 


It should be mentioned that the 


If not, the attorney who sent the commission 


should be called upon to show cause why’ 


he should not pay the money; unlesy upon 
application by the Registrar, he will under- 
take to settle the amount. 

The learned Judges, who usually exercise 
original jorisdiction, should be consulted as 
to this before anything is done, For this 
purpose it should be circulated to them.” 


(Sd.) B. PEACOCK, 


The minute was accordingly sent Ge 
Norman and Phear, JJ., who concurred in 
the course therein proposed to be adopted 
with the following remarks :— 

‘I think that this isthe best mode of 
dealing with the difficulties which have 
arisen. J have lately ordered deposits to be 
made, or the attorney to undertake to pay the 


expenses But the objection to that course ` 


is that the attorney has often no means of 
asceitaining what the expenses are likely to 
be.” r S 


E e 
(S4) J. P. NORMAN. 


I have lately made it a condition of the 
commission issuing that the attorneys of the 
partiés become respectively liaSie for the 
expenses which flow from the execution of 
their portions respectively of the commis- 
sion; and I have directed a-memoraudum to 
be inserted ın the comnsion te the effect 
thatthe Commissioner may refose to enter 
upon it until his charges and expenses are 
prepaid him. I am inclined to think that 
this is the least cumbersome mode of obviat- 
ing the subject of complaint.” 


+ 8d.) J. B, PERAR, 


t 
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fee to which exception has been made is not more than was paid by the Official 
Assignee to his own senior Obunsel.” 

Dabee Persaud thereupon, with Mr. Miller's consent, pefitioned the Court 
that the exceptions filed respectively on behalf of himeelf and of Mr. Miller to 
the taxation of his bill of costs might be set down for argument, and the 


matter accordingly now came on for hearing. > 


Mr. W. Jackson for Dabee Persaud.—In disallowing the charge of executing 
the commission, the Taxing Officer has entirely relied on the minute of Sir 


“Barnes Peacock ; put the rule therein laid down is not applicable to the Court 


at Agra. The fees to the senior Counsel were rightly allowed: the Taxing 
Officer has a discretion in such matters; he finds, as a fact, that these fees were 
reasonable, and the Court will not interfere, Marshall on Costs, p. 327. 
“Moreover, a similar fee was paid by the other side to their senior Counsel. 


Mr. Ingram for A. B. Miller.—The Judge at Agra was bound to execute 
this commission ; and it would be contrary to public policy to pay him for what 
he was bound to do. The fees to the senior Counsel were excessive. A 
client may give his Counsel any fee he may choose, but it is another thing to 
ask the other’ side to pay it; that is the principle on which the Taxing Officer 
has gone, and it is clearly wrong. f 


Mr. Jackson in reply. ° 


° PONTIFEX, J.—It was under the order ot this Court that the commission in 
question was issued; anda subsequent order contains a direction for the payment 
of the costs of the commission. I do not think a judicial officer at Agra is 
bound to execute commissions issuing from the Court for the Relief of Insol- 
vent Debtors without making a charge for so doing. With respect to the 
amount of the charge to be alowed, that isa matter for the Taxing Officer to 
consider, and depends on his discretion. If the judicial officer in the present 
case acted improperly in requiring or accepting payment for the execution of 
the dommission, that impropriety is a matter between him and the Government, 
agd not betyeen him and the parties to the commission. 


"Wi regard to the fee of ten gold mohurs, I do not think it would be a 
correct principle for the Taxing Officer to measure the amount to be allowed by 
the amougt which the Official Assignee had paid his senior Counsel. The ques- 
tion for the Taxing Officer to consider is what waa the fair nnd reasonable fee 
to bé allowed for Counsel, regard being had to the nature and circumstances 
of the case. ` . 

‘With these directions the matter will go back to Mr. Belchambers. Costs 
of the present application will be reserved. 


Attorney for Dabee-Persaud: Mr. Gregory. 
Attorney for A. B, Miller: Mr. Dignam. : 


VOL. XIL] APPENDIX. \ : . 
e KN 2 
` . 
Before Mr. Justice Macpherson. 
JALEERAM e CHUNDER COOMAREE DOSSED ann orusns. 1878 


Mortgagor and Mortgagee—Sale of mortgaged Properties in Execution of Bek 
Decree — Purchase by Mortgagee—Parties to jom in the Conveyance 
— Practice, 


Where a mortgagee becomes the purchaser of property sold under a decree for sale 
obtained by him on his mortgage, it is not necessary that tho mortgagor should Join i in 
the conveyance of the property to’ the mortgages, 

Tue plaintiff, a mortgagee, under a mortgage in the English form, having 
obtained a decree for an account and sale of the mortgaged premises, with the 
usual directions that all proper parties should join in the conveyance, ond 
having obtained liberty to bid, became the purchaser at the sile. The defend- 
ants, the mortgagors, objected to execute the conveyance to him, and he shere- 
upon “called upon the Registrar to certify who were proper parties to join in 
the conveyance. The Registrar refused to certify that the mortgagora were 
proper parties, and the plaintiff, upon notice to the defendants, now moved for 
an order that the Registrar should certify who were the proper parties to join 
in the conveyance, that he should settle the same, and that the defendants 
should execute it when go settled, or, in their defanlt, that the EE should 
execute it in their names, and on their behalf. 

Annexed to an affidavit filed by him in support of his application was a 

minute by the Registrar, gtating the grounds of his refusal, wherein he qbserv- 
ed that, although it had always been the practice here to require the mortgagor 
to join in the conveyance when the purchaser wgs a third party, or to execute a 
release of the equity of redemption when the mortgagee was the purchaser, 
yet the practice was at variance with the practice in England, and was, more- 
over, attended with considerable expense, especially when the mortgagor, as 
usually happened, was recalcitrant. After referring to numerous authorities 
illustrating the English practice, the Registrar concluded eas’ follows: 
“Jn the present case the equitable estate which wns in the mortgagors has ndi 
vested in the mortgagee as a purchaser under a decree of this Court, in 
addition to the legal estate which was already in him. This gompletes 
his title, ZE therefore, nothing further is required.” ` 

Mr. R. Allen, for the plaintiff, while admitting that, on a sale dader. &® . 
decree of the Court of Chancery in England, the purchaser was not enti- >. 
tled to the concurrence of ‘any persons, being parties to the suit, or other- 
wise bound by the proceedings therein, whose interests ‘were merely 
equitable, observed that, in censequence of a different practice having 
prevailed in this contry through a long course of years, it became necessary 
to obtain aglistinot ruling of the Court in order to perfect the plaintiff's title, 
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The learned Counsel referred to the following cases :—JIn the Matter of Wil- 
liams' Estate (1), Keatinge o "Keatinge (2), Webber v. Jones (3), Cole v. Sew- 
ell (4), and Lechmere v. Clamp (8). 


The defendants did not appear. 
2 ~ Cur, adv. vull. 


Macrnanson, J.—This is a case of a mortgage m the English form. The 


_ mortgagee, plaintiff in this suit, got leave to bid at the sale held under 


the decree which he obtained, and he has been declared the purchaser. The 
equitable estate which remained in the mortgagor has passed to him under the 
decree and sale, and he, under his mortgage,-already had the legal estate. 

It appears to me that, under such circimstances, the practice which has 
prevailed here is wrong; it is causing additional trouble and expense, without 
‘being of any real benefit; for the title of the purchaser is complete without 
the mortgagor joining in the conveyance. Therefore I think the Registrar is 
right in the view which he has expressed. 1 have consulted the Chief Justice 
on the matter, and he is of the same opinion. . 


Attorney for the plaintiff: Mr. C.D. Linton. 


Before Mr. Justice Markby ond Mr. Justice Birch. 
e RAJAH NILMONEY SING DEO (Prarnrrer) o CHINIBAS 
S MAHANTI Aan orgena (Derenpants)." 


Ree Copies of, Delay infurnishing—Act VIII of 1869, e 198— 
Admission of Special Appedl. - 


In this cage the plaintiff had.applied to the Court of the Judicial Commis- 
sioner of Chota Nagpore for the admission of a special appeal, which applica- 


. tion was refused on the ground that the time for the admission of the appeal ` 


had gxpired. It appeared that the plaintiff had applied for a copy of the 
judgment and decree which bad been refused him on the ground that he bad 
not put in a%sufficient quantity of blank papers for copies. es 

“From the decision of the Judicial Commissioner the plaintiff now appealed 
to the High Court, 


Baboo Bhowanea -Churn Dutt for the appellant. ` 
No’ one appeared for the respondents, 


> Applic&tion for admission of special appeal, from a decision passed by the Judicial 
Commissioner of Chota Nagpore, dated the 7th May 1878, affirming a decision of the 
Aggistant Commaussioner of Manbhoom, dated the 18th January 1878. 


(1) 5 DeG. & Som, 515. (4) 17 Bim., 40, ; 
(2) oi, Eq. Rep, 4B. (5) 81 Beav., 878? ` d 


(8) Jd, 142, ` Á 
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The judgment of the Court was delivered by 


Mankey, J.—We think that this appeal must Be admitted. There appears 
to have been some delay in delivering out the copy of the decree and of the 
judgment owing to the appellant not having put in sufficient quantity of blank 
‘papers required for copies. Butin point of law the Judicial Commissioner 
was not justified ig delaying the giving of the copies until the blank papers 
were put in by the applicant; because s. 198 of Act VIII of 1859 requires 
that certified coptes of the, decree and judgment shall be furnished to the 
parties on the production of the necessary stgmps; and by a Resolution of 
this Court dated the 6th July 1872 (1), which has been circulated to the 
District Judges and Judicial Commissioners, it is pointed out that, “when 
stamps are put in by a party to the suit as required by s. 198, a copy of the 
decree and judgment must be furnished to him without further costs, It was 
clearly the intention of the Legislature that the stamp should cover all the 
costs of giving the copies asked for. The result is that the delay was entirely 
owing to the act of the Court, and not to the default of the appellant. . 

The appeal must be admitted, 


Before Mr. Justice L. S, Jackson and Mr. Justice Mitter. , 


NUNDO COOMAR MOOKERJEE (DecreR-HoLDER) v. ISSUR . 
CHUNDER BHUTTACHARJEE (Juneuent-DzsrTor).” 


Limitation—Act 1X of 1871, 8. 1, & Sched. 11, No. 167— Application Sor 
Execution of Decree. 


‘Crs was an application made on the 18th of, May 1872 for execution of a 
decree passed on the 13th May 1869. The lower Appellate Court held that 
execution was barred by the Limitation Act (IX of 1871), and the decree- 
holder then appealed to the High Court. ' e 


` Baboo Bungshee Dhur Sen for the appellant PETE that, ipasmuch As 
the suit was instituted before the Ist of April 1873, the case was governed hy 
the old law, as by s. 1 of Act IX of 1871, Parts ii and iii of the Act gre not 
to apply to suits instituted before that date (2), and that the application 
therefore was in time. [Jacsox, J.—The operation of the Act is ‘restricted 
only as regards suits, not as regards appeals and applications; see s. 4 of the 
Act, where the words used are different from those used in s. 1.] 


* Miscellaneous Special Appeal, No. 168, against the order of ‘the Judge of Zilla 
Jessore, dated the 21st February 1878, reversing an order of the Munsif of Khoolnia 
dated the 7th September 1872, g i 


(1) 9 B. L. RL H. 0, Rules, Go, 19.° July 1871, but tĦat nothing contained in 

(2) 8. 1, Act IX A Dat: provides that ss. 2 and 8, or in Parts if and iii, shall apply 

the Act ag come into force on the Ist of to suits instituted before the let April 1878. 
S , . A—2 
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1878 Mr, H. E. Mendés for thé respondent was not called upon. 
Noxpo S E 
SE The judgment of the Court was delivered by wé 


v 

ad la Jackson, J.—The decree in this case was passed on the 18th May 1869. The 
BRUTTAOHAR= present application was made on the 18th May 1872. It was therefore an 
application made after the Limitation Act (CX of 1871) Mad come into force. 
It is not protected by the terms of s. 1 of the Act, thereforg No, 167 of the 
second schedule of the Act applies; and as the application ought to have been 
made within three years, the period beginning to run from the date of the 
decree, it ought to have been made on or before the 12th May, when the three 
. years had expired. The present application is consequently barred, and the 

appeal is dismissed with costs. 


€ 
Before Mr. Justios Jackson and Mr. Justice Mitter. 


SARBOREE KANTO BHUTTACHARJEE (ONR OF THE DEFENDANTS) v. ANADYA 
KANTO BHUTTAC. EE (PLansrirr).* 


Arbitration—Appeal—Act VIII of 1859, e, 825 (1). . 
` THe facts of the case are sufficiently stated in the judgment of the Court, 
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Baboo Hem Chunder Banerjee (Baboo Doorga Mohan Doss with him), 
for the respondent, took the preliminary objection that by s. 325, Act VILI 
of 1859, no appeal would be in this case. 


Baboo Hurry Mohun Chuckerbutty for the appellagt.—The award is incom- 
plete and does not decide all the matters referred. The arbitratora ought to 
have decided on all the issneg suhmitted to them. Where there is no good 
award an appeal lies — Sashti Charan Chatlerjee v. Tarak Chandra 
Chatterjee (2). 


Jkoxson, J.— The suit before the Munsif related to two items claimed by 
the plaintif one being a piece of land which he claimed as his own, and the 
other a right of way which he asserted over the defendant's land. It appears 

KR that seven issues were fixed in the Munsif’s Court for the determination of these 
questions. The parties then agreed to refer the matter to arbitration, and the 
suit was “accordingly referred to three arbitrators. What is material to be 
noted here is that the arbitrators in coming to an award took up specifically 
some of the issues framed in the Munsif’s Court, and declined to enter into 


` '  « Special Appeal, No. 822 of 1878, froma decree of the Judge of Nuddea, dated the 
10th September, 1872, affirming a decree of the Sudder Munsif of that district, dated 
the 29th December 1870. 
s D 
(1) See signs Së Ghow v. Ram Chand Ghdeo, ahte, p. 48, 
(2)8 B. L, R, 96, 


a 
e 
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others, But they determined the two matters jn issue between the parties, 
and having so determined them, and the award kaying been signed by all.the 
three arbitrators, two of them appear to have subjoined a suggestion in respect 
of the questions which had been determined by them, to the effect that if the 
defendant would construct a certain pucka drain, the necessity for cirrying 
out the award might not arise ns the plaintiff would then suffer no injury. 
The Munsif, on receiving this award, dealt with the suggestion so ndded as 
surplusage, and be gave the plaintiff a decree in accordance with the award 
signed by the three arbitrators. The defendant appealed to the District 
Court after having first unsuccessfully applied to the Munsff for a review of 
his judgment. In appeal he contended that the award was not a legal gend, 
and he sought to have the decree of the Court below set aside. The Judge 
found that the decree was in accordance with the award, and he considered 
himself precluded by the terms of s. 325 of the Civil Procedure Code from 
disturbing the decision of the.Court below. It is contended here in special 
appeal that the award was incomplete, because the seventh issue wag not 
decided, and also that the decree is not in accordance with the award, because 
it does not embody the final suggestion of two out of the three arbitrators. 
Now by s. 325 it is provided :—“ If the Court shall not see cause to remit 
the award, or any of the matters. referred to arbitration, for reconsidera’ 
tion in the manner aforesaid, and if no application shall have been made to set 
aside the award, or if the Court shall have refused such application, the Court 
shall proceed to pass judgment according to the award, or according to its own 
opinion on the special case, jf the award shall have been submitted to it in the 
form of special case; and upon the judgment which shall be so given, decree 
shall follow, and shall be carried into execution in the same manner as other 
decrees of the Court. In every case in which judgment shall be given according 
to the award, the judgment shall be final.” Tt is therefore the Court of first 
instance which determines—and it has full discretion in the matter—whether it 
will or will not remit the award for reconsideration, or set aside the award for 
any of the reasons stated in s. 324, and if it shall not gee cause so to do, 
it shall proceed to pass judgment according to the award, and grbëre it has so 
passed judgment, the judgment is final. It seems to me in this case that net 
merely did the Munsif refuse to remit or to Set aside the award, buthe did so for 
very good reasons. That being sv, the judgment is in every sense final, and 
the District Judge was quite right in holding that he*Led no authority to 
- interfere with that judgment in appeal. 7 


The special appeal is dismissed with costs. 
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S Before Mr. Justice Pontifex. 
BUTLER v. LLOYD. 

Act VIII of 1859, e, 281—Bad Fauh—Arrest in Execution of Decree— 

Appleation for Discharge. 


Tux defendant, who bad been arrested in execution of a decree for money 


. obtained by the plaintiff, applied for his discharge on the ground that he had 


no present means of satisfying the decree. 
` 


Mr. Lowe, on behalf of the plaintiff, opposed the application. He proposed 
to show that the debt in respect of which the decree was obtained arose out of 
a breach of trust committed by the defendant, and that therefore he had been 
guilty of such an act of bad fuith as disentitled him to be discharged. 
The words “bad faith” in s8. 281, Act VIII of 1859, had received different 
interpretations. Phear, J., in In re Soopersaud (1), in a considered judgment, 
held that the acts of bad faith referred to in the section included aots of bad faith 
committed in incurring the liability, and this was followed by Norman, d., in 
Smith v. Boggs (2); see also Passmore v. The Calcutta Docking Co, (8). 
"A centrary opinion was expressed by Macpherson, J., in In re a Prisoner (4), 
and again in Oriental Bank v. Manimaghab Sen (6), and this view was 
flso taken by Paul, J., in Jn re Gurudas Bose (6). Phear, J., is said to 
have altered his opinion in a case of Jadu Charan Johanis v. Gungadmul 
Paul, which, however, is not reported, e 

Mn Brunson for the defendant.—The balance of guthorities is in favor of 
the view taken by Macpherson, J. The words of s. 281 clearly show that the 
acts of bad faith referred to aye acts done for the purpose of obtaining the 
discharge. 8 : 

Ponrirex, J.—If there were no conflict of authority, I should have had no 
difficulty in following Macpherson, J.’s interpretation of this section. The 


“lost three degisions on the section are those: of Macpherson, Paul, and 


Norman, JJ. ‘Norman, J., does not decide the point; and Paul, J., follows 
Macpherson, J., who adheres to hig former decision that no bad faith, except 
bad faith in respect of the application, can be gone into, and I agree with 
him (7). LES 
Attorneys for the plaintiff : Messrs. Berners, Sanderson, and Upton. 
Attorney for the respondent: Baboo Bolye Chund Dutt. 


(1) 2 1. J., N. 8., 91. ment, His Lordship stated that he had 
(2) 5 B. L, R , App, 22. mentioned the point to Phea, J., who said 
(8) Bourke’s Rep., Pt. VIL 74. that to the best of his recollection he had 
(£) LI Ja N. 8,8 o deojded a case in accordance with the view 
(5) 8 B. L. R., App., 14. of Macpherson, Ją subsequently to the case 
(6) 7 B. L. R., App. 28., of In re Soopersaud (2 L J., N. 8. 91). 

(7) After delivering te above judg- S "e 5 


H 
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Before Mr. Justice Pontifer. 
BROOKE v. SURDYAL AND ANOTHER. 


Arbitration— Agreement to refer—Refusal of Arbitrator to act—Act VIII 
of 1859, ss. 319 & 326. 


Where parties had executed a deed agreeing to refer all matters in dispute to the 
arbitration of three persons, and one of the arbitrators refused to continue to act, and the 
other two consequently refused to proceed wath the reference, the Court refused to, order 
the agreement to be filed in Court, 


Is this case a rule had been issued calling on the defendants to show cause 
why a certain agreement, by which the parties had consented to refer all 
matters in dispute between them to three arbitrators therein named, should 
not be filed in Court, The deed, which was duly signed and executed by the 
parties thereto, provided that the award was to be the award of the three 
arbitrators therein named, but no provision was made for a difference of 
opinion between the arbitrators, or for the appointment of an umpire, or of 
other arbitrators in case any of the arbitrators thereby appointed should’ 
refuse or become incapable to act, The award was to be made by the 8th of 
February, but it was admittted that the time had been extended by the, 
arbitrators under a provision in that behalf. On the 20th February, in reply 
to a letter from the defendants’ attorneys, Mr. Monorieff, one of the arbitrators, 
informed them that Mr. Betts, another arbitrator, refused to act, and 
therefore the arbitration ‘vas at an end, and on the same day the attorney 
of the arbitrators sent them a formal notice to the same effect. On the 21st 
February an application was made to the Court, on the petition of the 
plaintiff, for an order that the agreement of reference should be filed in Court 
under the provisions of Act VIII of 1859, s. 326, and eventually a rule was 
issued calling on the defendants to show cause why the agreement should’not 
be filed. Ga D 

Mr. Branson showed cause. He contended that, on the date on «hich the 
application was made, there was, in fact, no agreement for arbitration in 
existence, inasmuch as before that date one of the arbitrators had refused to 
act, and the other arbitrators had given notice that the arbitration was gt an 
end. [Pomrirex, J.—Do not the words in the last part of s. 326 refer to 
s. 319, and make it applicable to this case fl No; they simply lay down the 
rules that shall be followed when tlie agreement for reference has been filed in 
Court; but here there is no agreement to file. HB 319 refors to a case 
where the Court has directed the reference; that is, suppose this agreement 
had been filed while pl the parties were bound by it, tlien, if an arbitrator 
refused to act, the Court might appoint another. H 
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Mr. Phillips, in support of the ‘rule, contended that the plaintiff had a 
right to have the agreement filed. No cause had been shown against it. The 
latter words of a, 826 clearly made all the provisions of Ch. vi of Act VUI 
of 1859 applicable to such a case, and under those provisions the Court could, 
if it thought right, appoint another arbitrator in place of the one who 


refused to act. è 


H 


Portrrsx, J.—In this case there has been an agreemest for reference to 
three arbitrators, one of whom has refused to act, and the other two have 
declined to go on with the reference. The.application now made to me is 
undet s. 326 to file the agreement; but this is clearly only preliminary to 
a further application under s. 819 for the appointment of a new arbi- 
trator. After an agreement such as that now before me haa been executed, 
any person who is a party to it is entitled to apply to the Court to have such 
agreement filed, and no party to such an agreement could hope successfully to 
oppose such application if all the arbitrators named in it were alive and 
willing to act. But it is quite a different thing when, upon making such an 
application, a party to the agreement is able to come in and show that, before 
the application was made, one of the arbitrators named in the deed had, in fact, 
“died, or, as in this cage, had refused to act in the matter. In guch a case, 
I think,.the contention is right that thg reference to the arbitration agreed 
upon between the’ parties no longer exists, so as to enable the Court to 


' direct that it should be filed; and if it were filed, I do not think the Court 


could exercise the power of appointing a new arbjtrator, because the arbitra- 
tor, yho has refused to act, refused before the order, of reference, directed by 
s. 326, was made by the Court. 

I refuse this application, therefore, on the ground that I cannot carry out 
the directions of s. 326, ‘the agreement shall be filed, and an order of 
reference to arbitration shall be made thereon,” as by the refusal of one of 


- the arbitrators named in the agreement to act it is no longer possible to make 


an order of reference under the agreement. But I shall, under the circum- 
stances, m&keno order as to the costs of this application. 


Attorney-for the plaintiff: Mr.*H. C. Chick. 


Attorneys for the defendants: Messrs. Robertson, Orr; Harriss, and Francis. 
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Bifore Mr. Justice Phear and Mr. Justice Morris. 


THE QUEEN v. AMANULLA.* 


Criminal Procedure Code (Act X of 1872), s. 249—Evidence of Witnesses 
before the Committing Officer. 


H 
L 


Uron the trial of the prisoner for the murder of his wife and infant 


` child, the witnesses for the prosecution gave evidence contradicting thé 


evidence given by them before the Committing Magistrate. 


The Sessions Judge, purporting to act under s. 249 of Act X of 1872, ` 


discarded the evidence taken before himself, and grounded his judgment on the 
evidence given before the Magistrate, and upon this evidence he convicted the 
prisoner and sentenced him to death, : 

‘Lhe prisoner appealed to the High Court. s 


Baboo Bhuggobutiy Churn Ghose for the appellant. 


Parar, J. (after stating the facts and various portions of the evidence 
ndduced on behalf of 'the prosecutiow, continued).—Now it is remarkable that 
all these witnesses, not even excepting the chowkedar, told different storiese 
altogether before the Sessions Court from those which they told béfore the 
Deputy Magistrate, —differert in material points. Ashirun, Upasha, and Duri 
had their depositions read to them, and denied the truth of the statements 
which they made before the Deputy Magistrate. It is quite clear then that 
these witnesses are in themselves untrustworthy, Their testimony before the 
Sessions Court could not be relied upon, nor did it make out the case which 
the prosecution came into Court to establish. There was one other witness 
besides those that I have spoken of, namely, the Superintendent of Police, who 
searched Amanulln’s house some fifteen or sixteen days after the occurrence, and 
spoke to traces of blood in various places. I shall have occasion te refhark moré 
particularly upon his evidence presently. It is enough for the present 
moment to say that, even taking it at the utmost which it can be tvorth, we 
think this man's testimony does not supply the defects apparent in the 
testimony of the other witnesses. The Sessions Judge perccived that the 
case for the prosecution was not made out by the testimony given before the 
Sessions Court, and he expressed his opinion that the principal witnesses 
had then perjured themselves. Indeed, two, if not three, of them he'directed 
to be sent before the Magistrate upon a charge of giving false evidence. 


Nevertheless, he convicted the prisoner of murdér, and sentencéd him to be 


* Criminal Appeal, No, 482 of 1874, against the order of (e Sessions Judge of Rung- 
pore, dated the 14th February 1874, . 
acs i ee 
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hanged. This is céttainly a somewhat startling result, and he arrived at it in 
the following way. After haking some analysis of the testimony of the 
witnesses before him, and! contrasting it with the depositions which they had 
made before the Deputy Magistrate, he says: “From the above abstract of 
the evidence of the witnesses as given before the Commitiing Officer and 
before this Court, it is evident that the two sets of evidence are contradictory 
and inconsistent with each other. The question now if whether the whole 
evidence ought to be treated as untrustworthy on the ground of those contradic- 
tions and inconsistencies, or whether a portion of it should be relied upon and 
made the basis of my judgment in the case? Now, as regards the evidence given 
by the witnesses before the Committing Officer, it must be observed that, at the 
time when they were examined by that Officer, they were apparently free 
from all external influence, and would have deposed to nothing but what 
they had witnessed ; while, on the other hand, when they gave their evidence 
before this Court, those interested in bringing about the prisoner's acquittal 
had had ample opportunity of tampering with the witnesses, and the witnesses 
themselves had also sufficient time to think over the consequences of their 
evidence. J have, therefore, very carefully considered both these seta of 
evidence, and have duly weighed the circumstances under which each ‘as 

«given, as also the arguments urged against its credibility by the prisoner's 
Counsel, and the conclusion at which I arrive is, that the testimony of the 
witnesses as given before the Committiilg Officer is to be believed, and I do 
“accordingly believe it, and acting under the provisions of s. 249, Criminal 
Procedure Code, I ground my judgment thereon.” 

In other words, the Judge founds his conviction of the prisoner on the SE 
of murder upon the testimony which was given before another judicial 
officer, not before himself, by the very persons who, according to his own 
view, before him showed thenwelves, in the very same matter, to be utterly 
unworthy of belief. Even ifs. 249 warranted the Court in taking such a step 
as this, it seems to me certainly an inordinately long step to take, And I 
might almost say that the logical consequence would be that the taking of 
evidence ig the Sessions Court might be altogether dispensed with. For if it is 
legitimate, proper, and safe that the Sessions Court should come to a verdict 
against the prisoner upon the evidence given before the Magistrate by wit- 
nesses who before the Sessions Court denied that evidence and showed them- 
selves unworthy of belief, a fortiori, it would be right, proper, and safe for the 
Sessions Court to found its judgment upon the evidence given before the 
Magistrate in those cases where the witnesses afterwards confirm that evidence 
by the testimony which they give in the Sessions Court. And I think that 
this very obvious consequence shows very conclusively that the Judge mis- 
apprehended the true scope of s. 249 of the Criminal Procedure Code, That 
section runs in these words :—‘* When a witness is produced before the Court 
of Session, or High Court, the evidence given by him before the Committing 
Magistrate may be referred to by the Court, if it was duly taken in the 
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presence of the accused person ; and the Court may, if it’think fit, ground its 
judgment thereon, although the witnesses may at the trial make statements 
inconsistent therewith.” A 

It appears to me that the Legislature in framing this enactment desired 
merely to authorize the Court to take a particular statement made by a 
witness before the Committing Magistrate as the true statement, notwithstand- 
ing that it was denfed, or a statement inconsistent therewith was made by the 
witness before the Court itself, if the Court could see from the evidence of 
that same witness before itself, or of other witnesses before itself, that the 
original statement was worthy of belief ;—not that the Coart should discard 
wholly the testimony of witnesses given before it, and have recourse to the 
testimony of the same persons which was given elsewhere before another 
judicial officer on the occasion of making the investigation preliminary to 
the final trial. The discretion which is conferred by the passage “if the 
Court thinks fit” in s. 249, is to be exercised upon substantial materials rightly 
before the Court, and reasonably sufficient to guide the judgment of the Court 
to the trath of the matter, and not, as was the case here, upon mere spécula- 
tion or conjecture. 

I think, therefore, that the prisoner ought not to have been convicted, and 
that the sentence of the Sessions Court should be set aside and the prisoner 
discharged, ; 

e D 

Monn, J.—I quite agree in the view of the evidence taken by my learned 
colleague in this case. I also think that it was not safe to convict the accused 
Amanulla solely on the evidtnce given by the witnesses before the Magistrate 
—witneases whom the Judge considered had perjured themselves before him. 
It seems to me that, under s. 249 of the Criminal Procedure Code, a Judge may 
base his judgment on the evidence given before,the Magistrate in the presence 
of the accused, when there are special and particular reasons for considering 
that evidence to be honest and true, and when that evidence is to 9 certain 
extent corroborated by independent testimony before himself. In the present 
instance there is nothing of this kind. There is really no one such substantive 
fact conclusively proved as can enable the Judge to say with eonfidence that 
the evidence given before the Magistrate Was true as opposed to what was said 
before himself. Nor can it be said that the Police Officer or any other witness 
before the Court of Session affords independent testimony corroboratjve of the 
evidence given before the Magistrate. It is most unfortunate that so much 
valuable time was lost in the prosecution of this case. The Police Officef who 
made the first enquiry considered that the mother and child had died of cholera, 
and that the case was not one of murder ; and certainly on the evidence, as it 
now comes before us, I think it impossible to say that there is any certainty 
in regard to the mother and child having been murdered by the prisoner. I 
therefore concur in ordering the discharge of the prisoner." 
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` Before Mr. Juice Markby and Mr. Justice Birch. 


1874 NEEL KANTO PANDIT AND oruers (PLaintirrs) v. JSUGG@OBUNDHOO GHOSE 
Jany. 8. AND OTHERS (DEFENDANTS),* 


Evidence Act (TI of 1872), 88. 60 § 67-—-Préof of Execution of Deed, 


` 


\ . Tae plaintiffs in this cage sued for a share of a garden on the allegation that 

Juggobundhoo, one of the defendants, dispossessed their father ten years ago. 

J uggobundhoo stated that his brother Rashbehary Ghose had purchased the 

garden i in 12686 (1860) from the plaintiffs’ father, and that he and his brother 
had been ever since in possession. p 

The defendants in the Munsif’s Court produced a bill of sale which purported 

to have been executed by the plaintiffs’ father ; and to prove this document 

e they called a Cazi, who deposed that the plaintiff’ father came before 

him accompanied by witnesses, and acknowledged the execution of the deed, 

which was then registered. 

The Munsif decided that the defendants had failed to make out their 
purchase, inasmuch as they had not proved the payment of any consideration- 
money, and he accordingly decreed the suit. > 

From that decision the defendants appealed, and the lower Appellate Court, 
believing the evidence of the Cazi, and beiitg.of opinion that the bill of sale 
Was thereby proved, allowed the appeal. j 

The plaintiffs appealed to the High Court. 


e 
Baboo Boma Churn Bannerjee, for the appellants, ¢ contended, that the bill of 
sale was not sufficiently proved : direct evidence of the executant’s handwriting 
ought to have been produced—s. 67 of Act I of 1872. That Act requires 
primary evidence of the signature of a person who is alleged to have signed 
a deed. 


Baboo Kally Prosonno Dutt, for the respondents, was not called upon. 
The judpmept of the Court was delivered by 


è “Marrer, J .—It appears that in this case the evidence which was given in 
support of the document upon which the defendants’ case depends was that 
of a Cazi before whom the vendor came and admitted the deed to be his, and 
caused it to be registered, bringing witnesses to his execution thereof, and 
in fact going pretty much through the same forms as are now in force under 

+ the Registration Act. Upon that evidence the lower Appellate Court very 
» *  natarally came to the conclusion that the deed was proved, and the only ques- 
tion which we have to consider is, whether the Court was precluded from doing 


* Special Appeal, No. %40 of 1878, against the deren of the Officiating Judge of East 
Burdwan, dated the 28th February 1878, reveising the decree Di die Munsif of Oulna, 
dated the 80th November 1872, 
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so by s, 67 of the Evidence Act. Now it is contendéd that that section 
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renders it necessary that direct evidence of the handwriting of the person who "Neat Kanto 


is alleged to have executed the deed must be given by some person who saw 
the signature affixed. But that is not so expressly stated in the section, and 
it does not appear to me that that was the intention of the Legislature. It 
seems to me that that section merely states with reference to deeds what is 
the universal rule in all cages, that the person who makes an allegation must 
prove it. It lays down no new rule whatever as to the kind of proof which 
must be given. Ih that respect the rule is precisely the same as it stood before. 
" It leaves it as before entirely to the discretion of the presiding judge of fact 
to determine what satisfies him that the document is a genuine one. 
It may perhaps be thought that s. 60 has some bearing on this “quee- 
“tion. ButI think ithas not, That section provides that when it (ùe., the oral 
evidence) refers to a fact which could be seen, it (Ge, the oral evidenca) must 
be the evidence of a witness who says he saw it. This last “it” is somewhat 
indefinite; but I think that this “it” has reference to the “ fact” previously 
spoken of; and I think the fact previously spoken of is the fact deposed to, 
and therefore not always the fact which it is ultimately intended to prove. 
In other words, I do not think it was intended by this section to exclude 
circumstantial evidence of things which could be seen, heard, and felt, though 
the wording of the section is undoubtedly eee and at first sight might 


appear to have that meaning. e 
The special appeal is dismissed with costs. . D 
g ' 
e D 


Before Mr. Justice Macpherson. 
HALFORD v, THE EAST INDIAN RAILWAY Co. 
Pleading— Offer without Prejudice—Aot VIII of 1859, s. 124. 


Tats was an application by the defendants for an order under s. 124,* Act 
VIII of 1859, directing the removal from the file, or the amendment of, the 
plaintiffs written statement on the ground that it contained irrelevant matter, 
namely, letters containing and relative to an offer made by the defendants 
without prejudice. ‘ 

The action was brought to recover damages for the .destructi¢n of the 
plaintiff's bungalow by reason of alleged negligence on the part of, the 
defendants. 

In his written statement the plaintiff set ont in full certain letters written 
by and to the defendants upon the matter indispute. In one of these letters the 
defendants, after denying their liability, said,— They” Ge, the defendants) 
“are, however, willing to offer you, without prejudice, the sum of Rs. 1,000 
in full of all demands.” In anstver to this the plaintift’s attorneys wrote,— 
“Mr, Halford, while claiming his right to be indemnified for the logs he has 
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sustained, has no wi¢h to make. any profit thereby, but he cannot put up with 
such n logs as an acceptance of your offer would entail, which he declines.” 
In ‘another letter the defendants said,—‘t The agency are pot prepared to 
increase the offer (without prejudice) which they have made.” 


Mr. Evans, on behalf of the defendants, contended that these letters, or sò 
much of them as related to the defendants’ offer, ought toebe expunged from 
the plaintiffs written statement as being irrelevant; 1 Taylor on Evidence, 
8. 720; Jones v. Foxall (1); Kasublal Day v. Tremearne (2)! and the Evidence 
Act (I of 1872),,8. 23. ‘The costa of this application should be borne by the 
plaintiff; Christie v. Christie (3). There the matter objected to was scandal- 
ous, but the Lord Chancellor states the principle generally that the offending 
party gust pay to the other parties the whole expense to which they have 
been put by his introduction of matter foreign to the suit, and which is of 
such a nature that it ought to be expunged at once, 

My. Lowe, for the plaintiff, contended that under the Civil Procedure Code 
the written statement was to be a complete narration of the facts; that in the 
letter containing the offer the defendants for the first time repudiated all 
liability, it was therefore the letter upon which the plaintiff was compelled to 
comé into Court; that if the whole letter had been written without prejudice, 
the case might have been different, but the*plaintiff was not bound to decide 
what portions of the letter were or were not evidence; and that the case 
of Christie v. Christie (4) being decided with respect to scandalous matter 
was inapplicable. ' 


Mr. Evans was heard in reply. 


e 

Macragrson, J., observed that there was no doubt that an offer made 
without prejudice should be omitted from the pleadings, and that there was 
also yo doubt that such portions of these letters as contained or related to the 
defendants’ offer might, and ought to, have been omitted. He accordingly 
ordered the parngraphs relating to the offer to be struck out of the plaintiff's 
written statement, and that the defendants should have the costs of the 
application. ` 


e 
Attorneys for the plaintiff: Messrs. Berners, Sanderson, and Upton. 


Attorneys for the defendants: Messrs. Chauntrell, Knowles, and Roberts. 


_, C1) 15 Beav., 838. (8) L. Ry 8 Ch., 499; s68 p. 506. 
(2) 8 B.L, Ru App., 12, (4) Id., 499. 
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S Feby. 9. 
Court Fees Act (VII of 1870), Sched. T, No. 11—Appointment by Will. 2 


Where a person having a life interest in a fond with a general and absolute power of 
appointment thereover exercises such power by will, no ad valorem fee is payable in 
respect of such fund fäer the Court Fees Act (VII of 1870). 


Casa referred So the Chief Justice under s. & of the Court Fees Act, 1870, 
by Mr. R. Belchambers, the Taxing Officer. 

“It appears that under the will of General Stephen David Riley (which was 
proved in this Court on the 5th of July 1867), Julia Oram, lately deceased, 
had a life interest in Rs. 10,000, with a general and absolute power of gppoint- 
ment over that sum. This power of appointment she has exercised by her will, 
of which the Administrator-General,-as ex-officio executor, has now applied 
for probate; and, on the authority of Platt v. Routh (1), which was affirmed 
by the House of Lords, Drake v. The Attorney-General (2), it is claimed on 
behalf of the Administrator-General that no probate duty is payable on the 
Ba. 10,000. `i 

“ The case cited was a decision on 65 Geo. II, e, 184, s. 38, the werds of which 
(‘ the estate and effecte of the deceased for, or in respect of which the probaté 
or letters of administration is or arg to be granted’) are similar to the words 
of the Court Fees Act, 1870, sched. i, cl. 11 (‘t Two per centum on the 
amount or value of the property in respect of which the probate or letters or 
certificate shall be granteda) In that case the power of appointment was 
treated as general and absolute, and the property appointed was treated as 
belonging to the estate of the person by whom the power of appointment was 
created, and not to the estate of the person making the appointment. 

“There is no distinction between that case and the present one, except that 
in that case probate duty had been paid on the property appointed when 
probate was obtained of the will which created the power of appointment, 
whereas in the present case no probate duty has been paid on the Rs. 10,000, 
the will of General Riley, which created the power of appointmemt over that 
sum, having been proved when only a fixed fee of Rs. 10 was payable under 
the Succession Act, and before any ad valorem fee was required te be paid. ¢ 

“Tt has been held that the payment of the fee of Rs, 10 is not equivalent to 
the payment of the ad valorem fee—Jn the Goods of W. G. Chalméts (3). 

“ By 23 and 24 Vict., 0.16 (passed since the decision in Drake e, The Attorney- 
General (2) ), it is provided (s. 4) that probate duty shall be levied and paid on 
personal property appointed by will under general power, and (s, &) that the 
same shall be a charge or burden upon such property, There is no similary 


provision in this country.” A 
(1) 6M, & W., 766., ®© S (2) 10 Cl. & Fin, 267, 
(8) 6 B. L. R, App., 187. at % 
e : : 
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1874 The opinion of the Chief Justice was as follows :— 


In tHE GooD} ` 4 $ 
or JULIA Couom, O.J.—I think the ad valorem fee is not payable. If the words in the 


ei Schedule were construed so as to make it payable, the serious difficulties 
referred to by the Court of Exchequer in Platt v. Roufh (1) would arise. 
There is no provision in the Court Fees Act to make the ad valorem fee a 
charge upon the Rs. 10,000. 8 
S Before Mr. Justice Markby and Mr. Justice Birch. 
1878 QUEEN v. HATU KHAN.* 
Dec. 16, $ 


Criminal Procedure Code (Act X of 1872), ss. 296, 297—Powers of 
High Court—Sentence of Acquittal. 


In this case, in which the accused was charged under ss. 141, 441, and 362 
of thé Penal Code, the Deputy Magistrate, after hearing two of the prosecutor's 
witnesses only, and without taking the evidence of the’ remaining witnesses 
named by the prosecutor, two of whom at least were present at the trial, and 
without examining the prosecutor himself in the presence of the accused, 
passed a judgment ‘of acquittal under s. 211 of the Criminal Procedure 
Code. ` KR 
* The Magistrate, being of opinion that such judgment was illegal, reported 
the case and forwarded the record thereof to the High Court under s. 296 of 
the Criminal Procedure Code, with a request that that Court would pass “an 
order “directing the retrial of the accused with observance of the proper 
procedure,” 


The judgment of the High Court was delivered by 


Marrey, J.—We do not think that we have power to do what the Officiat- 
ing Magistrate asks, namely, to set aside the acquittal of the prisoner, and to 
ditect a retrial. e The proceedings of the Deputy Magistrate were undoubtedly 
illegal, but they have resulted in the acquittal of the prisoner, and we are 
not empoweréd by the Criminal Procedure Code to interfere when a prisoner 
has been improperly acquitted. If a prisoner has been improperly discharged, 
we may order him tò be tried, or to be committed for trial, under the second 
clause of s. 297. If the Legislature had also intended us to interfere 

. when the prisoner was acquitted, it would undoubtedly have been so expressed 
. + in that clause. 


GE * Criminal Reference from tho Officiating Magistrate of Bograh, dated the 12th Novem- 
ber 1878, SF e 


(1) 6 M, & W., 756. 


HIGH COURT CIRCULARS, &, 


HIGH COURT CIRCULARS, Ze 


Ir is ordered that the following Rule be read and passed as a 
Rule of the High Court of Judicature at Fort William in 
Bengal, Original Jurisdiction, to take effect from the 22nd day, 
of August 1873:— f 

Documents and books produced with a plaint shall be, pro- 
duced at the same time as the plaint is presented to the Court, 
by the plaintiff or his Attorney, already marked alphabetically, 
and. with the entries on which the plaintiff relies in each book 
already marked numerically, and with the words “ produced 
with theplaint in suit No. © - of 187 , this day 
of 187 ,” already written after the mark on each 
document, book, or entry. 


T. B. KEMP. H 
S LOUIS 8. JACKSON. 
i J. B. PHEAR. Ss 
A. G. MAOPHERSON. 
. W. MARKBY. 

D F’ A. GLOVER. 
*DWARKANATH MITTER. 
CHARLES PONTIFRX. 
G. BIRCH, i 
G. G. MORRIS.. 7 . 


RULES FOR ADMISSION OF VAKERLS IN THE HIGH ‘COURT. 


1, Every person, before being admitted to practise as a 
vakeel in the High Court, shall have obtained the degree of 
Bachelor of Laws in the University of Calcutta, Madras, or 
Bombay. ge 

2, Except as mentioned in Rules 20 and 23, every person, 
before ‘being admitted as a pleader in the High Court, shall 
serve a regular clerkship (o some attorney or’ vakeel of the 
High Court, to be approved by the Court before the contract 
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is entered into, tinder Articles of Clerkship by contract in writing 
pursuant to the Rules hereinafter contained, for the full period 
of two years. 

3.. The term of service required by the last preceding Rule 
need not be all under one and the same contract, nor to one and ` 
the same person, but may be to different persons by virtue of 
an assignment or assignments, or by virtue of guccessive inde- 
pendent contracts, upon the dissolution of the original, or 
succeeding contract. ` 

4. The person under whom the Articles shall be served shall, 
during the whole period of the service, be actually practising 


ag an attorney or vakeel in the High Court. 


6. No person, who is himself acting as clerk to an attorney 
or ,vakeel, shall be able to take any clerk for service under 
Articles. 

‘6. No person shall be capable of service under these Rules 


. until he shall have passed the B.A. Examination of the Univer- 


sity of Calcutta, Madras, or Bombay. 
7. The contract in writing, whereby a person shall engage 


“as aforesaid to serve as a clerk to any attorney or vakeel, shall 


be filed with the Registrar of the High Court on the Appellate 
side, within one calendar month after the pxecution of the same, 
together with an affidavit by such attorney or vakeel that he 
has been himself duly admitted, and has been practising for 
five years as an attorney or vakeel, and that such contract has 
been duly executed by himself and by the clerk therein men- 
tioned. And in every such affidavit shall be specified the name 
vf the ‘Attarney or vakeel, and his place of abode or business, 
nd (he name of the clerk and bis place of abode, together with 
the day on which the contract was actually executed. 

8. kn case the Articles of Clerkship shall be assigned, the 
assignment shall be in writing, and shall be in like manner filed 
within one calendar month after the execution thereof, together 
with æn affidavit that the same has been executed by all the 
necessary parties. And in every such affidavit shall be specified 
the name of the attorney or vakeel to whom the Articles are 
assigned, and ‘his place of business, together with the day on 
which the assignment was actually executed. ° 
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9. If by reason of death, or for any other ggod and sufficient 1874 


reason, an assignment of the Articles cannot be obtained, a fresh?” Souen, 


contract in writing shall be entered into by the clerk with the 
person under whom the service is continued, which shall be 
filed in the manner and with the affidavit prescribed by Rule 8. 

10. In case,the contract or assignment, together with the 
necessary affidavit, be not filed within the time specified, the 
same may be filed with the said Registrar after the expiration 
thereof; but the service of such clerk shall be reckoned to 
have been commenced or renewed from the date of filing'such 
contract or assignment unless the Court shall otherwise order. 

11. Every person who shall be articled to serve as a clerk 
to a vakeel or attorney for the purpose of being admitted as a 
vakeel shall, during the whole period of such service, continue, 
and be really and actually employed by such attorney or pléader 
in the proper business, practice, and entployment of an attorney 
or vakeel. 

12. Before any person shall be admitted as a vakeel in thé 
High Court, he shall sign and file with such Registrar as afore- 
said answers to the questions contained in the Schedule As, 
hereunto annexed; and the person or persons under whom he 
shall have served his Articles shall sign and file answers to the 
questions contained fh the Schedule B., hereunto annexed, as 
also a certificate in the form given therein. 

13. In case the applicant should “show sufficient cause to 
the satisfaction of the Court why the last Rule cannot be fully 
complied with, it shall be in the power of the Court to dispense 
with any part of this Rule which it may think fit and reasonable. . 

14. The applicant shall in all cases produce satisfactory 
testimonials as to his good character. D S 

15. The applicant shall also, if required, sign and leave 
with the said Registrar answers in writing to such other ques- 
tions as shall be directed by the Court touching the service and 
conduct of the applicant, and also, if required, attend the Court 
personally for the purpose of giving further explanation touch- 
ing the same; and shall also, if required, procure the. attend- 
ance of the person or persons with whom he shall haye served his 


clerkship as afoneBaid, to answer either personally or in writing 
A 
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any questions teuching such service or conduct, or shall make 
‘proof to the satisfaction of the Court of his Geh to pro- 
cure the same. > 

16. Upon compliance with the aforesaid Rules, if the Court 
shall be satisfied, as to the fitness and capacity of the applicant, 
a certificate shall be granted to him in the follogying fofm :— 

In pursuance of the Rules of the High Court relative to the 
admission of vakeels, it is hereby certified that ‘A. B. has com- 
plied with the requirements of the said Rules, and that he isa 
fit and proper person to be admitted to practise as a vakeel 


“in the, High Court. 


, (Sda.) C. D., 
A Judge of the High Court. 


< 17. Any person intending to apply to be admitted to prac- 
tise ‘as a pleader in the High Court shall also give one month’s 
notice in writing to the Registrar aforesaid stating his intention, 
and shall also insert in the Calcutta Gazette a like notice for 
four successive weeks prior to his application. 

18. ‘Any person who has been admitted to the degree of 
B.L. in the University of Calcutta, Madras, or Bombay, and 
who shall produce the certificate mentioned in Rule 16, 
shall, after giving the notice required by Rule 17, be enrolled 
as a vakeel of the High Court. 

19. Any person who, has been admitted to the degree of 
B.L. in the University of Calcutta, Madras, or Bombay, and 
who shall prove to the satisfaction of the Court that he has 
bond fide practised four years as a pleader in one or more of 
the Courts of the mofussil, subject to the jurisdiction of the 
High Court, and that he is a person of good character, may, 
after giving the notice required by Rule 17, be admitted to prac- 
tise in the High Court as a vakeel without servico under 
Articles. f 

20, Every person applying to be admitted under the last 
Rule shall, one month prior to admission, leave with such 
Registrar, as aforesaid, answers to the questions contained in 
the Schedule C., hereunto annexed, and also a certificate or 
certificates in the form contained, in Schedule D., hereunto 
annexed. , "e 
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21. In case the applicant should show sufficient cause to 1874 
the satisfaction of the Court why the last Rule cannot ber " Bous 
complied with, it shall be in the power of the Court to dispense 
with any part of ‘this Rule upon such terms as it may think fit 
and reasonable. 

22. An applicant under Rule 19 shall in all cases produce 
satisfactory testimonials as to his good character; and-shall also, 
if required, leave with the said Registrar answers in writing to 
such questions as the Court shall direct touching the qualifica: 
tion of such person to be admitted as ‘a vakeel in the High 
Court; and shall, if required, attend the Court personally for 
the purpose of giving further explanation touching the same. 

23, Any attorney of the High Court, who shall establish 
to the satisfaction of the Court that he has bond fide practised ` 
as such for the period of thtee years, and that. he is a person 
of good character and ability, may be admitted to practise in 
the High Court as a vakeel. ' 

24. These Rules shall come into force on the Ist tay of 


January 1874. e 
R. COUCH. 
T. B. KEMP, D 
á LOUIS 8. JAOKSON. 
de J.B.PHEAR. . 
A. QG. MACPHERSON. 
S W. MARKBY. í 
F’ A. GLOVER. 
DWARKANATH Ve 
0. PONTIFEX. 
E. G. BIRCH. 7 
G. G. MORRIS. be ë 
11th September 1873. R í 





ScuEDULE A. 


Questions as to due Service of Articles to be ‘answered by the 
Applicant. ` ` 

1. What was your age at your last birthday? a 

2. Have you served the whole term of your Articles at the ` + 
place where the person or persons to whom you were articled 
or assigned carried on his or their’ business ? gnd, if.not, state 
for what reason * 

` S e "` 


1874 


e & 


, BENGAL LAW REPORTS. (VOL. XU. 


id D 


3. Have you, at any time during the term of your Articles, 


Boss, “ been absent without the permission of the person or persons to 


fession of an attorney or vakeol? e 


whom you were articled or assigned? and, if go, state the length 
and occasions of such absence. 

4. Have you, during the period of your Articles, been 
engaged or concerned in any, and, if any, what profession, 
business or employment, other than your professional employ- 
ment, as clerk to the person or persons to whfom you were 
articled or assigned ? 

"6, Have you, since the expiration of your Articles, been 
engaged or concerned, and for how long a time, in any, and, 
if any, what profession, trade, business or employment, other 
than the profession of an attorney or vakeel ? 





SoHEDULE B. 


Questions to be answered, and Certificate to be given, by the 
Person or Persons with whom the Clerk may have served any 
part of his time under Articles. ° 


L Has A. B. served the whole period of his Articles at the 
place where you carry on your Kee and, if not, state 
the reason. 

2. Has the said A B. at any time, TA the period of his 
Articles, been absent? and, if so, state the length and occasions 
of such absence. 

3. Has the said A. B. , during the whole period of his Articles, 
been engaged or concerned in any, and, if any, what profession, 
business or employment, other than his professional employ- 


ment as your articled clerk? . 


4, Has the said A. B. during the whole period of his clerk- 
ship, with the exeeptions above mentioned, been faithfully and 
diligently employed in your professional business of an attorney 
[or vakeel, as the case may be]? 

5. Hás the said A. B., since the expiration of his Articles, 
been engaged or concerned, and for how long a time, in any 
profession, trade, business or employment, other than the pro. 


bt e d 
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And Ido hereby certify that the said A. B. has duly and | 1874 


faithfully served under his Articles of clerkship [or assignment’ Rotes- 
of Articles, as the case may be] bearing Mate, &c., for the term 

therein expressed, and that he isa fit and proper person to be 

. admitted as a vakeel of the High Court. 


ScnEDULE C. 


$ 
. 


1. What was your age last birthday ? 

2. What is the date of your enrolment as a pleader, and 
where were you enrolled ? 

3. Have you practised in one or several Courts? State the 
periods during which you practised in each, and the dates of the 
beginning and end of each period. , . 

4. Have you at any time been engaged or ooncerned, in any, 
and, if any, what profession, business or employment, other 
than that of a pleader? If so, when, and for what period?. ` 


D 
L 


eg 


e SOHEDULE D 


I, ©. D., Districf Judge [or Subordinate Judge, or Munsif, f 
as the case may be] do certify that to the best of my belief 
A. B. practised in my Court regularly as a pleader from the 
day of 18 to the day of 18 
and that he was diligent and faithful in the performance of his 
duties, and that he is a fit and proper person to be, admitted 
as a vakeel of the High Court. i 


4 


- (Signed) GO GN 


Rules drawn up in accordance with s. 4, Act KX of 1865, for 
the Qualification, Admission, and Enrolment of Pieaders and 
Mookhtars in Mofussil Courts. 


` 1. _ Pleaders in the Mofassil Courts of the. Regulation 
Provinces, within the limits of the jurisdiction of the High 
Court, shall, aseYegards’ qualification, be of two grades. 

e 3 St 
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2. Those of the higher grade shall be competent to appear, 
plead, and act in any Civil or Criminal Court subordinate to, 
and within the limits of, the general jurisdiction of the High 
Court, and also before the Board of Revenue, or in any Reve- 
nue Court or office within the said limits: provided that they 
shall not appear, plead, or act in the High Court. 

3. Those of the lower grade shall be competent to appear, 
plead, and act in the Courts of Munsifs, and in Small Cause 
Courts, and in the Courts of Officers in the District of Cachar, 
and the Divisions of Assam, Chota Nagpore, and Cooch Behar, 
exercising the powers of Munsifs, under the Bengal Civil 
Courts Act, 1871. i ° 

4. Mookhtars duly admitted and enrolled may, gubject to 
the conditions of their certificates as to the class of Courts in 
which they are authorized to practise, appear, and act in any Civil 
Court, and may appear, plead, and act in any Criminal Court 
within the same limits: provided that they shall not appear, 
plead, or act in the High Court. 

5. The Examiners hereinafter mentioned shall be the per- 
sgns appointed to be Examiners by the Lieutenant-Governor of 
Bengal, under the provisions of Act XX of 1865. 





Qualifications for Pleaders of the higher Grade. 


6. Every person may be admitted as a pleader of the higher 
grade, who shall be qualified as hereinafter prescribed, that is to 
say—" a 

let. —If he*shall have obtained the deans of Bachelor of Law 
of one of the Universities ofsCalcutta, Madras, or Bombay, or 
shall be a Licentiate in Law of one of the said Universites: 
provided that his-application for admission as a pleader be made 
withia one year from the time of his obtaining such degree or 
license, or within such further time as the High Court shall for 


` any special reason allow; or 


2nd.—If he produce a certificate from the Examiners that he 
has passed in the first class an examination in the subjects 
prescribed from time to time by the High*Court for such 
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examination, Such subjects shall, until -further order by the 


Court, be as follows ;— i— 


HIGHER GRADE. 


Subjects. 
lsi—The law of property our- 
rent in Bengal :— 


A.—With reference to the per- 
manent settlement; to the Govern- 
ment lien on land; to claims to 
hold land exempt from the payment 
of revenue; and to the mode in 
which estates can be brought to 
sole for arrears of revenue. 

B.—The law of under-tenures, 
and the mode in which the same 
can be brought to sale for arrears of 
rent, 


O,—The relation of landlord and 
tenant. 
D.— Mortgages, Registration of 
Assurances. 


E.—The Hindoo Law of Inherit- 
ance, Succession, and Adoption. 


F.—Mahomeden Law. 


G.—The Indian Succession Act. © 

Qnd.—Obligations arising from 
contracts. 

Srd.—Civil Procedure. 


4th.—The Law of Evidence. 
Sc. he Law relating to 
Stamps. 
GO —The Law of Limitation. 
4th—Oriminal Law’ and Pro- 
. cedure. 


Regulations, Enactments, and Texte 
books, 


Regulations (Bengal) I, VII, X, 
XIV, XIX, and XLIV of 1793, and 
the Regulations and Acts by which the 
same have been altered; Act XI of 
1859, and the preamble to Regulation 
(Bengal) IL of 1793. 


Regulations (Bengal) VIII of 1819; 
Act VII of 1865 (Bengal Coungil) ; 
Act VIII of 1869, B.C. (except as to 
candidates to practise in Orissa, Chota 
_Nagpore, and Assam, who will be 
“required, as heretofore, to pass in Act X, 
of 1869). 

Act VIO of 1869, BO. Se as 
above, 

Macpherson on Mortgages; "Act VIO 
of 1871. ‘ 

Dayabhaga and Mitakshara; Dattaka 
Chandrika, and Macnaghten’s Prin- 
ciples gf Hindoo Law, first seven 
chapters. 

Macnaghten’s Principles of Maho- 
medan Law, except Chapter 9. , 

Act X of 18665; Act XXI of 1870. 


Macpherson on Contracts; Act Ix 
of 1872, : Ee 

Act VII of 1869; Act XXIII of 
1861; Act XI of 1865. : 

Act I of 1872. 

Act XVII of 1869; and Act VII 
of 1870. e 

Act IX of 1871. 

“The Indian Penal Code (Act XLV 
of 1860; Act XXVII of 1870), and the 
Code of Criminal Procedure, Act X 
of,1872. e 

` 2-8 
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7. The applitation tq the High Court for admission shall be 
made within one year from the time of the applicant’s passing the 
examination, or within such further time as the Court shall for 
any special reason allow. 

8. In order to qualify a person to present himself for the 
examination required by these Rules for the higher grade— 

1st.—He must hold a certificate of having pagsed the First 
Arts Examination of the University of Calcutta, Madras, or 
Bombay, or the first public examination before Moderators at 
Oxford, or the previous examination at Cambridge, or the 
preliminary examination in Arts in one of the Scotch Universi- 
ties, or the examination in Arts for the second grade at Durham, 
or the matriculation examination at the University of Dublin 


. or London, or a certificate of having passed some other publio 


examination which shall be certified by not less than three 
Judges of the High Court as being in their opinion equivalent 
to one or other of the abovementioned examinations. 


2nd.— He must holds certificate of having regularly attended 


a full course of Lectures in Law at one of the Colleges affiliated 
to the Calcutta University, or such Law Lectures elsewhere as 
shall be deemed by the High Court to be sufficient. 

3rd.—He must produce a satisfactorys certificate of good 
moral character, and be above the age of 20 years, 

9. Every candidate for examination for the higher grade 
shall, on or before the lst of November in each year, give notice 
to the Secretary to the Board of Examiners of his intention to 
present himself at the ensuing examination, and he shall establish 
td their satisfaction that he possesses the qualifications declared 
by Rule 8 to be necessary for such candidates. 

10, The Examiners, if satisfied that the candidate possesses 
such qu@lifications, shall thereupon enter his name, the name of 
his father, his place of residence, and his age, in a register, with 
a certificate to the effect that the Examiners are satisfied that 
he possesses the necessary qualifications. 

11. Before the date of examination, every candidate for the 
higher grade shall pay a fee of Ra. 30 into the Government 
Treasury at Calcutta, and shall produce to tl. Examiners the 
receipt for the said sum of Rs. 30, 


H 
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12, Any person who shall have pagsed thesexamination as a 
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pleader of the higher grade, or who shall have obtained he Ross. 


degree of Bachelor in Law of one of the Universities of Cal- 
cutta, Madras, or Bombay, or of Licentiate in Law of one of 
the said Universities, and who shall desire to be admitted to 
practise, shall pay into the Government Treasury of the District- 
in which he shgll intend to practise Rs, 26, and shall, on present- 
ation of the certificate of the Examiners or of his diploma, and 
the receipt for the said sum of Rs. 25, be entitled to apply to 
the High Court for admission and enrolment. 

13. The application, together with the certificate and receipt 
required by Rule 12,. shall be presented to the Judge of the 
„District in which the applicant. intends ordinarily to practise, and 


shall be forwarded by the Judge to the Registrar of the High | 


Court, with such remarks as he may think fit to make thereon, 

14, The name of the applicant and his place of abode, 
together with his father’s name and place of abode, shall be 
affixed in some conspicuous place in the Court-house of the 
Judge to whom the application is sent, and also in the High 
Court, at least six weeks before the applicant is admitted to 
practise. 

16. The High Gout may call for evidence of the respect- 
ability of the applicant in any cage in which it may be deemed 
necessary. . 

16. Upon, the applicant’s being admitted and enrolled by 
the High Court, a certificate to that effect shall be forwarded 
by the Registrar of the High Court to the Judge of the District, 
who, upon the applicant’s delivering and leaving with hima 
declaration in writing signed by the said applicant, in copform- 
ity with the recital in the form of certificate given in the 
2nd Schedule to Act XX of 1866, shall grant him a certificate 
as required by the said Act. 


Qualifications for Pleaders of the lower Grade. 
17, Every person may be admitted as a pleader of lower 
grade who shall produce a certificate from tht Board of Examin- 
ers ee he has passed in the second clags an examination in 


e 
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1874. the same subject§ as are prescribed for pleaders of the higher 
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‘grade under the provisions of Rule 6. 

18. The application to the High Court for admission shall 
be made within one year from the time of the applicant’s passing 
the examination, or within such further time as the Court shall 
for any special reason allow. K 
` 19. In order to qualify a person to present himself for 
examination for the lower grade— 

+ 1st.—He must hold a certificate of having passed the entrance 
examination of the University of Calcutta, Madrae, or Bombay 
in the’ first or second class, or the first public examination 
before Moderators at Oxford, or the previous examination in 
Arts in one of the Scotch Universities, or the matriculation 


examination at the University of Dublin or London, or a cer- 


tificate of having passed some other public examination which 
shall be certified: by not less than three Judges of the High 
Court as being in their opinion equivalent to one or other of 
the above-mentioned examinations. 

2Qnd.—He must produce a satisfactory certificate “of good 
moral character, and be above the age of 20 years. 

20. Every candidate for examinatiow for the lower grade 
shall, on or before the Let November jm each year, give 
notice to the Examiners of his intention to present himself at 
the ensuing examination, and shall establish to the satisfaction 
of the said Examiners that he possesses the qualifications 
poa by Rule -19 to be necessary for such candidates. 

. The Examiners, if satisfied that the candidate possesses 
A qualifications, shall thereupon enter his name, the name of 
his father, bis place of residence, and his age in a register, with 
a certificate to the effect that they have been satisfied that he 
possesses” a necessary qualification, and shall furnish the can 
didate with a copy of, or an extract from, the said register. 

22, Before the date of examination every candidate for the 
lower grade shall pay a fee of Rs. 20 into the Government 
Treasury, and shall furnish to the Examiners the receipt for 
the said fee of Rs. 20. 

23, Any person who shall have’ passed forthe lower grade 
under the preceding Rule, and who shall desire to begadifitted, 

. i , 
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shall pay into the Government Treasury of thé District in which + 1874 


he shall intend to practise Rs. 16, and shall, on presentation of 
the Examiners’ certificate and of the receipt for the said sum 
of Re. 15, be entitled to. apply to the High Court for admission 
and enrolment. 

24, The application, together with certificate and receipt 
mentioned ineRule 23, shall be presented to the Judge of the 
District in which the applicant intends ordinarily to practise, 
and shall be forwarded by him to the Registrar of the High 
Court, with any remarks which he may think fit to make 
thereon. 

25. The name of the applicant and his place of abode, together 
with his father’s name and place of abode, shall be affixed in 
gome conspicuous place in the Court-house of the Judge to 
whom the application is sent, and also in the High Court, at 
least six weeks before the applicant is admitted to practise. 

26. The High Court may call for evidence of the respectability 
of the applicant in any casein which it may think it necessary. 

27. Upon the applicant’s being admitted and enrolled ky 
the High Court, a certificate to that effect shall be forwarded 
by the Registrar of the High Court to the Judge of the District, 
who, upon the appleant’s delivering and leaving with him a 
_ declaration in writing signed by the said applicant, in conformity 

with the recital in the form of certific&te given in the 2nd Sehe- 
dule to Act XX of 1865, shall grant him a certificate as 
required by the said Act. 
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Rules for Mookhtars, 7 9 

28. Every person may be admitted as a mookhtay who shall 
be qualified as hereinafter prescribed, that is to say— 

(1) If he shall be qualified to be admitted+as a pfeader of 
either grade: provided that his application to be admitted as 
a mookhtar shall be made within one year from the time of his 
obtaining such degree or license, or within such further time 
as the Court shall for any special reason allow; or 

(2) If he shall produce a certificate from, the Examiners 
that he has paaged an examination in the subjects prescribed 
from Aas to time by the High Court fdr the examination of 
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Bores. follows :— D j 


r 


Code of Civil Procedure, 
Law of Limitation, 
Stamp Laws, 
Small Cause Court Act. S 
Penal Code. 
Code of Criminal Procedure, 
. Registration Act. 

i Evidence Act. 

Contract Act. 


` 


29. In order to qualify a person to present himself for the 
examination required by these Rules for mookhtare— 

(1) He must hold a certificate of having passed the 
entrance examination of the University of Calcutta, Madras, 
or Bombay, or a certificate of having passed the vernacular or 
Minor scholarship examination, or some other public examination 
cortified-by the Director of Public Instruction, or by an Tnapec- 
ter of Schools to be equivalent thereto. 

(2) De must produce a satisfactory certificate of good moral 
character, and be above the age of 20 yefrs. 


30. Every candidate for examination Tan a mookhtar shall, 
on or before the Ist of December of each year, give notice to 
the Examiners of his intention to present himself at the ensuing 
examination, and shall establish to their satisfaction that he 
possesses all the qualifications declared by Rule 29 to be 
necessary fop such candidates. ' 


“31, The Examiners, if satisfied that the candidate possesses 
such qualifications, shall thereupon enter his name, the name 
of his father, hig place of residence, and his age, in a register, 
with a certificate to the effect that they have been satisfied that 
he possesses the necessary qualifications, and shall furnish the 
candidate with a copy of, or an extract from, the said register. 


32. Before the date of examination every candidate shall 
pay a fee of Rs. 15 into the Government Treasury of the 
District, and shall furnish to the Examiners the receipt for the 
said fee of Ra. 16. + { 
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33. Any person who shall pass the examiftation as a mookh- « 1874 


tar, and who shall desire to be admitted, shall pay into the 
. Government Treasury of the District’in which he shall intend 
to practise Rs. 10, and shall, on presentation of the certificate 
of the Examiners, and of the receipt for the said sum of Rs. 10, 
be entitled to apply to the High Court for admission and enrol- 
ment. 

34. The applieation, together with the certificate and the 
receipt required by Rule 33, shall be presented to the Judge 
of the District in which the applicant intends ordinarily to 
practise, and shall be forwarded by the Judge to the Régistrar 
of the High Court, with such remarks as he may think fit to 
make thereon.. 

35. The name of the applicant and his place of abode, 
together with his father’s name and place of abode, shall be 
affixed in some conspicuous place in the Court-house of the 
Judge to whom the application is sent, and also in the High 
Court at least three weeks before. the applicant is admitted to 
practise. 

36. The High Court may call for evidence of the Hnede 
ability of the applican in any case in which it may think it 
necessary. e f ° 

37. Upon the applicant’s being admitted and enrolled by 
the High Court, a certificate to that ‘effect shall be forwarded 
by the Registrar of the High Court to the Judge of the District, 
who, upon the applicant’s delivering and leaving with him a 
declaration in writing signed by the said applicant, in fonform- 
ity with the recital in the form of certificate biven in the 
2nd Schedule to Act XX of 1865,shall grant him a certificate 
as required by the said Act. 

38. If any person having passed the examination’ entitling 
him to be admitted and enrolled as a mookhtar shall fail to 
apply for such admission and enrolment for a period of one 


RULES, 


year, he shall not be admitted and enrolled, unless by special * - 


order of the High Court the time for such application shall be 
extended. 

39. If any person having been admitted and enrolled as a 
pleadd: oymookhtar shall neglect to take put’ a certificate, or 
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e having obtained ® certificate, shall fail to renew it for a period ` 


of three years, he shall be suspended, and shall not be entitled 
to receive a certificate, or to have his certificate renewed without 
further orders of the High Court. 

40. Any person who, having been admitted as pleader or 
mookhtar, shall accept any appointment under Government, or 
shall enter into any trade or other business, shgll give notice 
thereof to the High Court, who may thereupon suspend such 
pleader or mookhtar from practice, or pass such orders as the 
said Court may think fit. 

41, ‘Any person who shall hold any appointment under ` 
Government, or shall carry on an trade or other business at 
the time of his application for admission as a pleader or mookh- 
tar shall state the fact in his application for admission, and the 
High Court may refuse to admit such person, or pass such 


orders thereon as it thinks proper. 


-42, Any wilful violation of any of the above Rules shall 
subject a pleader or mookhtar to suspension or dismissal, 

43. These Rules shall come into force on the Ist day of 
January 4874, except so far as they relate to the qualifications 
required by Clause 1 of Rules 8, 19, and 20. respectively, as to 
which: the Rules now in force shall contjnue until the Ist of 
January 1875. 
l g ; R. COUCH. 

F. B. KEMP. 
LOUIS 8. JACKSON. 
R ` J. B. PHHAR. 
rae E a A. G. MAOPHERSON. 
D W. MARKBY, 
"oʻ s F. A. GLOVER. 
DWARKANATH MITTER. 
s Cari 0. PONTIFEX. 
E. G. BIROH. 
G. G. MORRIS. 


11th September 1873. 
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CIRCULAR ORDER No. % 


Dated Calcutta, the 15th July 1873. 

Ar the instance of the Government of Bengal, the High 
Court directs that all Sessions 

Ae SR Judges and Magistrates, when pass- 


The ae ae Cou i, e, Chiof ing sentences, after their roarrest, 

Justice. on prisoners who have escaped, will 

The Hon. Louis 8. Jackson, 

» F. A. Glover, carefully comply with the provi- 

» EG Biroh, Judges. sions of Section 316 of the Code 

of Criminal Procedure, aud specify 

in the warrant the date from which sentence is to take effect, 

whether at once, or after a lapse of a period equivalent to the 

portion of the prisoner’s original sentence which, remained 

unexpired at the time of his escape; the date on which “the 

original sentence, of which the currency was interrupted by the 
escape, will expire being clearly shown. 

By order of the High Court, 
° (Sd) W.M. SOUTTAR, 
Registrar. Z 


CIRCULAR MEMO. No. 7. . 


Dated Calcutta, the 30th July 1873. 


THE correspondence reproduced 


HIGH COURT. below is forwarded for the informa- 
ENGLIBSI DEPARTMENT, : : ` 

GZaanal, tion and guidance of Sessions 

Judges and Magistrates. > S 

By order of the High Court, e 

(S4) W.M.SOUTTAR," 

Registrar. H 

Extract, paragraphs 1, 2, and 3, from a letter from the Offciat- 
ing Additional Sessions Judge of. » No. 162, dated 

10th July 1873. f : 


(1.) In all criminal cases which come before me from Native 
Deputy Magistrates, I find that, while all the witnesses’ deposi- 
‘tions are written by the Deputy Magistrates with their own hands, 
E the confession ‘of a prisoner has tp be recorded, the 

3—B 


s e 


17. 


, 1878 
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Magistrate allows a Mohurrir to write it, and contents himself 
‘with making English notes of the substance of the confession, 
though it is needless to’remark that.the importance of having an 
accurate record of the statement made is far the greater with 
respect to confessions. 
(2.) I wrote six months ago to the Magistrate of 
on the subject of a letter, a copy of which I enclosg; but I do not 
find that any attention is paid to it, and the matter has just 
been prominently brought to my notice at the recent Sessions 
at when a Deputy Magistrate admitted before me, 
when ‘I examined him about a confession recorded in his presence, 
that he allowed the Police Officer, who had brought in the man, 
to be present while the confession was recorded by a Mohurrir, 
and, to suggest questions to be put to the confessing prisoner. 
(3.) asked the Deputy Magistrate why he had not written 
the confession himself. He said that the law did not make it 
compulsory on him to do so. 





From W. M. SOUTTAR, ESQ., Registrar of the High Court of 
~ Judi¢ature at Fort William in Bengal, to the Officiating 
Additional Sessions Judge of. » No. 1047, dated 

Calcutta, the 30th July 1873. e 

I am directed to acknowledge the ‘receipt of your letter 
No. 162, dated 10th instant, in which you suggest the issue of 
instructions with a view to secure the recording of confessions 
by Magistrates with their own hands. 

2. {am to observe in reply that the Court are unable to 
take away by order a discretion which the law (Section 346, 
Criminal Procedure Code) allows a Magistrate; for this matter 
does not come ‘within Section 335. But they agree with you 
that it fs not proper to allow the Police Officer, who brought 
the prisoner, to be present while the confession is being recorded 
by a Moburrir, and to suggest questions to be put to the con- 
feasing prisoner. The Court would not be much inclined to 
attach: weight to a confession obtained under such circumstances, 
though the confession might be admissible; but the course 
taken suggests that the Deputy Magistrate xas not really con- 
ducting the inquiry himeelf, x 
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CIRCULAR ORDER No. W. a 1878 
e CIRCULAR 
Dated Calcutta, the 2nd August 1873, Ogbena. 


A QUESTION having been raised as to whether there should be 
Ee any refund, and, ifso, how it should 
ENGLISH DEPARTMENT, be effected, of the value of Court 
ates fee stamps filed on account of pro- 
cesses which ate not eventually issued, and of postage labels put 
in on account of letters which have not been despatched, the 
High Court is pleased to prescribe, for general adoption by 
all Civil Authorities subject to it, the course indicated below as 
obviating the necessity for any refund at all. 

2. As regards stamps furnished by parties for processes, the 
Court directs that when the stamps are put in, as they oughtto be, 
with an application for process, the process shall be preparedand 
the stamp affixed to it and immediately punched, leaving the 
party to issue it or not as he thinks fit. Postage labels ought 
not to bè received unless and until the party desires that. the 
process should be actually transmitted by post, and in that case 
the process shall be so transmitted. : 

By order of the High Court, 


(5d) W.M. SOUTTAR, 
kV Registrar. 


CIRCULAR ORDER No. 18. 
Dated Calcutta; the 4th August 1873. 


His Honor the Lieutenant-Governor having approved of the 
HIGH COURT, Registrar of the High Court being 
ENGLISH DEPARTMENT. relieved of the duty of “checking 
SS contingent bills of Small Cause 
Courts, and of the audit for these, as it is for all other Courts 
of inferior rank, being intrusted to District Judges, the Court 
is pleased to direct that all bills for travelling allowance, 
stationery charges, and other contingent expenditure incurred 
by the Courts of Small Causes in a District, be sttbmitted in 
future to the Judge of that. District, instead of, as heretofore, to 
the High Court. , 
e 


20 


1878. 


Crrounar 
Oxpena, 
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e 


2; At the desire of the Lieutenant-Governor, the Court will, 
‘hosvever, continue to retain, for the present, the control of the 
general expenditure on’ account of contingent charges of Small 
Cause Courts, and it is accordingly directed that Small Cause 
Court Judges apply, before the beginning of each official year, 
for general sanction to the scale of contingent expenditure esti- 
mated for, with a view to the preparation of the Budget for the 
year. The scale in question must be submitted for the approval 
of the Court, fn time for check and control being exercised upon 
it before it is included in the Budget. 

3. ‘A copy of the scale in each case, after it has received the 
sanction of the Financial Department in the Budget, will be 
forwarded by the Accountant-General for the information and 


‘guidance of the District Judge within whose District the Small 


Cause Courts to which it relates are situated, 
4, Tho present instructions supersede, as far as Small Cause 


S Courts are concerned, the orders 
No. 11, dated 28rd Maroh 1863. 


» 8, , 13th May 1865. contained in the Circular Orders 
16 28th 1867. 

. " "9 ” 26th March 1868, specified on the margin, to which, 

= e nevertheless, the attention of Dis- 


trict Judges is drawn as giving informatign regarding the system 
under which the Court has heretofore aydited the contingent 
bills in question, which it will henceforward be their duty to 
countersign and pass. » 


By order of the High Court, 
(Sd), W. M. SOUTTAR, 


D Registrar, 

: * CIRCULAR ORDER No. 19. 
WI Dated Calcutta, the 6th August 1873. 
THE Circulars noted in the margin aro hereby rescinded, and 
HIGH COURT. the following rules (which have 
erent GEES . received the sanction of His Excel- 
No. 26, dated 5th September 1871, lency the Viceroy and Governor- 
JS ny, 16th May 1872, General in Council,* as provided 


by 24 and’ 25 Vic., cap. 104, section 15) concerning the levy 
of fees on the bale of moveable apd immoveable property in 
SG 0. (Home Department), No. 1812, dated 24th Jaly 1878 
: s 
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execution of decrees in the Civil Courts subordinate to the High `. 1878 


‘Court, are hereby promulgated and are to be strictly observed ;—7  Cinounar 


D ERR, 
I. There shall be levied in every case of a sale in execution = 


an ad valorem fee at the rates undermentioned, the amount 
whereof shall be credited to Government, whether the sale be 
conducted by the Court itself or by an Officer of the Court, or 
by any public Officer under its orders. 

Nature of Case, Rate of Fee. 


; (0) h 
When the price does not exceed Rs. 1,000 ... f p CH KREE undred 
On Rs. 1,000 as above, and on 
When the price exceeds' a 1,000, but does ` 
not exceed Da, 10,000 . eae 


the surplus up to Rs; 10,000, 
one-half rupee on ever 
hundred or part ofa hund 


On Rs. 10,000 as above, and ° 
D? on the surplus one-quarter 
per cent. ` 


Provided that the amount of fee shall never be less than Ba: 5 
upon immoveable property. : 

II. Such minimum fee of Rs. 5 shall in every case be depo- 
sited by the party applying for execution before the proclamation 
of sale of immoveable property, under section 249 of the Code of 
Civil Procedure, shall issue, and such fee shall be rectverablé, 
in the discretion of the Court, as part of the costs of execution. 

èe By order of the High Court, ' 
(8d) W. M. SOUTTAR, 


When the price exceeds Rs. 10,000 


l MM Registrar, 
CIRCULAR ORDER No. 20. 
: Dated Calcutta, the 14th August 1873. 


Tau Court is pleased to prescribe, for general adoption by all 
HIGH COURT. Civil Courts; the antexed form of 
ENGLISH DEPARTMENT. a diary intended to show. the attend- 
Civil, : 
ance of witnesses, 

2. The witness on reporting himself to the Nazie or other 
Officer of the Court is to be entered forthwith in this books the 
columns of which are all to be duly and regularly filled up, and . 
the book is to be signed daily by the Judge, Subordinate Judge `: , 


or Moonsiff, presiding in the Court. . 
By order of the High, Court, 
= R (41 W. M. SOUTTAR, 
= d © Registrar. ; ` 
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CIRCULAB ORDER No. A. 


D 


Dated Calcutta, the 18th August 1873. 


In order to the better arrangement of business and the ob- 
taining of better sales when pro- 


HIGH CORT. ; des 
ENGLISH DEPÄRTMENT, perty is sold by Civil Courts in 
PRS execution of decree, the Court is 


pleased to direct that every District Judge shall appoint a 
certain fixed day in each month on which, at an hour to be 
named, all sales of immoveable property in execution of decrees 
in his own Court and in the inferior Courts at the Sudder Station 
shall be held. No sale of immoveable property shall take place 
except on such fixed date or on the next open day (to which any 
sale not completed on the said fixed date may be adjourned). 
The notification of sale prescribed by section 249, Code of 
Civil Procedure, shall be worded in accordance herewith, and 
the District Judge shall cause to be published in all Courts at 
the Sudder Station and at the Collector’s office, not less than 14 
days before the date of sale, a list of such property to be sold. 


2. The sale shall commence at the hour appointed, and in 
some suitable part of fhe Court-house, and the lots shall be sold 
strictly according to such list by the Nazir of the District 
Court. The sales are to be conducted in a business-like way 
without undue haste, but not to be unduly protracted. 


3. The Judge shall also fix, on the report of the Moonsiffs 
who are not stationed at head-quarters, a certain day or dats for 
the sale of immeveable property, under similar conditions, at the 
Court of each Moonsiff, and the sales shall take place Í in each 
Court as above directed mutatis mutandis. 


4. "When the sale day in any case falls on a Sunday or other 
close holiday, the ‘sale shall take place on the first open day 
thereafter, 


By order of the High Court, 


; (8d) W..M. SOUTTAR, 
. = Dé Registrar. 
é s 
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CIRCULAR MEMO. No. 8. 
`~ Dated Calcutta, the 19th August 1873. 


THe High Court deems it necessery to warn Sessions Judges 
HIGH COURT. and Magistrates to take care that 
ENGLISH DEPARTMENT. parties holding certificates as 
Criminal, e . 
Revenue Agents do not practise as 
Mookhtars without renewing their certificates in hat capacity. 
By order of the High Court, 
an z (S4) W.M. SOUTTAR, 
` Registrar, 


CIRCULAR ORDER No. 10. 
Dated Calcutta, the 27th August 1873. 


In continuation of Circular Order No. 5, dated 11th March 
HIGH COURT. last, the Court is pleased, with the 
' ENGLISH DEPARTMENT, concurrence of His Honor the 
imina Lieutenant-Governor, to direct that 
warrants of imprisonment directed to Superintendents of District 
Jails shall bé in the English language, and that warrants directed 
te the keepers of subdivisional lock-ups shall issue in the 
vernacular, except where the sentence is,for imprisonment of a 
longer term than 15 days, in which case the warrants issued by 

subdivisional authorities shall, if possible, be in English, 

By order of the High Court, 
(Sa) W. M.SOUTTAR, 
Registrar. 


D CIRCULAR ORDER No. 22. 


` Dated Calcutta, the 23rd August 1873. 
Is E of Circular Order No. 10, dated 31st May 
WIE COURT. last, tbe Court is pleased to pre- 
ENGLISH DEPARTMENT. scribe, for general adoption in all 
i EE the Civil Courts, subject to its 


` control, the accompanying form for commissions issuing, under 


Seetion 175, Act VIII of 1859, for the examination of witnesses, 
s By order of the High Court, 
ez ($a) W.M. SOUTTAR, 
. Regisjrar. 
s 


oo 
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COMMISSION TO EXAMINE wWIINDGOPS, l 


IN THE COURT OF THE Juno 

: d or Disrarcr 
` Oort, Surr (or Area) No. or 187 . 
è Plantif, 
versus . 


Defendant. 


ComMISSIONER ON BEHALF OF THE D 


(PLAINTIFY op DEFENDANT.) 


WHEREAS it is necessary to examine the person (or persons) 
named in the margin as a witness 
(or witnesses) on behalf of (the 
plaintiff or defendant) ‘in the 
abovementioned case,—You are 
hereby appointed Commissioner with full power. and authority to 
examine the said witness (or witnesses) upon the interrogatories, 
hereunto annexed: And you are further empowered and com- 
manded, that you do, at cert&in days and places to be appointed 
by you for that purpose, cause the said witness (or witnesses) te 
come before you, and then and there examine him (or each of 
them) upon the said interrogatories, either on his (or their 
respective) oath (or oaths) or affirmation (or affirmations) secondly 
specified in the schedule hereunto anpexed, to be first taken 
before you in such solemn manner as is or may be authorized by 
law: And that you do take such examination (or examinations) 
and reduce the same into writing ; and when you shall have so 
taken and reduced the same into writing as aforesaid, you are to 
send the same to this Court, within days from the date 
hereof, closed up under your hand and seal, distinctly aad plainly 
set, together with the said interrogatories and this writ: And 
you are further commanded, that before you act in the swearing 
or examining the said witness (or witnesses), you do take the 
oath or affirmation first specified in the schedule hereunto 
annexed. 
Dated this day of in the year 
one thousand eight hundred and seventy- E? 
e (Seal of the Court.) 


: 2 ` District Judge. 
2 4—B 
DH e 


` 
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1878, el.— The Commissioner’s Oath. 
Crroura® > I swear that I will, according to the best of my skill and 


knowledge, truly, faitlifully, and without partiality to any of the : 
parties in this case, take the examinations and depositions of such 
witness (or witnesses) as may be produced before mé, 


. So help me God. ° 


D D D e 
The Commissioner's Affirmation. 


- I solemnly declare that I will, according to the best of my skill 
oi ‘knowledge, truly, faithfally, and without partiality to any of 
the parties in this case, take the examinations and depositions of 
such witness (or witnesses) as may be produced before me. 


IL—The Witnesses’ Oath. 


T swear that the evidence which I shall give in this case shail 
be true, that I will conceal nothing, and that no part of my evi- 
dence shall be false. 


So help me God. 


The Witnesses’ “Affirmation. 


a dëi solemnly declare that the evidence which I shall give in this 
case shall be true, that I will conceal nothing, and that no part 
of my evidence shall be false. e 

Nors.—Christlans to whom the oath is administered, will be sworn upon the 
Now Testament, D ' 

To others the cath will be administered upon such symbol, or accompanied by 


such act, as may be usual, or as the persons taking the oath may acknowledge to 
be binding on their conscience. 


Ki 
e D 
e 


CIRCULAR ORDER No. 11. 


. Dated Calcutta, the 10th September 1873. 


THE orders noted on the margin are hereby rescinded, and the 


Quarterly Statements D and E will 
HIGH COURT, o, 


ENGLISH DEPARTMENT, henceforth be submitted by -the 
Cereal: Sessions Judges to the High Court 
ce EE in the revised form now circulated, 
! commencing with those for the 3rd 
Quarter of 1873." e 
z , D R 


H 
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2. Statements received in other than the printed forms 1878 
supplied by the Superintendent of Stationery will be returnęd,e (ron 
and the district will be dealt with as if no Statements had been 
received. 

3. The Statements will continue to be sent in duplicate as 
required by Cirtular Memo. No. 4, dated 7th June last. 

4. Column, 1 of Statement D will comprise the names of all 
Officers exercising criminal authority in the district, the letters 
“©, S” being inserted after the names of Covenanted Officera 
Magistrates, other than the Magistrate of the District, will be 
designated according to their powers as Magistrates of the Ist 
class, of the 2nd class or:of the 3rd class; and not as Joint 
Magistrates, Assistant Magistrates, or Deputy Magistrates.* e 

5. The Benches of Magistrates which have sat in the Quarter 
under report will also be entered here, and the names of the 
Magistrates who have served on them will be shown in the 
column of Remarks instead of on the back of the Statement, 
as required by Circular Memo. No. 3, dated 26th May last.: 

6. Columns 3, 4 and 5 Will be filled up according to the 
instructions contained in ,Circular 
Order No. 7, dated 10th April last, 
to which it may be added that column ő, “ acquitted,” will show 
all dismissals (as under section 205) and discharges (as under 
section 496) which operate as acquitfals. New trials ordered 
under section 328 will appear in column 8. The persons shown 
as “remaining under trial” at the close of one Quarter should 
be included (though not separately exhibited) in column3 of 
the return for the following Quarter, as “ persons ,undér triak.” 
Cases decided by Municipal Commissioners should not be 
entered in this Statement. 

7. This Statement is,gintended to comprise all appeals 
preferred either ‘to the Sessions 
Judge, or to the Magistrate, with- 
out detail of the Officers from whom the appeals. may be ° 
preferred; and also references made to the High Court under ` œ» 


* 6. 9. Magistrate of the Distrigt ; A. Jones, Esq., O, Ss Ist class; B. Williams, 
Esq., Jat olass ; Baboo M. N. Das, ist class ; O, Howa: Ir, O, 8., 2nd olass ; 
M, Anwar gi, 2nd olasi; Ae, Ko. 


Statement D, 


Statement E. 


. Li 
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section 296, Aci X of ,1873, either by the Sessions Judge or 


CIROULAR * } ee ET 
Së by the Magistrate. Persons whose cases are shown as “ pending 


in column 10 should be included in the number entered in 
colamn 2 of the ensuing Quarter’s returns. 

8. After the Magistrate has prepared and signed Part I of 
Statement D, and filled up his portion of Statement E, the 
Statements will be submitted to the Sessions Judge, who will . 
enter, in Part IT, Statement D, the result of trials disposed of 
by him; and, in ‘Statement E, the result of appeals preferred 
before his Court. He will then forward the completed return 


‘to the High Court. 


9. Both Magistrates and Judges are called upon to see that 
the Statements are prepared neatly, as well as correctly, in 
respect of the entries made, and that they are not disfigured by 
slovenly or bad writing. On such cases occurring the State- 
ments will be liable to be returned. 

10. The column of Remarks, which in each Statement is of 
ample size, will contain the mention of any cases or particulars 
which do not appear to be fairly provided for in other columns, 
agd will also contain brief explanations of any ‘noticeable results 
appearing on the face of the returns, specially of such as if 
unexplained might lead to erroneous conclisions: in short, any 
comments that will tend to throw light on the figures. 

11. This return will not interfere with the submission of the 
Statement No. III prescribed by Circular Order No. 10, dated 
12th July 1870. ` 


By order of the High Court, 


č (8d) W. M. SOUTTAR, 
. S Registrar. 


CIRCULAR ORDER No. 23. 
D é¢ 
* Dated Calcutta, the 11th September 1873. 
THe Court is pleased to direct, with reference to applications 
HIGH COURT, for enrolment as Pleaders or Mook- 
ENGLISH DEPARTMENT, tars made by persons who have 
Gwil. so ge 
passed the examination contem- 
plated by the Rules drawn up under Section 4, Act XX of 
1865, that where the application i is made in a district aa Terent 
d ` w 
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from that in which the examination ‘was pa@sed, it must be 
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accompanied by a letter from the Judge of the District in which’ "Onna 


the applicant passed, or in-which he received permission to 
appear at the examination, certifying that such person has stated 
his desire to practise in the district named, and setting forth the 
reasons, togethér with a statement of the certifying Judge’s 
belief that the,application is bond fide. 

2. Such letter shall be granted upon a petition presented in 
open Court, and notice of such petition shall bé first stuck up 
in a conspicuous part of the Court-house for 14 days. i 

By order of the High Court, 


(Sd) W. M. SOUTTAR, 
Regisirar. 


CIRCULAR MEMO. No. 15. 
Dated Calcutta, the 12th September 1873. + 


THE attention of District „Judges, Subordinate Judges, and 
Judges of Small Cause Courts is 


HIGH COURT, d _- 
ENGLISH DEPARTMENT, called to the rules, which direct 


° that applications for leave on the 
part of such officers*should be submitted, through the High 
Court, to the Government. ; 


By order of the High Court, 
Idi W. M. SOUTTAR, 
Registrar. 


CIRCULAR MEMO. No. 16. " ; 


Dated Fort William, the 16th September 1873. 
Copy of the following fetter is 


HIGH COURT, 

ENGLISH -e forwarded to the Judge of . 
Present : with a 
The Hon'ble Louis 8, Jackson, request that he will attend to its 

Judge. instructions. S 
By order of the High Court, 
R : (84) W. M. SOUTTAR, 
j P e "` Registrar. 
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THE AOCOUNTANT-GENERAL, BENGAL, 
To 
Tar REGISTRAR, Hren Court. e 


Dated the 8th Seplember 1873. 


*Srr,—I would be much obliged by your issuing an instruction 
to Judges to report to this office every case of appointment by 
them of an Officiating Moonsiff. Much inconvenience is caused 
by the necessity of my having to make enquiries in every case 
where a new name appears. 

2., The report should contain the name of the officer appointed, 
whether he is a Government servant, the office to which he is ` 
appointed, and the occasion of the appointment. The date of 
joining should also be communicated either with the first report 
(which will be a good enough time if it is kept back till the 
officer joins), or in a subsequent separate Report. 

ee - ' I have, &c., 


(Sd) ° J. WESTLAND, 
Officiating Accointant- General, Bengal, 


. CIRCULAR MEMO. No. 17. 


i S Dated Calcutta, the 4th November 1873. 


Tux following Notificatidn by the Government of India, 
HIGH COURT, Ae, Home Department, dated the 17th 
ENGLISH DEPARTMENT, October last, is circulated for the 
j Kam information and guidance of all 
Judicial. Officers, and the Court enjoins the strictest compliance 
with the instructions therein laid down. 


i By order of the High Court, 
(4) W. M. SOUTTAR, 
bk egistrar. 
VE 


woe 
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No. 3204. | 
HOME DEPARTMENT. 2 


+ Publics. 
Dated Simla, the 17th October 1878. 


NorrricaTjon.—As there is reason to believe that the orders 
of this Department, dated the 15th June 1869, warning public 
officers to be careful in granting certificates to their subordinates, 
are not generally known or acted upon, those orders are here 
below republished for general information; and all officers ‘of 
Government are required carefully to observe them :— ` 


Circular to Local Governments and Administrations, dated the 
15th June 1869. 


“ The Governor-General in Council has recently had under 
consideration a case in which a public officer, the Head of a 
Department, in granting a certificate to one of his subordinates, 
suppressed the true reason for which the subordinate had bean 
removed from his appointment. Such an omission may obviously 
be injurious to the interests of the public service, I am therefpre 
directed to draw attention to the subject, and to request*the 
issue of orders to all public officers, warning them to be careful 
in giving certificates to their subordinates, to state the whole 
truth in respect of character and cause of dismissal or resigna- 
tion of appointment.” $ ; 
l A.-0. LYALL, 
Secretary to the Government of India. 


e 
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CIRCULAK MEMO. No. 18. 


Dated Calcutta, the 10th-November 1873. 


ALL District Judges and J udicial Commissioners are Berebe 


HIGH COURT. requested to obtain from their own: 


ENGLISH DEPARTMENT, offices, as well as from the Courts " 


subject to their control, the parti- 

culars set forth in the angexed form regarding compulsory sales 
of tmmoveable property not conducted by the agency of the 
e a 7 : $ 
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* D 


Collector, and gubmit the same to the High Court for the 


oe information of Government. The return in question should 


` Holdings of ‘ryote, at fixed rates. 


embrace the official year 1872-73, and should be similarly sub- 
mitted in future years. 

2. By the words “ Great Zemindaria,” in the first column of 
the form, are intended zemindaris paying more than Rs. 60,000 
revenue: and by “ Large Zemindaris,” those paying more than 
Rs, 5,000 revenue. S 


: R By order of the High Court, 


(Gd) J. H. BELCHAMBERS, 


Deputy Registrar, 
i for Registrar. 
A ' D 


` , Register of Transfere by compulsory Sale. 











: “| Number of | Average Area in | 
Nature of Tenure transferred. | Transfers |Aores of each Hold-| REMARKS. ` 

k recorded. | ing transferred. 
Great zemindaris, complete ... 
Shares in xzemindaris, com- D 

plete ... one ase oes 
4 

Large zemindaris 
Shares in ditto ... ons zecl 8 
Small zemindaris 
Shares in ditto ... 


Villages owned by Riede 
communities $ 


Shares in dito Se Ss sz - 
Holdings ‘of SEET culti- 
_vators ... * 


Intermediate holdings of a 
transferable character Së 





Holdings of ryots with ight o o 


Revenue-frea tenures - Së SÉ e 
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CIRCULAR ORDER No. ‘28. 
, Dated Calcutta, the 25th November 1873: 


In supersession of such portion of Circular Order No. 32, 
HIGH COURT. dated 8th November 1870, as de- 
Baul Da eeh clares the Statements named on 
f the margin to be no longer neces- 
6 and 6A 8 ent sho e : 
the average duration of suits and sary, the Court is pleased to direct 
SES the preparation of those State- 
ments for the year 1873, and for future years, in accordance 
with the instructions contained in Circular Order No. 6, dated 
9th March 1870, which should be carefully observed. 
2. Those instructions should also guide the local Courts in 
filling up columns 19 and 20 of Judicial Statement No. 8 
(Circular Order No. 32, dated 8th November 1870), which 
provide for the, exhibition of the average duration of suits con- 
~ tested and uncontested, 
3, The Court desire also that, in calculating the duration of 
cases, whether original suitæor appeals, the reckoning be made 
from the date of institution, and not from that of transfer, = 


By order of the High Court, 


(Sda) W.M. SOUTTAR, , 
Registrar, 


CIRCULAR ORDER No. 12. 
Dated Calcutta, the 28th November 1873. 


In continuation of Circular Order No. 10, dated 27th August 
HIGH COURT. 1873, the Court is pleased, "at the 
ENGLISH Dosen, request of His Honor the Liguté- 
Cuan nant-Governor, under instructions 
from the Government of India, to direct that in all casea where 
the accused is a soldier or person holding any rank in the arny, 
the warrant for detention or imprisonment shall set forth 
accurately the rank of the prisoner and the Regiment or 
Military Department to which he belongs. 
By order of the High Court, ` 


,  @a) «= W. M.SOUTTAR, 
S a" Registrar. 
a . ` 5—B 
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CIRCULAR MEMO. No. 19. 


Dated Calcutta, the 29th- November 1873. 
Tas attention of District Judges is again called to the neces- 


HIGH COURT: sity of showing in their Quarterly 
ENGLISH eet Returns thé number of days they 


devoted to civil work during the 
period embraced by those Returns, the Court having observed 
that the requirements of Circular Memorandum No. 3, dated 
28th February last, have been very frequently overlooked. 


By order of the High Court, 


(Sd) W. M. SOUTTAR, 
. Registrar, 
D 


eegene 


Circular No. 84. 


RESOLUTION by the Government of India, Financial De- 
, partment, No. 2997, dated Fort William, the 14th November 
1873.0 


In consequence of the failure of the awtumn rice crop through- 
out å large part of the territories administered by the Lieutenant- 
Governor of Bengal, there is reason to fear that there may be a 
large expenditure of money for the relief of distress, and a 
serious loss of revenue. 

2. The Viceroy and Governor-General accordingly deems it 
necessary to invite the attention of Local Governments and Chiefs 
of Departments to the imperative necessity that is laid upon the 
Government and its officers-for the immediate curtailment of all 
expenditure that can be reduced, postponed, or dispensed with. 
The scarcity in Bengal may cause a considerable strain on the 
general resources of the State, and expenditure that would be 
proper under ordinary circumstances would be out of place now. 

3. His Excellency desires that each officer will take immediate 
steps to gtop any expenditure in the present year that can be 
prevented, and that all estimates of charge for the coming year, 


1874-75, mar be reconsidered and teduced to the utmost possible 
extent. "8 oe 
L 
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A No increase of expense should for the present be suggested 
that can by any means be avoided. : 

5. The Viceroy and CGovernor-Gerferal is confident thet 
officers of the Government will recognize the necessity for these 
instructions, and he looks for their loyal co-operation in giving 
effect to them. * l l 


RESOLUTION (Statistical Department) of the Government of 
Bengal, dated Calcutta, the 21st November 1873. j 


Reap— 

A Resolution of the Government of India in the Financial tee 
No. 2997, dated the 14th November 1873, inviting the attention of 
this Government to the imperative necessity of immediate curtail- 
ment of all expenditure that can be reduced, in consequence of the 
large expenditure of money and loss of revenue which may arise 
from the threatened failure of crops in Bengal. : 


In circulating these orders to all Heads of Departments.and 
to Commissioners of Divisiohs, the Lieutenant-Goyernor hopes 
that every possible endeavour will be made by Heads of, Depnat- 
ments to curtail expenditure as far as possible. At the same 
time His Honor desires that the following projects and undgrtak- 
ings may be postponed :— 

(1) Experimental projects in tha Opium Department. 
(2) Chittagong Settlement Undertaking. 
(3) Orissa Field Survey. 
. (4) Avoidable expenditure in jails. ` 
(5) Nepaul, Boundary Verification for the prasent year. * 
(6) The Field Survey in Behar, if the ETS Depart- 
ment see no objection. 

2. With regard to the first project, the Lieuntenant-Governor 
will be glad if the Member in charge would išsue orders after 
consulting the Agents as to the experimental schemes which can 
be foregone without jeopardizing the revenue. s 
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GIRCULAR. MEMO. No. 20. 
` Dated Calcutta, the 4th December 1873. 


Cory of the foregoing Circular No. 84 of the Government of 

HIGH COURT. Lengal, with the Resolution of the 

ENGLISH DEPARTMENT, Government of India referred to 

om, therein, is circulated for the inform- 

ation and guidance of all Civil Courts under the control of the 
High Court. 


$ 


By order of the High Court, 
(6) J. H. BELCHAMBERS, 
` Deputy Registrar, in charge 
of the office of Registrar. . 
CIRCULAR ORDER No. 25. 
Dated Calcutta, the 30th December 1873. 
Havine reason to believe that some misapprehension exists as 


IR 


' to the orders noted on the margin, 


HIGH COURT. ; : 7 parti 
asian Dieii l in connexion with the tripartite 


vi. division of the headings of the 


Giroulan Order No. 81, dated Quarterly Statements A and B, 
4th November 1870, paragraphs 


4 and 6. and that of the Annual Statement 
wire Do SE Sth No. 6, the Court is pleased to issue 
the following instructions on the 

e subject. 


2, -In the Quarterly Statements submitted to the Court, as 
well as in the Annual Statement No. 6 (Civil), or “ Statement 
showing the number and description of civil suits instituted in 
the Civil Courts of the district,” &c., the headings “ Small Cause 
Court Class” and “ Suits fop money, distinguishing suits up © 
Re. 500 cognizable by Small Cause Courts from other cases,” 
shall be taken to embrace all suits for money, comprehended 
within the sub-headings of that denomination in the Statement 
No. 6, whether, with reference to value or other limitations, 
cognizable by a Court of Small Causes or not; so that in this 
respect the Annual and Quarterly Statements may correspond. 

3. The provisions of Circular Order No. 176 of the late 
Sudder Court, dated 10th April 1861, are, in pther respects, to 
remain in force, and the explanations heretofore required in 


respect of particular classes of suits will continue to be subnfttted. 


$ D 
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H 
D 


VOL, XIL] HIGH COURT RULES, &o. ` 


* 


4, Again, inthe Quarterly ag well as in the Annual State- 
ments, the description “‘ Rent suits” or " Rent cases” will include 
all suits under the Rent Law, Act VILI (B.C.) of 1869, which 
are arranged under the sub-headings specified in the prescribed 
form for that Statement; but the instructions in regard to the 
speedy trial of suits, and the explanations in respect of cases 
pending over six weeks, relate only to suits for rent due and 
owing. 7 

5. The heading “other suits” will thus comprise the same 

i denominations in the Annual No. 6, and in the Quarterly 
\ Statements. : 
By order of the High Court, 


(Sd). H. J. 8. COTTON, 


y Offs. Registrar. 
: No. 3037. 
Hran Court or JUDICATURE AT Fort Me 
IN BENGAL 
The 18th December 1873. S 
RESOLUTION. - 8 > 


Top question having been raised whether practising pleaders 


HIGH COURT. of the Courts of the interior shall 
ENGLISH EE be eligible to the appointment of 


Sub-Régistrar of Deeds, the High 
Court are pleased to declare that pleaders of both the higher and 
lower grades, admitted and énrolled under Act XX of 1865, 
shall be allowed to hold the office of GE eg wf, Deeds 
without prejudite to their practice. 





CIRCULAR MEMO. No. 21. 


Ordered that a copy of this Resolution be forwarded to all 
District Judges, with a request that they will watch and feport 


if any inconvenience appears to result from the office of Sub- - 


Registrar being held by a pleader in active practice. 
By order of the High Court, 


; (Sd). H.J’ S. COTTON, 
e . Off. Registrar, 


t 
37 
. 1878 


QIROULAR 
ORDERS. 


38 


1874 
Boss, 


: A 
D e D 


a > 
D 


BENGAL LAW REPORTS. [VOL. XIL 


RULES AS TO FERS OF THE HIGH COURT (ORIGINAL JURISDIC- 
TION) AND OF THE SHERIFF OF CALCUTTA. 

Tr is ordered that the first, second, and third of the Rules of 
the High Court of Judicature at Fort William in Bengal, in its 
Original Jurisdiction, which came into effect in July 1862, and 
the tables of fees of the said High Court, in its Original Civil 
Jurisdiction (except those which came into effect on the 15th 
day of May 1873), in its Matrimonial J urisdiction, in its 
Original Criminal Jurisdiction, and in all proceedings in per- 
sonam, in its Admiralty or Vice-Admiralty Jurisdiction, and 
also the table of fees of the Sheriff of Calcutta, be and the same 
are hereby repealed. And it is further ordered that the follow- 
ing Rules be read and passed as the Rules of the said High 
Court, in its Original Jurisdiction, to take effect from the ninth 
day of March 1874 :— 

1, The fees of Court to be taken in all proceedings in rem 
and other proceedings in the exercise of Admiralty or Vice- 
Admiralty Jurisdiction, to which the Rules contained in 
Act. VIII of-1859 are not applicable, shall be those set forth in 
th, table of fees made and established by order of his late 
Majesty King William the IV in Council, in pursuance of the 
2nd William IV, Cap. 51. j . 

2. ‘The fees of Court to be taken in all proceedings in the res- 
pective jurisdictions indicated in the headings to the first, second, 
third, and fourth Schedules hereto, and to which the tables of 
fees which came into effect on the 15th of May 1873 are not 
applieable, shall be those set forth in such Schedules, respectively. 

3. Te first of the said Schedules shall, except as to fees 
specially provided in the second and third of the said Schedules, 
apply jo "ell proceedings, Testamentary and Intestate, and 
Matrimonjal, and shall also apply to all proceedings in appeal 
from the Original Civil Jurisdiction of the Court. 

A. " The fourth of the said Schedules shall apply to all pro- 


` ceedings An appeal from the Original Criminal Jurisdiction of 


the Court, as well as to all other proceedings in such jurisdic- 
tion. k 

5. The fees to be allowed to the Sheriff and his officers shall 
be those set forth jn the fifth Schedule hereto. ° e 


VOL. XIL] HIGH COURT RULES, So 


z 6. The fees to be allowed to arbitrators angl others named in 
the sixth Schedule hereto shall be those set forth in snob 
Schedule. ` K 


7. The allowance fo be made to witnesses shall be those set 
forth in the seventh Schedule hereto. ' 

8. The fol for all purposes shall consist of 90 words, and 
7 figures shal] be counted as one word. 


(Sà) RB. COUCH. 
F. B.'KEMP. 
4 L. S. JACKSON. 
A ? A. G. MACPHERSON. 
F. A. GLOVER. 
f W. AINSLIE. 
\ 0. PONTIFEX. 
] : E. @. BIRCH. | 
Go MORRIS. 


Filed 15th March 1874, . 





THE ‘First SCHEDULE. 
ORIGINAL IVIL JURISDICTION. - S 


Admiralty and Vice-Admiralty, Jurisdiction (imited to Ptoceedings 
: e in Personam). 
"e Ra, As, P. 
1. Order for admission of Barrister or Attorney ... 10 0 0 
2. On presentation of plaint, or of case stated under 


Section 328 of Act VIL of 1859 ... -- 10 0 0 
8. Petition to sue in formå pauperis see - 0 8 O 
4. Summons to defendant, each a e. 260 0 
5. Authority to sue or defend des 300 
6. Filing every document for which a fee is not specially ‘i 


provided, including documefits annexed as exhibits 
to affidavits or affirmations, or produced with 


plaint or used in evidence ey .. 2 0 0 
Note.—Not to be charged twice in the same suit, Vouchers to be treated 
as forming one document with the bill or account to which they relate. 
Entries in a book to be treated as forming one document with the book. 
7. For comparing copies of documents with the originals 
under Section 89 of Act VIII of 1859, for.each of 


the first five docunrents kia 9 . 1 0 0 

Rg every other document gie"? . 080 

e $ R ; Sé 
H e . 


? 


1874 
Ross, 


39 


. BENGAL LAW REPORTS. (VOL. XIL 


` . Rs. As. P, 

+8, Every application to the “Ooi or a Judge either 
before or after decree... - 6 0 0 

9. Every order thereon issued from the Registrar's 
office es ww» 6&6 0 0 


10. Every warrant of arrest or EE er and yery 
writ or process in execution of or to enforce a 


decree or order Gs ged be So 0 

11. Every report or certificate of a Judge or an officer 
" „of the Court made after a single meeting .. 5070 
For every meeting after the first ae . 2 8 O 


12, Every certificate to accompany exemplification of any 
document or proceedings to be transmitted to 


England... Sei Ss 6 0 0 
13. „Every other certificate for which a fee is not DE 

provided ` ase ae an 2 0 0 
EN Commission to examine witnesses, or other special 
e Commission 6 0 0 


15. . For production by any KO of the Coi at Ce 
hearitig of a suit of the recordfof any other suit 300 


Note.—When this fee is charged, no fee for searching is to be charged. 


16. For every attendance on parties or thtir Attorney 
inspecting books or papers deposited in*Court for 


inspection vee - 38 0 0 
17. For enquiring into th e EE D security for 
every hour or part of an hour ee - 2 8 0 


` Note.—Not to be charged. to officers of Court who have to give security for 
the, due pefformance of their duties, or to administrators. 


18, For every search or examination of records when no 
certificate or office copy Ís taken ... .. 2 0 0 


Note.—This fee is not to be charged to a witness (nota party to the suit) 
applying for the return of documents produced by him. 


19. Every oath or affirmation administered to a witness 2 0 0 


Note —The ae producing the witness or his Attorney shall cause a stamp 
of this value ta be affixed on the deposition within 48 hours after the termi- 
nation of the trial. 

This fee is not ae charged if the witness be examined gle bene esse under 


commission. ` ei 
: A A R 


nc 
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. ` D 
20. For reducing into writing the depositions of witnesses, 


for each folio ER ae aes 


Note.—It shall be the duty of the party whose witness is examined, or his . 
Attorney, to affix the proper stamp on the deposition within 48 hours after the 


T termination of the trial. 


21. For every day or part of a day in which the Court is 
occupied in trying a case (including appeals from 
the Original Jurisdiction) after the first day ... 


22. For évery day or part of a day in which the Courtis . 


occupied in taking the examination of witnesses 

` under Mandamus or Commission sent to this 
Court for execution 

23. Every final decree where the amount SCH does not 


exceed Rs. 1,500 Nä Se 
Where it exceeds Rs. 1,500, but doen not exceed 
Rs. 2,500 
Where it exceeds Rs. 2, 500, but does not Bes 
Ra. 5,000 sp Ss Wi 
Where it exceeds Rs 5, 000 
In other cases 8 gu Ger 


24. Decree for the defendant ee the suit is dismissed 

25. Decree for the defendant in suits in which a set-off 
ia pleaded and balance awarded in favor of the 
defendant—ad valorem upon the amount of such 
balance the same as in decrees for plaintiff. 

26. Filing memorandum of appeal in suits for debt or 
damages where the amount to which the appeal 
relates does not exceed Rs. 1,500 


Where it exceeds Rs. 1,500, but does not ée: ` 


Rs. 2,500 ... Ka Gas 
Where it exceeds Rs. 2, 500, but dots not exceed 
“Re. 5,000 ..., kas sat 
Where it exceeds Rs. 5,000 Se 
In other cases. see 


27, Every decree for plaintiff on spelt in which the 
decree of the Lower Court was in favor of the 
defendant—ad valorgm upon the amount “decreed, 

° asin original suits. 3 
. l 2 ` 6—B 
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D KR 3 Rs. As. P. 


Every decree for plaintif on appeal where the 
amount decreed in the Lower Court is increaséd 
on appenl—ad valorem upon the amount of such 
increase, as in original suits. 

In other cases . e SS 

Every Geen of dei or ain Geet 
in addition to the folio and other charges es 

For copies of any document, per folio . 


. For amending proceedings under order of Court, 


per folio... ae E D 

On every sale conducted by, or made with E 
approval of, the Registrar—a commission of 10 per 
cent. on the firat thousand, and 24 per cent. on 
the rest of the purchase-money. 


Note.—The stamp to be affixed on the bidding paper. 


38.. For translations, por folio ... 


2 


0 0 


* Note.—The fee to be charged on the number of folios contained in the 
original document. S 


34%. For every summons by Taxing Officer... Ae 
35. Every certificate by Taxing Officer 
36. For taxation of each bill of costs above*Rs. 300 


For taxation of each bill of costa not*exceeding 
Rs. 300... Ses SEN 

If the taxation occupibs more than an hour, for 
every additional hour or part of au hour 


Accountant- General. 


37. Upon al? moneys paid into Court with the privity of 


: the Accountant-General—l per cent., and upon all 
interest accruing thereon 24 per cent. 


38. F orventering and countersiguing decree or order for 


the payment of money se 


39. For making and entering every čörtificnte to bo 


Annexed to such decree or order... 


40. For every search where no certificate is required ... 


4l. 


For every certificate of funds in Court 


2 
1 
10 


10 


10 
3 
5 


0 0 
0 0 
0 0 
0 0 
0 o 
0 o 
0 o 
0 o 
0 o 


Note 1.—No commission is to be charged wpon moneys pæd into ue by 
the Official Receiver of the Coart. 


d 
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Note. 2.—No fee, except commission, js to'be charggd when the amount . 1874 
in Court does not exceed Rs. 400, or in respect of payments made to suitoys Routes. 
periodically. e 





Tue Seconp SCHEDULE. 
Tegtamentary and Intestate Jurisdiction. 





Rs. As. P. 
1. For every petition for probate or letters of adminis- S 
a tration uae vs Se ann 4 0 0 
2. For every citation Si die "Inn 2 080 
3. Inventory SES Se wee Loo 
4. Accounts of executors or administratora if not 
exceeding 3 folios a dei ann 10 0 
Every other folio Sex SEH = D 6 O e 
5. For searching after any will, administration, in- 
ventory or account an we op 0 
6. For registering every will not De 5 folios «. 2 0 0 
For every other folio oe, aes — "D 8 0 
Tue Tairp SCHEDULE. . 
Matrimonial Jurisdiction. Ota. hats 
1. Plaint or memorandum of appeal in a suit to obtain 
possession of a wife... D o 5 9 0 
2. Marriage license oss toe © 17 0 0 





e 
Tar Fourth SoHEDULE. 
Original Criminal Jurisdiction. 


1. Every writ of Mandamus, Certiorari, Habeas Cor- ., 
pus, Prdcedendo, or other writ for which a fæ is 


not specially provided ... . my ve A 0 o è 
2. Precepts for special and petty jurors © 400 
8. Every recognizance aud respiting the same, such we 8 0 0 
4. For each bail ... | DI SC ~» 2 0 0 , 
5. For entering appearance of o defendant m 2 00 
6. Every order minuted, but not drawn up wo * 10 0} i 
Note, —The stamp to be affixed on a copy of the minute. j 
7. Every order drawn up and issued TA . 400 
8. For drawyeg any document or instrament for which 
A i "Ka is not specially provided, per folio ` — D 8 Q 


° 
D 2 


a 7 we 


s 
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Rows. vi. For filing every document for which a fee is not 
specially provided Se oe .. 100 
10. For every search or examination of records, when ; 
no certificate or copy is taken see - 1 0 0 


Note.—The stamp to be affixed on the requisition. 


11. For every subpoena to give evidence or produge 
documents ... arr aia ann 2 0 D 


Wote.—-Not to bé charged to prisoners applying for subpena through the 
Superintendent of the Jail, 


12. For production at the hearing of a case of the records 


in any other case sin s wv 300 
. Note.—When this fee is charged, no fee for ean is to be charged. 
13. Every certificate for which a fee is not specially 
provided ... eee oes nn 2 0 0 
14, Por copies of: documents for which a fee is not 
Bei specially provided, per folio = . 0 5 0 
15. Every petition of appeal ... Sc . 10 0 0 


16. Every Jadge’s certificate to accompany the appeal. 5 0 0 


= * Proceedings commenced by Information. 
17. For signing every information SS 
18. For subpæng to answer s 
19. For joining issue Di Ges one 


20. For recording verdict * ... 
21. For entering confession, acquittal, or achinga 
22. For drawing record, for the first folio ... 

For every other folio eee 


æ bäi RP DO ND Gë Om 
oooocoosc 
e e e OO e CG 


a o 


Note.—The feds for all other proceedings on information to be regulated 
by the other items of this table. 


e e 





e Top Firra SCHEDULE. 

. Fees and Charges to be allowed to the Sheriff. 

_ i. For arresting each person named in a writ when 
ee nothing i is realized ger oe WW se 16 0 0 
Otherwise hee one wis nn 2 0 0 

Note.—The latter fee to be allowed, plus poundage on sums levied, 
3 For executing any attachment against moveable or . 

é immoveable preperty ... Go -200 


H 


è 
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22. 


23, 


D 


S ` 
For serving each juryman with summons 
(To be charged to the Fine Fund.) 


For serving every other summons, for each person 
served eee is ase 

For exeeufing every writ of Habeas Corpus, injunc- 
tion gr other writ for which a fee is not specially 
provided, each person against whom the writ is 
directed... E 7 ës 

For executing warrants this GE of witnesses, 
and warrants for security to be furnished by de- 
fendant (issued by another Court), for each peison 

For serving summons, notice, proclamation, sub- 
poonas, Ze, (issued by another Court), for each 
person served wee isi eee 

For serving citation ene aoe 

For every ordinary return ... oe 

For every special return ` 


For translations when necessary, per folio E 
For every warrant to discharge defendant from 
custody e 8 8 


For bringing up defendant koi jail after E ons 
For every certifieate of seizure 

For every other certificate .. Së 
For drawing every security naa ib iotas cases.. 
For office copies, per folio ... 

For attending Court or before a J Se or tte 


officer of Court with papers ose Se 
For every bond of indemnity for seizing properégy, 
Bo, when there are adverse claims .., vee 


For every search when no certificate or office copies ` 


obtained ... on eee ove 
Poundage on sums levied by the Sheriff in execution 
for the first Rs. 1,000 at 5 per cent., and for the 
rest 2} per cent. 
Poundage on a writ of possession upon every Rig 10 


of the yearly value oes Di “tg 
For attending Court ie each criminal sessions, 
per diem ... e 


` { To be EE to the Fine ‘Band, ) 


$ 
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1874 « Bailiffs for'execyting Summons, &¢. 
Ross. Te 
. ` European. Native. 


Rs. As. P. Rs. As, P. 


1, For serving summons— e 
As to defendants residing in the same 
house when served personally, or 
when service effected by delivery of 
the summons to one person— 
For the first defendant... sa vA 
For every other defendant 200 080 
By fixing a copy to the door of the 
dwelling-house— 
- For all the defendants residing in the 


© 
CH 
— 
© 
© 


g same house who may be thus served 600 2 0 0 
2. In other cases for serving each defendant 4 oo 080 

e 8. For serving citations oa va 200 100 

A. For arresting a party WW vn 16 00 4 00 


5. For britging him up before thé Court 
R e when the Sheriff’s officer is detained 
in Court for three hours and ala 8 00 20 0 
Otherwise aes 400 100 
‘If the party be arrested aftar the rising” 
of the Court, for bringing him up 
before the Court on the following day 
and lodging him in jail after committal 8 0 0 2 0 0 


Note.—This feo is to be reduced to Rs. 4 and Re. 1 if ne party on being 
brought up should be released, i 


Ifthe party be released upon security to 
gppear on another day, for attending 


the Court to take him into custody .. 4 00 1 00 
* For lodging him in jail, if committed .. 4 0 0 1 00 
" 6. For every affidavit of service of summons 2 0 O 0 8 0 
©. °° 7. For attaghing moveable property was 16 0 0 


8. For attaching or giving possession of 
immoveable property, for the frst 


parcel ` n ats * 4. 16 0 0 
e ° For every other parcel - 2 0 De 
s e 
ee > e D 
e 


$ 
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Tue SixtnH SCHEDULE. 


D 
Fees to be allowed to Arbitrators, Commissioners of Partition, or 
gë for the examination of witnesses de bene esse, 
Clerks and Interpreters. 


eArbiirator’s or Commissioners Fees. 


G. M. 
For evéty effectual meeting avs nite 5 
Clerk's Fees. 8 ` 
For every effectual meeting ` së oe 2 
Counsel's Fees. 
For every single meeting ... , ia Ge 5 
» » double, xe a Sc 
Above four hours, a double meeting. 
Interpreter’s Fees. i 
For every effectual meeting set eo H 


Fees to be taken by Interpreters for explaining plaints, written 
statements or other documents, except affidavits or affirmations, 
at the house of theesuitor, or any place other than the Court- 
house. 


e HU 
Rs. As. P. 
When not exceeding 20 folios è ... - BO 0 
Exceeding 20 folios ses ven - 16 0 0 


Fees to be allowed to Commissioners and Interpreters for taking 
affidavits or affirmations at the house of the suitor, or any place 


other than the Court-house. ss D 
Commissioner's Fees. ae a 
S. As. P. 
For the first affidavit, oath, or affirmation, if EE 
the limits of Calcutta ... en 16 0 0 
If beyond the limits of Calcutta ana: within five 
miles Kok ei s.. .. 82 00° 
For every affidavit, oath, or affirmation taken at the 
same time and place after the first ... . 8 00 


Note.—In no case shall a Comrfissioner be allowed for See any number of 
afhdavits, pits, or affirmations at the same time, md place more than 6 golds 


` 


ot 
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mohurs if such place ba within the limits of Calcutta, or more than 6 gold 
məhurs if such place be beyond the said limits and within alte distance of 


5 miles. 


Interpreters.are to be allowed half the fees allowed to the Commissioners. 





Ture SEVENTH SCHEDULE. 


Allowance to Witnesses per Diem. 


H 








OLABS, 





First. Second. 


Third. `| Fourth, 





Common witnesses, as common sol- 
diers, common mariners, laborers, 
carriers, domestic servants, sircars, 


Zemindars 
foe of property 


uctioneers ee eg 
Brokers ... 
Professional Accountants .. 


SE men.. E tee 
ears, ‘and urveyord ... 
Officers in Civil employ drawing not 


less than Rs, 500 a month, accord- 


ing to rank 
" Military and Naval Officers, accord- 


Shots ae SE 


SE 


Ra. An P. | Bs. As, P. | Bs, Aa P. Rs, A. P, 


2 
8 


3 š 8 
Commanders and ‘Officers of ships | 


Articled and other Olerks .. 


Police Inspectors... 
Petty*Officers, Military or Marine 
wig vers a 

Godown Sircars 


Females, according to station 


8 
0 


Ka 


© 


oo o o e 


0 
0 


eo e o e 





1 
4 


DN e 


0 
0 


0 
0 


0 12 
2 0 





DTD 


seess 





Note.—If the witnesses attend in one cause only, they will be entitled to the 


fall allowance. . 


If they attend in more than one cause, they will be entitled to a proportion- 


ate part in each cause. 


Witnesses residing out of Calcutta will be allowed travelling expenses 
according to the sums reasonably and actually paid, and will also, if detained 
in Calcutta, be allowed such a sum for subsistence money and carriage hire as 
the Taxing Officer, Hating regard to the daily allowance fixed by the scale, 


shall consider reasonable, 


° The Taxing Officer wil? decide to what class the Witness belongg. 


- . r 


” 
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CIVIL CIRCULAR ORDER No. 1. 
Dated Calcutta, the 14th January 1874, + 
In modification of the list of holidays prescribed by Circular 
> mon COURT. Order No. 24A, dated 29th Decem- 
ENGLISH DEPARTMENT. ber 1873, the Court is pleased to 
sate direct that the Ras Poornima (one 
day) be substituted for the Dussho Gunga Snan in the Civil 
Courts of Orissa. 


Si order of the High Court, 


(Gd) H. J. 8. COTTON, 
Offg. Registrar. 


N 


CRIMINAL CIRCULAR ORDER No. 1. 
Dated Calcutta, the 17th January 1874. 


Tar High Court find it necessary to call the attention of 
HIGH COURT. the several Subordinate Criminal 
ENGLISH DEPARTMENT. Courts, and of the Officers in 
Ee ° charge of Jails, to tlie provisions 
of Act X of 1872, in respect of the submission of, criminal 
appeals. Section 274 of the present law enacts that “ every 
petition of appeal skall be accompanied by a copy of the judg- 
ment or order appealed against.” In cases tried by Jury, a copy 
of the Judge’s charge to the Juryewill take the place of the 
judgment or other order, and a copy of the judgment or other 
order, or of the Judge’s charge to the Jury, as the case may be, 
e under Section 276 of the Code, to be furnished withont delay 
the application of any person affected by such sentence or 
eater 
2. What the judgment or final SCH in the case shall cokta 
is enacted in Section 464 of the Code :—“ The judgment or 
final order shall contain the point or points for determination, 
the finding thereupon, and the reasons for the finding.” 


49 


1874 
EE eels 


CIROULAR 
ORDERS 


3. No doubt can exist as to the plain requirements of the ` 


law in this matter, and the Court desire, accordingly, that the 
Subordinate Courts will carefully comply with the provisions of 
the new Code and discontinue the practice, which at present 


existe in peroral quarters, of furnishing to, the person affected, | 


° R S 7—B 


A 
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1874 7 and sending up tọ the Appellate Court, a copy of the sentence 


CIROULAR 


‘Oromo Only with the petition of appeal. 
. ‘By order of the High Court, 


(Sd) H., J. 8. COTTON, 
Offg. Registrar. 


CIRCULAR MEMO. No. 1. 
Dated Calcutta, the 24th January 1874. 


+ In supersession of Circular Memo. No. 2, dated 26th February 
1873, the annexed revised list of 


HIGH COURT. EEN . 
ENLISHE DEPARTMENT. headings is circulated for the guid- 
eres ance of all Civil and Criminal 
id Courts subject to the control of the High Court, to be adopted 


in the preparation of Judicial Statement (annual) B 1 from and 
after lst January 1873, when Act X of 1872 came into opera- 


tion. ` 
a By order of the High Court, 
oe (64) H. J. 8 COTTON, 
4 S Offg. Registrar. 
we D 


Inst of Headings. 


Magistrates of the third class exercising Garam powers only { SC? 


Unpaid. 
Magistrates of the third class exercising Criminat and Orvi powers. 
Magistrates of the third class qxercising Ormanar and Revaxux powers. 
Magistrates of the third class exercising Osmanart, Oe, and Revaenua 
powers. 
Magigtrates of the second class exercising Onrmrnan powers only. 
Magistrates of the second class exercising Onmanax and Orvin powers. 
Magistrates of the second class exercising Onmiunat ond Ruvanve powers. 


Magistrates of the second class exercising Cuma, Civ, and Rrvenvz 
"e OW ers. 
Benches of Magistrates. ` e 


Magistrate of the first class exercising only Crmman powers. 
Magistrates of the first class exercising also Ravenoe powers. 
Magistrates of the first class exercising also Ravenve and Civym powers. 


` Magistrates of Districts exercising only CaIMmNAL powers. 
. - Magistrates of Districts exercising also REVENUE powers, 

Magistrates of Districts exercising also Revenve and Cıvıc powers. 

Magistrates exercising the powers described by Section 36, Act X of 1872. 

Courts of Session... e 8 

, Moonsifis exercising oplz.Uert, powers, . 
° e € e 
€ k . 


VOL. XIL] HIGH COURT RULES, &o. e 51 


Moonsiffs exercising also Revenue powers. ‘* R , 1874 
Moonsiffs exercising also Com, powers. i CIROULAR 
Moonsiffe exercising also Revanus and Carman powers. CEDIA. 
Small Cause Courts exercising no other functions. 
Judges of Small Cause Courts exercising also ordinary Orvin (or Revenue) . 
powers. 
Judges of Small Cfuse Courts exercising also Crrmanan or Revenus as well as 
Or powers, 
Subordinate Judges without other functions. 
Subordinate Judges exercising Jurisdiction of Small Cause Court Judge, 
District Judges. 
Judicial Commissioners with powers of ditto. 


CIVIL CIRCULAR ORDER No. 2. S 
Dated Calcutta, the 26th January 1874. 


Tue orders noted on the margin are hereby superseded, and 
HIGH COURT. the Quarterly Statements A, B, and 
Ewann E RE C will henceforth be submitted by 
Circular Order No. 31, dated 4th . the District Judges to the High 
November 1870, paras. 1 to 6. ° Court in the revised forms now 
circulated, commencing, where they have not been already adept 
ed, with those for the Jst Quarter of 1874. 

2. Statements reeeived in other than the printed forms sup- 
plied by the Superintendent of Stationery will be retarned, and 
the District will be dealt with as if no Statements had been 
received. 

3. Statement A will contain the total number of original 
suits before each of the Civil Courts in the District during the 
Quarter. The first column marked “Class of Courts” will 
contain the designation of each „Civil Court in the District. 
Column 6 intended to show suits received “ by institution” will 
include cases received on remand from a higher Court,*or admit- 
ted to review; but such cases should be noticed also in the 
column of remarks. It will be seen that, in the other columna, 
the cases dealt with by transfer have been distinguished from ` 
other cases under both the general heads “ Received” and “ Dis- 
posed of,” separate columns having been allotted to them, so that 
the figures in red ink pregeribed by Circular Order No. 25, 
date? We August 1871, will no longer, be necessary. The, 

e ° R 
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instructions, howaver, contained in Circular Order No. 28, dated 
12th October 1871, as to the nature of the transfers intended, 
will apply to the new columns. 

4, Part Il.—With reference to explanations of the cause of 
delay, District Judges will be guided by Circular Orders No. 6, 
dated 15th February 1873, and No. 25, dated 30th December 1873. 

5. Statement B.—Whenever the columns showing cases 
recetved “by transfer” under each of the several classes differ 
from the corresponding columns for cases disposed of “ by trans- 
fer,” an explanation of the discrepancy should be given in the 
colummr of remarks. When a case is remanded under Section 
351, Civil Procedure Code, it is to be treated as decided by the 


` Appellate Court, disappearing from its original file, and should’ 


be accounted for as disposed of by transfer; but where an order 
is made under Section 354, the case ought not to be removed 
from the file of the Appellate Court; but shown as pending. 
When a case is received by the Appellate Court under an order 
of the High Court in special appeal, it will be shown aa received 
“by transfer,” and, after disposal, “will be shown as disposed of 
either, be, “final order” or “ by transfer,” according as it has 
been dealt with under Section 354, or remanded to the Original 
Court, Red ink figures need not be given. e 

6. Part II.—The remarks already made in connexion with 
Part IL of Statement A apply mutatis mutandis to Part II of 
Statement B. 

7. Statement C is intended to exhibit all miscellaneous cases 
instituted and disposed of by the various Judicial Courts in the 
District. Alb business heretofore entered in ¢he Statements 
oner the head of “ Other Miscellaneous Proceedings,” and 
which for the most part consists of reports, answers to or orders 
upon proceedings from other Courts, applications from Ministerial 
Officers, &c., mist be ‘carefully excluded, and nothing but, real 
cases Tequiring a Judicial finding and order should be entered. 


_ ` Proceedifgs under Section 45 and Section 75, Act VIII (B. C.) 


of 1869, for example should not be included in Statement C. 


By order of the High Court, 
(8da) H. J. 8. COTTON, 
Off. Registrar. 
Ze 


53 


HIGH COURT RULES, &o. 


VOL. XII] 





» 1874 
UIRQULAR 
OBDERS. 















































BPEL 


eSpne auurpioqng 
i 


‘“aSpne euonipp Y 
o oBpne oe 









a D wp 
B g < & S 
E. Er e E E 
= = 2128 = 
2 S sl & Si 
E EN ej] E 
3 a SIS 
; S l 
gees g 9 ° 9 “BLANOQ A0 Se 
f g £ 
S = : 
e z Š e 
e DONINI A ‘xo amzoasrqy sung) SAOSA TEE 
: sang AHL RORA ONIGNET 














‘SLING "IewIoIgO 


‘LET LO 1ap40ng 
Y 


fo peq 


[VOL. XI. 


BENGAL LAW REPORTS. 


“54 * 





‘atone ANA ` 


H 


“SHAVE 





1874 à 


CIROULAE 


ÜRDERB. 














BROCH UAELO 


s| EJ EJ Æ 
SI 2 A 3 
PIE |e |e 
aiefg | 8 
ki ° 
El els Z 
` SE H S 
‘ONIGNAT 


` 


‘STUOU g Op ooy 


+ |ponranag sLing-caayy 





e 
"Son Y UBT} OLOPT 








| 


D 


‘avak 1 gem I0 





"gmg0m g ueq VIO PY 
s4994 9 UB} AIO 


ONIANA gg | 
LENO) ISAY TIVHG 





"rr ofpnp eysuipsoqng s 


~ eSpirp puonippy 


aSpu P PURI 


"SLUNOO A0 SEI) 


kW 











em bupuog fo pm 


- ‘lt Lava 











HIGH COURT RULES, &c. 

































































District of 


Sarat Cause Courr Crass. 








get Woy Surureurey 






VOL, XIL] 
‘ 1 D $ 
Sg a . 
S EN 
- S 
GG WEE on 
d apos? | 
3 KI Á 
2 jemny Zo 
d g 
4 a ‘zepio pug fg | 
S 
= 4 "eat | 
x BE l 7 
“sy ZS $ moien Agr | 
Š A “uornsysut 4g : | 
S szaqjaunb | 
Š gent WO. Surua 
bt “Burpueg | 
‘ i 29100 Ag | : 
4 A ‘repo poug Ág | S 
z a 
a S E E, 
, ti < . Moy, o P 
D Ay E 3 
4 A D Ais Ag 
Š e ‘vonnypsor Ag 





"mnb 





f. 


‘Bupu g 





srosunsy Ág 





Disposed o 


‘aopao euy Agr 











"Toi, 








*rayauusy Xg 





"Gopmgent Ag 


2oi2gnb 


qauy Wosy Puuma 





Received. 














rrr | | eg 


E ZS : x 
A OD min Mm 
8 5 3 E £ e 
S = SS Eg Á 
> 2 Bsc Es 
E Se 95 
2 of GH 
> ° Ad ‘a 
D ki D 
bo a è 


oe 


(VOL. XI 


BENGAL LAW REPORTS. 


56 


"eggemag 


















"IBIÁ 1 UBT} NOW 








B = SIS S 
2 HAAE 
o E? er, e E 
E| EJE] EJE] 
Eet D e Kai z a 

E B 
$i8jajļğj]glg 

EIE rEIS 

anad “| ontasag sayo anay 


84870 AAHLO 











1874 
OrrouLAR 
Open, 


6 





‘syooddy. Buspueg, fo pore 
"LU vd 





wo 


"Soo € UBT NIO 








“SYBIAN G UBT} NOW 


"gott eem 
LUNON HEAVY TYR 
X id D 





=t oëfpntp oyeurpioqng 
aSpne ppuonippy 
"` SPE aner 





‘BLEQOD A0 Së 








Wu 


H 


HIGH COURT RULES, Se, 


VOL. XIL] 





























e 
E . 
dE 
e 50 
S ‘aS 10101 e ` S o 
é e 
‘ LI 
pJ Ee] & Ewe 
eo a SIS 
S g 3 S g 2 
Fale SIE 
' = 2 |/-durpna, H ` 
ssaynay rd 2 g D'DuaT $ mL 
E er Li 
S E BR 
a 
e ONIANA J HOIHA JO a0 aaxsoasi(y 




















 espur eywarpiogng 
= ofpne paomppy " 
espn PRIT 


‘SLANO AO SEYI | 














FLET fo opon) 


'SASYO TYNIÐISO SNOANVTIGOSTPL 
ʻo 


7j g- 3 
kä - 
E. 
S a 3 
PETS 
H © 7 
S z 
E 
3 © 
S 
AGA TONY 
S 
fo MAUT 


(VOL. XIU, 


BENGAL LAW REPORTS. 


58 


tapa 10489A 








STRATE EE E 


A 





IBA T uB} MO 
BJU E UVY? OLOY 





ÐNIANA J HOIA AO 











rogas 388] Woy Buraso y 






eat, 


equuTproqng 


* efpnp jeuorppy 


espn gott 











1874, 


- eimaddt enosymppoosy yy i 


VOL. XIL] HIGH COURT RULES, &c. H 


CIVIL CIRCULAR ORDER Wo. 3. 
Dated Calcutta, the 9th February 1874, ° 


Tux Court are pleased tò direct that outline thakbust maps 
HIGH COURT. be not received as evidence unless 
ENGLISH DEPARTMENT, accompanied by the survey map of 
ivil, § i 
the locality. 

2. But thts order is not to exclude the reception of khetbut 
maps when produced for the purpose of showiug detailed internal 
measurements or field survey. g 

3. The Court think it proper also to impress on all judicial 
officers, how important it is that copies of survey maps should 
be made only by persons actually acquainted with drafting and 
surveying, 

By order of the High Court, 3 
(84) H. J. 8. COTTON, 


Officiating Registrar. 
No. 379. 
From $ S á 
Tus OFFICIATING REGISTRAR OF THE z 
e Hian Court or JUDIOATURE AT 
° Fort WILLIAM IN BENGAL. 
To 


Tus JUDGE OF THE COURT or SMALL CAUSES, 
Hoogatry, So 

Dated Calcutta, the 10th February 1874, 
Sır, — With reference to your letter No. 6, dated 2nd Febru- 
HIGH COURT. ary 1874, in which you report that 
-ENGLISH DEPARTMENT, the subordinate clerks of yaur estab- 
Sa lishment, whose posts were abolished 
by the Resolution of the Government of Bengal, dated 7th 


March 1873, worked until the 20th January 1874, I am directed + 


to observe that these officers ought not to have been so retained ; 


it was known to all the officers concerned that the arrangements " 


sanctioned by that Resolution came into force on the Jet January 

1874, and if the tenor of the official instructions you had 

receiyed left ang doubt o your mind, you should have com- 

municateg with the Court. In any case, hasvever, the ministerial 
: 9—B 


D M . 
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1874+ officers concerned have, in the opinion of the Court, no claim 

CIROULAR d H H 
225 to allowances for the period in question. , 
' , Thave, &c., 


(8d) H. J. 8. COTTON, 
Officiaimg Registrar. 


ys ae D 
CIVIL CIRCULAR MEMO. No. 2. 
Dated Calcutta, the 10th February 1874. 


Cory forwarded to all Judges of Small Cause Courts -for 
their information and guidance. 


_ By order of the High Court, 
` (84) H. J. 8. COTTON, 
Officiating Registrar. 
CIVIL CIRCULAR ORDER No, 4. 
Dated Calcutta, the 12th February 1874. 


g E supersession of Circular Order No. 27, dated 10th August ) 
tr. COURT. 1872, the Court are pleased to direct 
“ENGLISH es that the accounts prescribed in Cir- 


cular Order No. 9 of the 8th March 
1872 be kept in the English language Wherever the presiding 
officer understands English and an English writing clerk is 


procurable. : 
By order of the High Court, 
(Sd) H. J. 8. COTTON, 
: ae Officiating Registrar. 
Ze " QIVIL CIRCULAR MEMO. Nọ. 3. 


g ; Dated Cgleutta, the 13th February 1874. 
Tun Court finds it necessary to point out that, in lieu of the 


e ce ” 
Ee title g Additional Moonsiff now 
gon DEPARTMENT. used in some districts where more 


than one Moonsiff is appointed to a 
Chowkey, the Moonsiff should be designated “ Let Moonsiff,” 
“ 2nd Moonsiff,” and so on, according to seniority. 
By order of the High Court, 
(84) E. J. S*COTTON,, 
° . A Qficiating &egistrar. 


Li 
LU 
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CIVIL CIRCULAR MEMO. Wo. 4. 
Dated Calcutta, the 14th February 1874. ° 


THE attention of all Civil Courts subordinate to the High 
AIGE OUTRE Court is drawn to the direction in 
ENGLISH eea paragraph 2 of Circular Order No. 3, 
R dated 17th January 1871, as to the 
punching of Stamps affixed to documents issued by them’at'the 
time the stamps are affixed; and it is ordered that the duty be 
assigned in every Court to a specified responsible officer. j 
2. Blank papers for copies should, as usual, be presented 
with the application; but it is not necessary in such cases that 
stamps should be affixed to the blank papers; it will be enough 
if the adhesive stamp be made over to the officer whose duty 
it is to cancel stamps, and that officer will, if the request for a 


copy be allowed, at once affix the stamps to the paper and cancel . 


it by punching, but if it be not allowed, hè will return. the 
adhesive stamp to the petitioner, a note to this effect being madé 
in the Register and signed by such officer. 


By order.of the High Geant; ; : 


E? 
(Sd.) H.J.8. COTTON, 


s Officiating Ee 
e Zeg 


CIVIL CIRCULAR MEMO. No. 5. 
Dated Calcutta, “the 18th February 1874, 


Every District Judge and Judicial Commissioner, subject to 
Aiea Artis the control of the High Court, is 
ENGLISH DEPARTMENT. requested to forward éo this office, 
Civil, within fifteen, days after the ‘st 

April next, a correct list, according to the enclosed form, of the 
Advocates and Pleaders practising in his own SES and in each 


Moonsiff’s Court in his District. 
2. The different classes of Pleaders, senior andj junior, should 


6l 


. 1874 


CIRCULAR 


ORDERA, 


be carefully discriminated, and the Government Pleader should : 


be described as such. 
By order of the High Court, 


A z ' (Sà) H.J. 8.COTTON, 
€ f , Oficating Registrar. 
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CRIMINAL CIRCULAR'MEMQ No. k 
_ Dated Calcutta, the 19th February 1874. + 
As Honorary Magistrates in some Districts are now exceed- 


HIGH COURT. ingly numerous, but, as a general 
SE DEPARTMENT, rule, they singly try few cases, the 
Vid ` 


Court directs that in the first column 
of Statement D, Part I, the Honoraty Magistrates who have 
acted singly may be entered together and their cases exhibited 
in one line. But benches of Magistrates, however ‘composed, 
should be exhibited separately, one line to each, thus :— 

Sudder bench of Magistrates 

Ferozepore ,, D 

Honorary Magistrates sitting singly 
i By order of the High Court, 


(41 H.J. 8. COTTON, 
Officiating Registrar. 





CIVIL CIRCULAR ORDER No. 5..° 
Dated Calcutta, the 24th February 1844. 


Tue High Court*have had frequent occasion to observe that 
the provisions of section 30 ‘of the 
HIGH COURT. 
ENGLISH DEPARTMENT, Court Fees Act are not always com- 
e SC plied with, and that consequently 
stamps are fraudulently used a second time. 

2. Too strict a compliance with the provisions of this section 
cannot be enjqined, and in all cases it should be caréfully seen 
that the figure head of the Court Fee Stamps is punched vut, 
and the piece destroyed before ‘any action is taker upon the 
documents to which the stamps may have been attachgd. 

3. The Court now notify that, where neglect or insufficient 
compliance with the law appear to be habitual, they will invari- 


ably hold the presiding officer of the Court, where defalcations - 


may ensue, personally responsible. 


By order of the High Court, 


(Sd) H KS p. COTTON, 
‘ Offs. Regutrar. | 


» D DH 
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pea CIVIL CIRCULAR ORDER No. 6. 


Oxpars, Sg 


V Dated Calcutta, the 24th February 1874. 


Tap Court are pleased to notify, for the information and 
Hion cota _ guidance of District J udges and Judi- 
Excuse DAPARTMENT. cial Commissioners, that declarations 
Civi. 
issued by order of the Court imme- 
diately after the passing of Act XX of 1865, to the effect that 
an applicant fof enrolment as a pleader “ will be enrolled on 
resigning his public employment,” are not to be considered as 
„entitling parties to be so enrolled on resignation many years 
after the passing of the Act: and that accordingly no future 
e applications for enrolment under these declarations will be 
enterfained. 


By order of the High Court, 


(84) H. J. S. COFTON, 
Offg. Registrar. 


D e. 


CIVIL CIRCULAR ORDER No. 7. 
Dated Calcutta, the 4th March 1874. 


ae Court is pleased to prescribe, for adoption by the 
Subordinate Civil Courts, the accom- 
. * HIGH COURT. 
Raas DEPARTMENT. / panying form of Fehrist or list of 
: Cioile 
cases to accompany the records of all , 
decided cases sent in by Subordinate Judges and Moonsiffs for 
deposit in the’ District Judge’s office. 
2. These statements on: printed forms are to be dees uni- 
form in size and shape, in order to be bound up so as to constitute 
. aregister,of decided cases useful for the purpose of tracing and : 
- ` identifying records. i 


j ` By order of the High Court, 


(Sd). H. J. B. SOTTON, 
ofg. Registrar, 
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10 of 1873 | Regular Rent Suit | 4th Oct. 1873| 121 SR 


H 


67 of 1872 






Miscellaneous .., | Sth Jany. 1873| 97 


19 of 1872 | Regular S. C. Court | 4th Feby. 1873| 54 “ar 


CIVIL CIRCULAR MEMO, No. 6. 


Dated Calcutta, the 4th March 1874. 
IN connexion with, and in modification of, Circular Orders 
HIGH COURT. cited on the-margin,‘in so far as they 
EES relate to *the receipt of travelling 
DE BS SC dated 10th Octo- allowance from Government by Nazirs 
beg! 0. No. 26, oe amet bth Septem- Or other public officers, the attention 
WK 81, dated 25th Sep- Of the Civil Courts subordinate to the 
tember 1867, paragraph 5. High Court is drawn tô the N otifica- 
tion of the Government of India,ein the- Financial Department, 
No. 929, dated 5th February 1874,* ruling that “no public 
servant shall draw travelling allowances . for & journey taken 
from his head-quarters to visit any place not more than five miles 
distant therefrom.” 


By order of the High Court, 


(82) 4H. J. 8. COTTON, 
Oe, Registrar. 





N Vide Calgutia Gazette of 110 February 1874, Part I, p. 361. H 
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1874 « CIVIL CIRCULAR MEMO. No. 7. 








Dated Calcutta, the 6th March 1874. 


Tus Court is pleased to direot that, in the preparation of 

EE Judicial Statements (annual) Nos. 8 

Enarrsg Drummen, and 9, prescribed by Circular Order 

No. 32, dated 8th November 1870, 

cases in course of transfer, when the year closes, shall be shown 

in thd returns for that year as pending in the Court to which 

they have been transferred. The Court expect accordingly that, 

in the returns for 1873, all cases transferred on or before 31st 

e December will be accounted for by the Courta to which they 
belong in consequence of such transfer. 


By order of the High Court, 


(Sd) HJ 8 COTTON, 
c - Offg. Registrar, 


` CIVIL CIRCULAR ORDER No. 8. 


Dated Caleutta, the 7th March 1874. 


, HE been brought to the notice of the Court that, in one 

of the districts within the Court’s 
Pe eee _ jurisdiction, the practice of taking 
S Ge formal contemporaneous proof of the 
service of notice in foreclosure proceedings under Regulation 
XVII of 1806 is not observed, the Court are pleased to direct 
that, if in any other district a similar omission prevails, the pro- 

- per practice should be introduced. 


By order of the High Court, 


(8d) H.J. S. COTTON, 
e Oz, Registrar. 
+ D 4 à 
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e 
CIROULAR 


Dated Calcutta, the 7th March 1874. Oxpuns. 


It having been brought to the notice of the Court that, in 
ee some districts, the Appellate Courts 
Exauisa Dane do not transmit to the Lower Courts 
ree copies of the judgments passed by 
them in anneal the Court are pleased to direct that, as a general 
rule for the purposes of section 361 of the Civil Procedure Code, á 
the term “decree” shall be taken to include the judgment, and 
to desire that, in all cases of appeal, the Appellate Court will 
transmit to the Lower Courta copy of the judgment passed as 
well as of the decree. It is right and very desirable that the P 
Lower Court, especially if its decision be reversed or modified, 
should have an opportunity of seeing the judgment of the 
Appellate Court. 


By order of the High Gang, g . 


(Sd) H.J. S. QOTTON;, 
Ofg. Registrar. 


CIVIL CIRCULAR ORDER No. 10. ° 
Dated Calautta, the 7th March 1874. 


Tas attention of all District Judges and District Magistrates, 

as well as of the Civil and Cyiminal 

HIGH COURT. Sei S i À, A 

ENGLISH DEPARTMENT. Authorities subordinate tô°them, is ` 
Civil and Criminal. 

drawn to the rules drawn up by the 
Court under Section 20 of the Court Fees Act of +870, notified 
in the Calcutta Gazette of the 25th February 1874, Part I, 
pp. 476 et seg., 'and to the rales drawn up uader Section 22 of 
the same law (VII of 1870), notified at page 480 of the’ same 
issue of the Gazette. . 

2. Immediate effect must be given to these ited. Sue 


By order of the High Court, 


e A (S4) H/ 8 UOTTON, 
i ; ; . ofr. Registrar | 
s P s 10—B 
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1874 , RULES REVYATING TO SPECIAL APPEALS. 


CIROULAR 
ORDERS. CS — 

L The paper-book in all cases of special appeal, .except 
appeals not exceeding Rs. 60 in value, will consist of the follow- 
ing’ papers: those not originally in the English language being 
translated into English :— 


(a).— The Plaint. 

H Note.—Lengthy schedules and descriptions of boundaries 
appended té plaints may be omitted. 

(b).— The plaintiffs written statement, if any. 

(¢).— The defendants written statement. 

° Note.—When there are several sets of defendants in a suit, 
the written statements of defendants, not parties to the special 
appeal either as appellants or respondents, may be omitted. 

( d).— The judgment of the first Court. 

(¢).— The judgment of the Lower Appellate Court. 

(f): —Any judgments or orders of remand passed in the case 
either by the Lower Appellate Court on appeal or by the High 
Courteon special appeal. 

(9).— The memorandum of special appeal, 

(h).——A front leaf containing the number ef the cause, names 
of the Judges of the two Courts below, names of the parties and 
of their vakeels, date of the institution of the suit, date of the 
judgment of the firat Court, date of the judgment of the Lower 
Appellate Court, date on which the special appeal was filed, 
date of seryice of notice upon the respondents, and date on which 
the‘ cause was ready for hearing. 


e 


2. In each case of special appeal, the Deputy Registrar will 
cause to he printed 12 copies of the paper-book as aforesaid 
for the use of the Judges of the High Court and of the parties 
or thefr vakeels; the copies furnished to the parties or their 
-vakeels being charged and previously paid for at the rate of 

e ` Rs. 5 a copy, in the manner following. 


3. The appellant, at the time of filing the memorandum 
of special appeal, and the respondent, at the time of entering 
appearance through a yakeel or attorney of the High Court, will 

KL x ld 5 
hd . $ MN 
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deposit with the Accountant the costs of ong or more copiesof + 1874 
the paper-book as may be required, at the rate of Rs. 5 8 copy. EE 
The.costs so paid to be costs in the cause, provided that no more h 
than the costs of one copy be allowed, unless specially ordered 

‘by the Court. 


4, When the cause is ready for hearing, the Deputy Regis- 
trar will furnish the vakeels or attorneys engaged on either side 
with copies of the paper-book, for which costs shall have been 
deposited as aforesaid. The issue of paper-booke to the vakeels 
‘or attorneys will be notice to them that the case is ready for 
hearing. 


- 5. No memorandum of special appeal filed through a vakeel e 
or attorney of the High Court, nor a frst vakalutnamah or 
power of attorney for the appearance of the respondents, will 

be admitted or received, unless, at the time of representation, 

the costs of at least one copy of the paper-book be deposited 

with the Accountant under Rule 3. 


Provided that any second or other vakalutnamah or power of 
attorney for the appointment of new vakeels or attorntys, er re- 
appointment of former vakeels or attorneys by representatives 
of deceased parties,emay be filed without such deposit. «+ 


6. In analogous cases governed by one judgment, the Court, 
on BEES? will make a special order. 


R. COUCH. z 
F. B. KEMP. . ` e 
LOUIS 8 JAOKSON. . 

“J. B. PHEAR. ae 

A. OG. MACPHERSON, 

W. MARKBY. ° 

F. A, GLOVER. 

CHARLES PONTIFEX. 

W. AINSLIE. . Peg 
So BIRCH. S 
G. G. MORRIS . 


TRE Qh March 1874. £ Za é 


Li 
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1874 * CIVIL. CIRCULAR ORDER No. 11. 


CIROULAR a 
ORDERS, 


Dated Calcutta, the 14th March 1874. 


THE returns made to the Court for 1872-73, under Circular 
Order No. 12, dated &h April 1872, 


HIGH COURT. : : . 
Escusu DEPARTMENT. having been found inaccurate owing 
Civil, ee D £ 
to the inclusion in column 2* of com- 
e mission on execution sales where such sales have been effected 


by the Nazir or other officer not being a Civil Court Ameen, 
and the object of the Circular Order being to ascertain the 
financial results of the employment of Ameens only, the Court 

° are now pleased to prescribe the accompanying forms of regis- 
ters tọ be kept up in all the regular Civil Courts subordinate to 
the High Court. 

2. The register-of receipts, it will be seen, has been so framed 
as to exclude all moneys not due to the employment ‘of Civil 
Court Ameens; and the register of disbursements so as to show 
only salaries’ paid and excess payments refunded. The first 
retura Lo: be submitted in this form of statement will be for the 
financial year 1873-74. 


KH 
By order of the High Court, 


s (82) H. J. 8. COTTON, 
_ Offs. Registrar. 





a KI 
* “Receipts of account of the employment of Ameens permanently 
entertained.” 


e 
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Register of Expenditure on account of Civil Court Ameena. 











*Districtof ° , 
Nature of 
Date. Expenditure. Amount, Resagks. 
a 
Rs. | As.| P 
Li 
2nd January ... | Salary of Dilawan ... 70; Di 0 
sd Si, +» | Refund over charge in 15] 0| 0 
case of de- 
$ ` posited. 














- CIVIL CIRCULAR QRDER No. 12. 
e >œ ` Dated Calcutta, the 27th March 1874. 


Tae attention of the Civil Courts subdmdinate to the High 
E) Court is drawn to the rules published 
Exeiisu Depanmwent. by Notification dated 5th March 1874, 
in the Calcutta Gazette of the 11th ` 
idem, Part I, p. 557, to take effect from the 9th March 1874, 
as to fees and charges of the High Court in its original jurisdic- 
tion. 
2.° It will E seen that Schedule 5* of the tables published 
Shai kaa Waleed therein (which is reproduced as an 
to the Sheriff. `. Appendix to this Circular Order) 
supersedes the scale of fees promulgated with Circular Order 
No. 188, dated 7th October 1852, as well as the rates mentioned 


An Circular Memo, No. 2, dated 2ist February 1870, and 


Circular Memo. No. 4, dated 16th February 1872. 


g By order of the High Court, 
K ob (84), H.J. S. GOTTON, 
i : Offz. een 
BI e sS 
d 
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1, 


7 D 


‘Fees and Oharges to be qllowad to the,Sheriff. 


For arresting each pergon named in a writ when 
nothing is realized ... as 
Otherwise ... eve 


Note.—The lattAy fee to be allowed, plus poundage on sums levied. 


2. 


3. 


4. 


5. 


6. 


For exdtuting any attachment against moveable or 
immoveable property 
For serving each jurymano with summons.. 


(To be charged to the Fine Fund.) 


For serving every other summons, for each person 
served ` ese aes E vee 

For executing every writ of Habeas Corpus, injune- 
tion, or other writ for which a fee ia not specially 
alin each ‘person against whom the writ is 
directed . isi Sé 


Por stealing warrants for apprehension of witnesses, 


and warrants for securify to be furnished by defend- ` 


ant (issued by another Court), for each person ... 
For serving summons, notice, proclamation, subposnas, 


Ze, (issued by another Court), for each person’ 


served ... ° 
For serving citation es 
For every ordinary return See B 
For every special return Së SS. 
For translations when necessary, per folio : 


ane 


For every warrant to discharge defendant from . 
custody... see E 


For bringing 4 up defendant from, jail AT E 

For every certificate of seizure ... 

For every other certificate See be ve 

For drawing every security bond in mofussil cases . 

For office copies, per folio eos 

For attending Court or before a Judge or other steer 
of Court with papers aes 

For every bond of indemnity for seizing EE fics 
when there are adverse claims 


For everyesearch wheneno certificate of office ‘abies 


Obtuined — owe E bs. 
` 
` 


CO c 


Rs. As. P. 


CO o 


73 


e 1874 
RuLEs. 
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e D 
21. Poundage on sums levied by the Sheriff in execution, 
for the firat Rs. 1,000 at 5 per cent., and for the 
` reet 24 per cent. 
22. Poundage on a writ of possession upon every Rs, 10 


of the yearly value + eee a 
28. For attending Court during each Criminal Sessions, 
per diem ... ace ge ek 


(To be charged to the Fine Fund.) 


Bailiffs for executing Summons, So 
European. 


Ra. As. P. 


Native. 


Rs. Ae P. Rs. As. P. 


1. For serviog summons— 

As to defendants residing in the same 
house when served personally, or 
when service effected by delivery of 

_ the summons to one person— 


For the first defendant `. 4 0 0 
e , For every other defendant e 2 0 0 
* By fixing a copy to the door of the 
dwelling-honse— e 
N For all the defendants residing in® . 
the same house who may be 
` thus served e oes - 6 0 0 
2. In other cases for— - 
Serving each defendant... « 4 0 0 
- 3. "Bar serving citations eee - 2 0 0 
4, For arresting a party ae 16 .0 0 
8. -For bringing him up before the Court, 
whbn the Sheriff’s officer i is detained in 
Gourt for three hours and Be - BD 0 
Otherwise ° D SS 4 0 0 


” If the party be areata’ after the rising 
of the Court, for bringing him up 
before the Court on the following day 
and lodging him in jail after committal 8 o 0 


2 


0 


0 


Note.—This fee is to be reduced to Rs. 4,and Re. 1 if the party on. being 


S 7 brought up should be released. A S 
€ 


VOL. XIL]. HIGH COURT RULES, Se . ‘ 75 
Kal Higropean. Native. . 1874 
Rs. As. P. Ra. Ag. P. Runes, 


If the party be released, upon security, to 
appear on another day, for attending 


the Court to take him into custody ... 4 00 100 
For lodging him in jail, if committed ... 4 00 1 00 
6. For every affidavit of service of summons 2 0 0 0 8 O 
e s 
7. For attaching moverble property .. 16 00 000 
8. For attaching or giving possession of 
immoveable property, for the first - . 
parcel ... e ae - 1600 00 0 
For every other parcel di 2 DD 00 0 
R H 
Hiew Courr op Jupioature at Fort WILLIAM mg 
BENGAL. ; ; 
Notification. WM 


Tux following rules matle by the High Court of Judicature 
at Fort William in Bengal, pursuant to Section 20, Clauses 1, 
2, and 3 of the Court Fees Act, 1870, having been dE Gs 
by the Lieutenant,Governor of Bengal, and sanctioned by the 
Governor-General of India in Council, are now published. 


° H.J. B. COTTON, 
Oo Registrar. 
Hien Court, 7 
The 23rd February 1874. e ‘ 


Rules framed hy the High Court of Judicature at Fort William 
in Bengal, in accordance with Clause I, Section 20 of the 
Court Fees Act of 1870, declaring the Fees chargeable for. 
serving and executing Processes issued by the High Court in’ 
tts Appellate Jurisdiction, and by the other Civil and Revenue 
Courts established within the Limits of such Jurisdiction. 


Bos I. —The fees exhibited in the following table shall be 


e 11—B 
H 


g 
e Ei 


. Li 
. BENGAL LAW REPORTS. [VOL. XIL 
charged for serviag and executing the several processes against 
which they are respectively ranged :— 


TABLE OF FEES. ' 
PART I.—In the High Oourt, Appellate Jurisdiction. 


a Proper Fee, 


Rs. As. P. 
Article 1—Every summons, subpænà, rule, notice, pro- 


clamation, injanction, or other order not 

P elsewhere specified in this table, Part I ... 3 oo 
Article 2.—Every commission to make a local investiga- 
- tion, or to take evidence, or for any other 


purpose— 

(a) in respeot of the commission a 38 0 0 

(ê) in respect of the remuneration of the ` Soch sum 

S i commissioner, dë. person who is to pare 
execute the commission, per diem...  Girect. 


Note.—-A sam, sufficient to cover the daily fee (b) for such period as may bo 
fixed by the Court for the purpose of exeouting the commission, must be paid 
in addition-to the fee (a) at the time when the commission is issued ; and, if 
the commission ią not completely executed within the period so fixed, a 
furthes sum, sufficient to cover the daily fee (b) for the excess period extend- 
ing from the end of that fixed period up to, and inclysive of, the date of the 
complete execution of the commission, must be paid before the commissioner's 


report or other return to the commission is used. 
Rs. As. P. 


Article’8.—Every warrant for arrest of the person =... 3 0 O 


PART II.—In the Courts of Judges and Subordinate Judges, and 

“in the Revenue Courts when the Suit in the Revenue Courts in 

“which Che Process is issued is valued at a Sum exceeding 

És. 1,000. ° g 

e s : Rs. As. P. 
Artielé 1.—-Every summons, subptena, notice, proclamation, 


injunction, or other order not elsewhere 
specified in this table, Part D ... - 2 0 0 
Article 2.—Every commission to make a local investiga- 
tion, or to take evidence, or for any other 
purpose—~ i 
(a) in respect of the commission «œ 200 
(b) in respect of the remuneration of the 
, . `" commissioner, $e., person who is to 


S + execute the commission, per diem... 3 A o 
+ s 


Lé 
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Note.—A sum, sufficient to cover the qaily fee (b) for guch period as may be 
fixed by the Court for the purpose of executing the commission, must be paid 
in addition tothe fee (a) at the time when the commission is issued; and, De 
' the commission is not completély executed within the period so fixed, a 
further sum, suflicient to cover the daily fee (b) for the excess period extend- 
ing from the end of that fixed period up to, and inclusive of, the date of the 
complete executioh of the commission, must be paid before the commissioner's 
report or other return to, the commission is used. 


Rs. As. P. 
Artiele 3.—Every process of attachment of property by 
notice or proclamation... -- 2 0.0 
Article 4,—Every process of attachment of gr iby 
actual seizure— 
(c) in respect of warrant of attachment . 2 0 o 
(d) in respect of each man, necessary to 
ensure safe custody, who is left in 
possession, per diem ` n 0°60 
Note.—A sum, sufficient to qover the daily fee (d) for a periód of at least 
one month, must be paid in addition to the fee (c) at the time when the 
process is obtained; and, if the attachment is continued beyond, the month, 
a further like sum for the next moath must be paid two clear days before the 
expiration of the month which has been already paid for, and so on for each 
ensuing month, otherwise the man or men in possession will be renfovede 


~ H Ra, As. P. 
Article §.—Every precess of attachment be Oe arrest of , 
the person... ate SES - 15 0 0 
Article 6.—Every order for the sale of property— 
(e) in respect of the order of sale . 2 0 0 


(4) by way of poundage on the gross amount 

realized by the sale up to Rs. 1,000... 2p. ct. 
together with afurther fee on allexgess °? 
of gross proceeds beyond Rs. 1,000 of 1 p.et. 


Note.—The portion (e) of this fee must be paid when thé process is 
obtained, and the poundage (f) must be paid at the time of making the 
application for payment of the proceeds of sale out of Çourt, ng hereinafter 
provided. è 


PART III.—In the Courts of Moonsiffs and of Small Causes, and 


in the Revenue Oourts, when Part II does not apply. 


i Rs. A. P. 
Article 1.—Every summons, subpena, notice, proclamà- 
; tion, inj unction, or other order not elsewhere, 
E specified i in this table, Part D opt ve: Ae 10. o 
e s (DN 
WA 
D e e 
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Article 2.—Every fommission to make a local investiga- 
tion, or to take evidence, or for any other 
purpose— 
(a) in respect of the commission vn 100 
(b) in respect of the remuneration of the 
commission, t.e., person who is to 
execute the commission, per diema. 8 0O o 


Note.—A sum, sufficient to cover the daily fee (b) for such period as may be 
fixéd by the Court for the purpose of executing the commission, must be paid 
in addition to the fee (a) at the time when the commission is issued; and, if 
the commission is not completely executed within the period so fixed, a 
further sum sufficient to cover the daily fee (b) for the excess period, extend- 
ing from the end of that fixed period up to, and inclusive of, the date of the 
complete execution of the commission, must be paid before the commissioner's 
report br other return to the commission is used. 


Ra, As. P. ` 

Article Seen process of attachment of property by 
e notice or proclamation... see œ 2 0 0 

Article 4.——Every process of attachment of property by 

ý actual seizure— 

Lei in respect of the warrant of attachment ` 2 0 O 

(d) in respect of each man, rfecessary to 

š ensure safe custody, whois left in 
possession, per diem ... - 060 


. 

Note.—A. sum, sufficient to cover the daily fee (d) for a period of at least 
one month, must be paid in addition to the fee (c) at the time when the 
process,is obtained ; and, if the attachment is continued beyond the month, 
farther like sum for the next month must be paid two clear days before the 
expiration of the “month which has been alrendy paid for, and so on for each 
ensuing month, otherwise the.man or men in possession will be removed. 


Rs, As. P. 
Article 5. — Every process of attachment by the arrest of 
S the porson s ane , vn 15 0 0 
Article 6,—Every order for the sale of property— 
i (e) in respect of the order of sale . 200 


E f) by way of poundage on the gross amount 
realized by the sale up to Rs, 1,000.. 2 p. ek 


. _ ` together with a further fee on all excess 
, of gross proceeds beyond Bs..1,008 of 1 p.*ot. 
e R a A D e S 
s H D 
DH 
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Note.—The portion (e) of this fee must’ be paid | when the process is 
obtained, and the poundage (f) must be paid at the time of making applica- 
tion for payment of the proceeds of sale out of Court, as hereinafter provided. 


Ruz II.—Notwithstanding Rule I, no fee shall be charge- 
able for serving and executing any process, such as a notice, 
Tule, summons or warrant of arrest, which may be issued by any 
Court of (re own motion, solely‘for the purpose of taking cog- 
nizance of, and punishing any act done, or words spoken, in 
contempt of its authority. ` i 


Rouxz III.—No process which comes within the operation of 


Rule I shall be drawn up for service or execution, except ` 


upon an application made to the Court for that purpose in 
wriling on a document bearing upon its face stamps not less in 
amount than the fee which by Rule I is directed to be charged 
for serving and executing the process so sought to be drawn up. 
This application may, however, at the option of the party 
making it, be included in the petition by which he moves the 
Court to order the process tb issue, but in that case the petition 
must bear the requisite stamps for the process fee in addition 
to such stamps, if any, as are needed for its own validity; and, 
in either case the ailing of the application thus duly stamped, 
shall constitute payment of the fee chargeable for the process. 


Bos IV.—In cases which arg covered by the note to 
Article 2 of Part I, and the note to Articles 2 and 4 of 
Parts II and III of the Table of Fees in Rule I, the additional 
fee, which may become payable after the. process. bas been 
actually issued, shall be paid by filing a written” requisition to 
the Court to receive the fee, whieh document shall hear. on the 
face of it stamps not less in amount than the additional fee, 
together with a memorandum of the purpose for which ft is paid. 


Rui V.—The proceeds of a sale effected in executton of 


any decree will only be paid out of Court on an application . 


made for that purpose in writing, and the additional fee (f), 
Article (6), Parts II and III, must be paid by stamps affixed 
to, or impressed upon, the first of such applications: whether 
it be or be Mot made by*the person who obtaihed the order for 
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$ £ Rs. As. P 
(2) Summons nas --- In respect of every ad- oe 
: ditional Gerson named 
therein ... vw 0 4 0 
(3) Proclamation for absconding’) D 


party under Beton 171, Code oak Ge the proclamation 2 0 o 


Criminal Procedure .. 

(4) Proclafnation for E not 
attending, Section 358 

(5) Warrant of attachment ... 


(6) Warrant of levy of fine or of 


maintenance to wife, children, &c. 


(7) Written order ... 
(8) Injunction ae 
(9) Notice wee nae 


) For the proclamation 


For the warrant’ + ... 
Where it is necessary to 
place officers 
charge of property 
attached, for each 
officer so EE e 
per diem D 0 4 0 


in 


1.0 0 


} For the warrant 
And a percentage on thë amount of 
fine or maintenarfce levied, viz, 
2 per cent. on sums aot qxceed- 
ing Rs. 100; and where the sum 
exceeds Ra. 100, then 2 per cent, 
~ on Rs. 100, and 1 per cent. on 
the amount of excess. 
For the order 1 
For the injunction ... 1 
For the notice 1 


IJ. Nothing herein contained shall be deeméd to authorize 
the levying of any fee for any summons-to attend as a J uror or 
Assessor in a Court of Session, and no fee shall be chargeable 


in any such summons, 


III. No fee shall be chargeable in advance on any process 
of Criminal Court in any case where the prosecution is on the 


part of Government, but it shall be competent to any Magis- ` 


trate in such case, if the accused is convicted, to order that 
such fees shall be paid by the accused, or any of them, in like 
manner as if such fees had been paid by the SS in the 


first’ EG 
e 
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IV. Where aty percentage is directed by these rules to be 
taken upon amounts levied as fines or maintenance, such per- 
centage shall be deducted from thé proceeds of any property ` 
sold, or shall be paid together with the amount levied, and with 
the other costs of process as atated in the warran ‘ 

V. When a proclamation has been issued for an absent 
witness, if the witness shall afterwards appear, mtd the Court 
shall be of opinion that such witness had absconded or concealed 
himself for the purpose of avoiding the service of a warrant 
upon him, such Court may order the witness to pay the cost of 
the proclamation. 

NL In Districts named in the margin, where the sab divis 
Sonde Se, Dingo- sional system has not been fully intro- 
nes Abala, Banners, d duced, in every case where a process has 
sho a gy Neatly, ig to be executed ata distance more than 

: 25 miles from the Court from which it 
is iesqed, an addition of one-fourth is to be made to the fee 
chargeable, and if more than 50 miles, an adgition of one-half. 
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Rules framed by the High Court of Judicaturg at Fort William 
in Bengal, in accordance with Clause III, Section 20 of. the 
_ Court Fees Act, 1870. . . 
1, The following monthly salaries shall be allowed to the 
Nazir and other persons employed in the service ‘or execution of 
processes of thb Civil Courts :— 


1sé.—In the Court of District Judge— 


Rs. 
The Nazir being the person responsible for due service 3 oe 
and execution of all processes in the Courts at the 
Sudder Station it ous síi .. 100 
Rising by increments to... ay Ven ae 200 
His Clerk or Taidnavis... Ge geg Së 10 
Peona, 2nd grade D E 8 
» Ist grade, after three years’ Gate service.. 10 
2nd.—In the Court of the Subordinate Judge or Small Cause 
Court— or A 
Naib Nazir, Re, 25eto 35, according to circumstances. 
Peons, as in Judge’s Court. ` 
, e 
3rd.—In the Court of Sydder Moonsiff— 
e 
D 3 d Rs. 
Naib Nazir... ae ae EA wie 20 
Peons, 2nd grade we nue 6 
» lst grade, after three years’ appre service... 8 
4th,—In the Courts of Moonsiffs not at the Sudder Station— 
Py Rs. . 
Nazir Sane ess wee see © cos 25 ° 
Peons, 2nd grade e D D Eh 
» Ist grade, after three years’ See service.. 8 
5th.—Small Cause Courts— e 
Nazir, ` S 


Peons, } ag at present, 


Peons in the Revenue Court of a Collector shall be remunerated as : 


those in the Court of the District Judge. Peons in the Revenue 
Court of a Deputy Collector shall be remunerated as those in the Court 


of a Moonsiff. i S 
a The following monthly salaries shall be allowed to Peons 
e , "O 12 
° ` œ . i R D 


e 


M e 
t o ` 
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1874 « and other officerg employed ip the service or execution of pro- 
Bures. cesses in the Courts of Magistrates :— 


lst.—In the Court of the Magistrate of the District,— 
Court Inspector (or Nazir) responsible for the due service and 
executionof all processes in the Courts of the several Magis- 
. trates at the Sudder Station, as at present. 3 
Rs. 
Peons, each eee eet i 
,2nd.—In Suh-Divisional REESEN Goats 
Court Inspector (or Nazir) of Sub-Division, as at present. 
Rs. 
Peons, each bee: T awed vas Gan" 


Note.—The rates of remuneration. for Peons provided by these rules are 
intended to secure the services of men who can read and write, But when- 
ever, bn the occurence of a vacancy, candidates thus qualified shall not be 
available, the Court, on whose establishment the vacancy exists, may record 
a declaration to that effect, and | may then appoint temporarily some person 
whom it may consider competent to perform the duties, and who shall be paid 
at thé ratesof Rs. 5 per mensem in Moonsiffs’ Courts, and Ra. 6 per mensem 
in all other Courts. Provided that suck appointment, when made by a 
Court subordinate to the District Judge, or the Magistrate of the District, 
shall ‘be subject to the approval of auch Judge or Magistrate, and shall cease 
as soon as daly qualified candidates shall b&procurgble, + 
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Hien Court OF JUDICATURE at Fort WILLIAM IN BENGAL 


D 





D: k Notification, 
Tux, following are the rules by the High Court of Judicature 
eat Fort William in Bengal, and approved by “the Lieuttnant- 


N 
` 6 
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Governor of Bengal and by the ‘Governor-General of India in + 1874 
Council, under Section 22 of the Court Fees Act, 1870. >~» Boss, 


Droen Court, Die H. J. 8. COTTON, 
The 23rd February 1874. e Og. Registrar, 
A 





Rules framed by the High Court of Judicature at Fort William 

in Bengal, in accordance with Section 22 of the Court Fees 

Act, 1870. 7 . ee 

lst—The Judge of every District in the Regulation Pro- 
vinces shall ascertain the average number of processes issued 
from his own Court, and from each of the Courts subordinate 
thereto, during three years last past. ` 

2nd.—To this shall be added, in the Dîstricts to “which 
Act VIII of 1869 (B.C.) has been extended, the average of 
processes issued by the Revenue Courts of the same District. 

3rd.—The Peons to be employed in each Districtsshall be in 
number sufficient for the ex@cution of a like number of processes ; 
each Peon being for this purpose considered capable,of execut- 


ing— 


e 
In the Zillah Cort and the Subordinate Judge’s Court, Res. 
per annum a, one si 200 
In the Moonsiff’s Court, per annum, Së .. 250 
In the Courts of Small Causes, per annum ... «ee 300 


4th,—In order to provide for the service of processes of certain 
kinds, which occupy a longer period, and in respect of which a 
higher fee is charged, 25 per cent. may be addedsin each casé to 


D 


the average ascertained under the Ist and 2nd Rules. ` ` g 


5th.—In the Districts named in the margin, where the. Peons 
entrusted with a large proportion of 


Backergunge. Chittagong. Rb 

Dacca, Dinagepore. processes have to be conveyed by 

Jessore, Mymenmngh. K 

Sylhet. Rajshabye. boat, the number of processes 

Kamroóp: Rungpore, 2 e e . 

Nowgong. which each Peon is expected to- . 

Luckimpore. e 
: serve may be reduced by one- 


N.B. — For the districts in the $ 
second column, the calculation is to third, and the number of Peons 


be made from May to October melu- WW D 
gu oi, `` yo "TTT to be employed shall be*calculated 
e S p accordingly, ` e 
e, 


H e 
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6th.—Where there are in any District several Courts of any 
oneclass, the Judge may authorize the appointment of such 
number of Peons on the whole for such Courts as may suffice 
for executing the total number of processes, and may from 
time to time apportion such Peons according to need among 
such Courts. é 

7th.—When it appears to the District Judge that the num- 
ber of processes issued out of any Court or class of Courts in 
the District hassincreased by 10 per cent., he shall be compe- 
tent to make a corresponding inorease in the number of Peons, 
and if there shall be a diminution to the like extent, or if he 
shall be satisfied that the proceases of all or any of such Courts 
can be executed by a emaller number of Peons, it shall be his 
duty to make a reduction accordingly. 





Rules framed by the High Court of Judicature at Fort William 
«in Bengal, in accordance with Section 22 of the Court Fees 

Act, 1870. 

Let. The Magistrate of every District shall ascertain the 
average number of processes issued in a year from his own 
Court, and from each of the Courts subordinate thereto, during 
three years last past. s 

2nd.—The Peons to be employed in each District shall be in 
number sufficient for the execution of a like number of pro- 
cesses; each Peon being for this purpose considered capable of 
executing 300 processes per annum. 

. 8rd.—In the Districts named in the margin, where the 


EE KE Peons entrusted with a large 


Dacca. , Dinagepore: proportion of processes have to 

Jessore. . Mymensingh, 

Sylhet. Rajshahye, be conveyed by boat, the number 
mroop, Rangpore. ` : 

Nowgong., ° SS of processes which each Peon is 

Lackimpore. ° 


x expected to serve may be reduced 
N.B. — For the districts in the : 
second column, the calculation is to by one-third, and the number of 


See May to October dr" Goen to be employed shall be 


calculated accordingly. 
4th.—Where it appears advisable to the Magistrate of the 
District, We may aithorize the appointment of sych number of 
Beons on the whole for all the Courts in his, District as may 
H 


. # 
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suffice for executing the total «number of processes of those 
Courts, and may from time to time apportion such Peons acoond- 
ing to need among such Courts. H 
5th.—When it appears to the District Magistrate that the 
number of processes issued out of any Court er Courts in the 
District has irtcreased by 10 per cent., he shall be competent to 
make a cowesponding increase in the number of Peons, and if 
there shall be a diminution to the like extent, or if he should be 
satisfied that the processes of all or any suck Courts canbe 
executed by a smaller number of Peons, it shall be his duty to 
make a reduction accordingly. : 
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REVENUE CIRCULARS. 


REVENUE CIRCULAR ORDERS. 


: DECEMBER, 1873. 


How's V. H. SOHALOH, 


H 


No. 1. 

_ In lines 3, 4, and 6, Clause 5, Section V, page 248. Board's 
Rules, for the words “rate for establishments, travelling allow- 
ances, stationery, and postages levied from wards’ and attached 
estates managed by the Revenue Department,” substitute the 
words “the fund for the general managemént of wards’ and 
attached estates.” This change is made under the orders of 
Government. 


-No. 2. ` fen : 
* Wits reference to paragraphs 28 and 29 of the ees 
for the guidance of Collectors in the acquisition df Jand for 
` public purposes, District Officers are requested to-credit in 
future the value “of revenue abated as compensatiom for land 
taken up under Act X of 1870, to “ Miscellaneous Land 
Revenue,” and to enter it under a new heading fıs Table V 
of Return No. X, immediately after the heading J © Sale of 
Government Estates.” 


No. 3. ge, A a 

SETTLEMENTS of fisheries, whether the property of Government 
or otherwise, like settlements of estates consisting ‘of land, 
should be reported to the Board for confirmation. But the form 
of report required by Section XII, page 287 of the Board’s 
Rules, in the case of settlements of the latter kind, need not be. 
submitted for the settlement of fisheries. It will be sufficient to 
shew in the report the number of the fishery mehal on the taujih 7 


the geographical limits of the right; the term of-the lease and . 


the rent. The report should also explain.briefly the nature of 
tlf fishing {viz., the fish caught and the means used to catch 
D e S ~- E 
e P i D 
e 
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1878 . them), the position pf the lessea (¢.g., whether he is himself a 

Rev. Cir. fisheyman or a speculator who intends to sublet to the actual 
‘ catchers of fish), and the mode of settlement adopted, whether 
by sale to the highest bidder or otherwise. 





No. 4, zs 


GOVERNMENT having called. for the annual submjssion, with 
the Board’s Land Revenue Report, of certain information in 
regard to demand and collection of land revenue, which is- not 
to be dbtained in the required form from Return No. X, it has 
become -necessary that an additional Table VI should be 
submitted with that Return at the close of each financial year. ` 

It should be submitted in the following form :— 
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If the headings (a), (b), (e) ep (d) werg grouped together, . 1878 
the Return No. X would already furnish the means of-con- Rsv. Cin. 
atructing this table. But the peculiar classification of estates 
prescribed necessitates a separate table. 


KR No. D 


A OASE having recently occurred, in which it was discovered, 
after an estate had been made over to a ward on the attainment 
of his majority, that a debt was due to the Calcutta Wards’ Insti- we 
tution, and difficulty having been experienced in the recovery 
of this debt, the Member in charge directs that the following À 
rule should be added as Clause 5A, Section III, Chapter XX V 
(Warda and Attached Sale of the Board’s Rules at page e 
342 :— e 
Two months before the date on which any Se who is being 
educated at a Government Wards’ Institution, will attain his 
majority, the Collector shall report, through the Commissioner, to 
` the Board of Revenue, the approaching termination of. the trust, 
in order that intimation may be given to the Directgr of, the: 
Wards’ Institution, and the necessary steps may be taken to 
realize any demands,on account of the education of the minor. 
D Geff 
No. 6. 
GOVERNMENT having decided tht it is no longer necessary 
that the Board should countersign Commissioners’ contingent 
bills, the following corrections are made in Section IV, page Me 








of the Board’s Rules :— S 
Clause 5, score out the words “ Commissioners. gud ” 
In Clause 6, line 4, the words “ or a Commissioner ”- should D 
be expunged. 
A. Money, ao, C.B. . 


No. 7. . 7 


AFTER the words “to the Board of Revenue” in line 3 of 
Rulg 28 at page 7 of the Salt Manual, add the „worda “ or to the 
District Collectoy if authorized to grant | the Dee rowannals,” 
KL 
ef D 
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JANUARY, 1874. è 


ee 


Tan Hon’sie V. H. Scwarca. 


No. 1. 


THE attention of Commissioners and Collectors is drawn to 
the Bengal Embankment Act, VI (Se) of 1873, which has «è 
recently become law. 

2. It will be observed that the Act differs from the preced- 
ing Acts relating to the same subject, mainly in the following 
particulars :— 

(a.) All public embankments are divided into tio elsisses— 
(1) those entered in Schedule D, the whole expenses, attending 
which are to be borne by Government, and (2) per not 
entered in the said schedule. The expenses attaching to the 
latter, when takenécharge of by Government, are to be borne, 
not, a8 formerly, by the parties bound to maintain them (see 
Section 11 of Act XXXII of 1855), but by the. zemindars of © 
the estates and the proprietors of the tenures which may be 
benefited or protected by the embankments. 
. (b.) To carry out that new principle, provisions are made for 

the due notification to the parties interested of the worké pro- 
posed to be taken in hand, of the estimated and actual cost 
thereof, and of the amount of expenses payable'by each class, 
and also for the recovery by Government of the cast from the 
zemindars, and for the re-imbursement to the zemindars of the 
proportion payable by the proprietors. 

Le) Provision is made in Part III for immediate action in 
certain cases of emergency. i T A 
(d) The procedure for the acquisition of Tandin such cases, . 

and for the determination of compensation for consequent dam- 


ages is described i in Part V of the Act... : 
"e bd e o—2 N 
é S gë a 


ee 
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g . 
(e.) The Act also contains a new feature in bringing under 
the control of the Collector the management, improvement, and 
alteration of water-couraes in certain cases; and as there -is 
reason to suppose that much of the insalubrity of portions of 
the country is due to defective drainage, the attention of Col- 
lectors is especially drawn to the power for good im this respect 
now placed in their hands. es 


o No. 2, 


Owr!Ne to the addition of two columns to Table III of Return 
No. XXXI, the following alterations should be made in the 
Test Table for that Return :— 

Insert ‘ Test 27A.—Is the entry in column 3- fully ex- 
plained in the separate sheet?” 

To Test 28 should be added the words, “and do the figures 
represent only the dgbts which have accrued during Government 
management ?” 

Insert “ Fest 283A.—Are the figures in column 6 the total 
of those i in ‘column 6 of this Return afd those in column 6 of the 
previous year "e Return ?” - 

In Test 29 substitute 7” for “5 £ 

In Test 30 substitute eege” mi ne ën Sor “6,” “5,” and 


eg” respectively. 


In Test 31 substitute “ 9,” 10,” and “ 11” for “7,” “ 8,” and 
“9” respectively, l 

In Test 32, in the first line, substitute “12” for “10.” 

In Test 32, in the 2nd line, substitute “9,” “ 10,” and “ 11” 
for «47, © BP and “ 9” respectively. 

In Test 32, in 2nd and 3rd‘ lines, for the E “ the entry 
in column 2,” substitute the words “the total of the entries 
in columns 2 and 4.” 

In Test 32, in 3rd line, for the ee 4” and“ 6” substi- 
tute “6” and “8” respectively. 
= No. 3. S 

Ir was rultd by the Board in the year 1867 that, under 
Section 3, Aet VIII ¢n.0.) of 1865, a Collector could not dele-. 


gatg to any of his subordinates the uty of holding sales of: 
n ze be LH e 
A D 
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patni tenures. This ruling, however, does not appear to have . 1874 
S e 


heen circulated for general information, and instances hgve Rev. Cir. 


recently come before the Board where such gales have been, 
irregularly, conducted by Deputy Collectors. The attention 
of Collectors is therefore drawn to the necessity for a strict 
observance of the law in future. " 





No. A 


Wira a view to obviate frequent calls for explanation, which 
the Board now find it necessary to make, District Officers are 
requested, when submitting the half-yearly report on the 
working of the rules for carrying out the provisions of the 
Indian Coinage Act (XXIII of 1870), prescribed by Circular 
Order No. 2 of November 1873, invariably to specify the 
denomination of the coins cut or broken or withdrawn, from 
circulation. ` 


D 





A. Mouasy, ESQ., C.B. 


e 
. 


KR No. 5. 


Disrrror Officers are requested to report at once, through the 
Commissioners of their Divisions, how many stamps, on a rough 
average, are required to be repunckted monthly by the record- 
keepers of the several Courts at head-quarters and sub-divisions, 
in accordance with the orders of Government communicated 
with the Board’s Circular Order No. 3 of August 1873 ; and 
to state whether any inconvenience is | felt in “giving effect to 
those orders. S 


No. 6. , 
THE number of joint licenses now issued for the adle ôf both 


Country Spirits and Rum, together with the license fees realized, 


are, under present prattice, entered in Returns Nos. XIV and 
XLII against the heading IIb (Rum), and the revenue from 
that article is thus shown to be more than it actually is. This 
systèm is wrofig, and should be rectified. ` 
KL ar 
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2, The District Officer concerned are therefore Fequested to 
enter in their Returns under notice, against the heads of Country 
Spirits and Rum respectixely, a proportionate number of the joint 
licenses, together with the license fees, regulated by the quanti- 
ties sold of end sort of spirit. Thus, if ten joint licenses fetch 
Rs. 100 a month, and the sale of Country Spirigs amounts to 
800 gallons, and that of Rum to 200 gallons, eight of these 
licenses should be shown against Country Spirits together with 
Rs. 80, and the remaining two licenses with Rs. 20 against Rum. 


3. The change comes into effect with the Returns for 1873-74. 


‘Revised, figures for headings Ia, and IIb of Returns No. XIV 


for the quarters ending 30th June and 30th September, should 
be submitted by the Officers concerned as soon as possible. 

4. In Instructions o and f at top of Table I of Returns 
Nos. XLII and XIV respectively, the words “ under heading 
IIb”-shoulľd be altered to “ agreeably to GO No. 1 of January 
1874,” 


—_—— 


S "No 7. . 

` Besrpxs the information required by Circular Order No. 7 of 
April 1873, District Officers will, for the futitre, show separately, ` 
in Return No, 31, the amounts that may have been expended 
during the year from the fugds of each ward’s or attached estate 
in the support of (1) charitable dispensaries and (2) schools, 


S No. 8. ` 


CLAÙSES 3, 34,6 and 7, Section III, Chapter VIII, page 862 
of the Board’s Rules, are hereby cancelled, and the following 
substituted:— + 

3. ‘Proprietors of estates situated in the districts of Chittagong 
and Sylhet, and assessed to a Government revenue not exceeding 


~ one rupee, and proprietors of holdings iù Calcutta, Panchanna- 


gram and Chinsurah, may redeem all future payments by one 
payment of twenty-five times the revenue of such states or 
holdings. a he, Ss 


ar R 1 
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Hox’sLe V. H. SCHALCH. 


1 4 Erratum, 
Hi line 1 KA Boards’ Circular Order No, 8 of January 1874, for “ 852" 
read “152,” 
Ne o. L ` ° 


Tue Government of India, in Financial Kedut No. 3750 
of 17th December 1873, having altered the wording of the 
certificate to be attached to bills for contingent charges, the 
form of the Wards’ Establishment Bill, preseribed in Circular 
Order No. 9 of November 1873, has been modified. $ 

Indents should be made on the Superintendent of: Stationery 
_ for the modified form, which should invariably be used in 
future. ` R 


No. 2. `> 8 
Tux following form is prescribed as that in which District 
‘, Officers should subpiit the reports on the working of the rules 
for carrying out the provisions of the Indian Coinage Act 
(XXIII of 1870) required by Circular Order No. 2 of Novem- 
ber 1873 :— 








1 2 3 4 5 





è * | Beloved Lk ae beer Believed to baro |" for farther ereu- | 8 
rodused in weight other- 8 d 
Believed to be counterfeit. wise than by reasonalls | Woarng more |’ of obliteration of i 
wads 





AUDE 


Quarter Rupees, 
Two-anng 
Pisces, 
Rupees, " 
Half Rupees, 
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"No 3. 


CIRCULAR Order No. 5 of October 1873 directed that remis- 
aions ‘entered in Return No. X should be classed under the two 
heads: (1) remissions of right, and (2) remissions of grace. But 
it has in practi® been found that many cases classed as cases 
of remission do not properly fall under either of these, heads, 
` The most common instance is where a farm of some Government i 
estate expires, and the estate coming under khass management, 
it ig found to be uncultivated. The revenue paid by the farmer 
continues to appear as the demand against the estate, but has 
of course to be “remitted.” Here, as the demand was never 
due from any one, the so-called remission cannot be treated as 


either “of right” or “of grace.” Again, remissions are some- 


times Recessary oying to errors in account, revenue paid twice 
over, and the like. The Memberin charge desires, therefore, that 
except when a remission represents a specific sum at one time 
reglly’ due from a specific person, but which, for good cause and 
under. competent authority, it has been determined to forego, 
such,remigsion’ should be classed under a third head, and appear 
as a “nominal remission.” 


A. Money, ESQ., C.B. 
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No, 4. 


“IN continuation of the Board’s. Circular Orders marginally* 
* No. B of August 1873. cited,, the following orders of the 
SS Government of India, in the Financial 
` Department, ‘No. 831, dated 31st January 1874, are published 
for information and guidance :— 
« It has been brought to the notice of Government that the 
provisions of Section 80 of the Court Fees Act VIL of 1870, 
_ regarding the cancellation of stamps, are not in all cases strictly 
observed, and that consequently stamps are liable to be fraudu- 
‘lently used a’second time. 
2. It is therefore‘requested that, with the permission of His 
Honor the Tapitennot Goyen you’ will be „gd enough to 


a lf, 
D e e e 


` d 
REES 
VOL. XIL] REVENUE CIRCULARS. , me 
impress, upon all Courts and afficers having to deal with Court 
fee stamps, the importance of punching out from the stamps the 
figure head and destroying the piece, before taking action upon 
the documents to which the stamps may be attached. 

3. The Member in charge desires that eaeh District Officer 
will at once chmmunicate the present Government orders direct 
to every one of his subordinate officers, who receives petitions 
or other paper bearing a Court fee stamp, reporting to the 
Commissioner of the. Division, in due course, that this, has been 
done. The personal responsibility of the officer who gives any 
order, to see that the stamp affixed under Act VII of 1870 is 
punched before he takes such action, is clear from Section 20 of 
the Act, and must be enforced. 


11 


, 1874 
Rev, Cir. 
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MARCH 1874. 


Hon’BLeE V. H. ScHALcH. 


No. 1. 


Distrior Officers are requested, when submitting, in accord- 
ance with Clause 1, Section XII, Chapter XX, page 287 of the 
Board’s Rules, Abstract Statement No. 20, to shew in Column 2 
of Table B., in red ink, the rate per acre of each denomination 
of soil entered in Column 1 of that Table in addition to the rate 
per beegha, 


No, 2 


THE following alteration has been made in Geer Sec- 
tion I, Chapter XXV, page 341, Board’s Rules— * ° 

After the words éin value” in the sixth line, substitute for 
the rest of the Clause the following sentence—‘* in whith case 
* Collectors should consider the possibility of converting the 
* securities into a book debt in the Bank of Bengal in accordance 
cr with the Notification of the Government of India, Financial 
«Department, No. 44, dated 10th January 1867, published at 
“ page 39 of CN Gazette of India for that year.” SC, ; 


s 


No. ba Ge 
CLAUSE 4, Section VIII, Chapter XX, page 282 of the 


Board’s Rules, having been cancelled by 


“and that arrangements for 
u ita payment at future settle. Para. 8 of the revised orders No. 36A., 


„ menta should continue tobe dated 17th January 1874, ‘circulated : E 


“effected, at any rate, until i 
‘the Road Cess Actis m full with letter No. 71A.; dated 6th Febru- 


erica 
ary last, the words in the latter part of 
Gite Order No. 3 of May 1872, as noted on the margin, 
should be expunged. ° . ° 
d $ ae 4—0 
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“No, 4. 

Ir has been brought to the notice of the Member in charge 
that in many cases the provisions of the law in regard to the 
institution and defence of suits on behalf of estates under the 
superintendenceef the Courts of Wards are not observed with 
sufficient care. Mr. Schalch, therefore, desires$to draw the 
particular attention of District Officers to Part X of Act IV 
(B.c.), 1870. 

Section 72 of, that Act requires that every suit (except suits 
in the’ High Court), brought on behalf of a ward, shall be 
authorised by some order of the Court in charge of such ward. 
An injunction to this effect is reiterated in Clause 13, Section I, 
Chapter XXV (page 341) of the Board’s Rules. A copy of 
the order should invariably be sent with the draft plaint to the 
Legal Remembrancer. 

Again, under Section 69 of the Act, the ward must (except 
in sults’ before the High Court) sue or be sued in his own name 
describing himself, or being described, as a ward of Court; 
and, as A rule, the manager mus be named as next friend. 
Accordingly, the following form should be adopted in DEES 
on behalf of a ward of Court— 


“ A. B., ward of the jw Court of - Warde, 
‘inhabitant of l » by C. D., 
* inhabitant of , manager of 


« the estate of the said ward of Court, sues E. F., &c.” 
Similarly, in cases where the ward is defendant, the answer 

should be in the following form— 
ee A, D. inhgbitant of 

“ sues C. D., inhabitant of ; 

“ ward of the ` R SCH of boss 

“of whom BE. F., inhabitant of 

“ the manager of the estate of the said ward, is next friend ” id 

or’ guardian.” 


a) 





A. Moxey, Ese., C.B. 





No. 5 
Tue foHowing ‘orders of the Government of India, in the 
Financial Department, No. 661, dated 29th J anuary 1874, are 
D e 
` ti 5 e e 


soe 
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published for information and guidance by order of ‘the Lieute- SE 
" Rey. Cua 


nant-Governor of Bengal— ° 

“ The’ Governor-General in Council is pleased to allow the 
“several Local Governments and Administrations to authorise, 
« whenever they think necessary, District Officers to charge in 
* the accoungs the value of the service postage stamps purchased 
“by them, in the fixed proportion of three-fourths to the 
“ Revenue, and one-fourth to the Judicial, Departments. When- 
€ ever the cost of an establishment is divided between two heads, 
“the charge for service postage labels may be divided in the’same 
“ proportion, care being taken to secure every possible economy.” 





Hon’sie V. H. SCHALCH. 


. No. 6. 
. As- some doubt appears to exist what estates should be included 
in the Report on Wards’ Estates prescribed by Board’s Circular 
No. 2 of June 1873, the nature of which was further explained 
in the Circular" to Commitsioners, dated Let September following 
* (To Orissa), No. 208, A. it is hereby directed that sich. Be 
(To CH No. 69,4. should embrace all estates managed by the 
Court of Wards, All estates managed by the Revenue Authorities 
under orders of the Civil Court passed in accordance with the 


provisions of Acts XX XV and XL of 1858, all estates attached . 


under orders of the Civil or Criminal Courts or under general 
or special orders of Government, and all estates held in trust by 
Government. 


No. 7. ° 
As it is unnecessary to preserve E fbr sales under 
Regulation VIII of 1819, which are struck off op payment of 
the zemindar’s demand, the following should be inserted in the 
Appendix to Chapter XIII (Division IIT) page 213 of the 
Board’s Rules— . 
After the words “all petitions” add “ (excepting those for 


sales under Regulation VIII of 1819, which are struck off on. 


payment of the zemindar’s demand, which | should be placed 


under class*c).” ` 
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E No. 8. 


“ SALE proceeds Of waste papers” from the Collector's office 
form a part of “ Miscellaneous Land Revenue” as laid down in 
Clause 5, Section VII, Chapter XIIL, page 212 of the Board’s 
Rules; and Distrct Officers are informed that, in future, this 
item of revenue should be shewn under heading (4)s Table V of 
Return No. X. ? 

Note 3 at foot of Table V is cancelled, but it should be 
remembered that, pnder the heading (A), there should only be 
shewn items which are admittedly items of miscellaneous land- 
revenue, and which do not fall under any of the preceding 
headings; and that the nature of these items must be explained 
in`Table IV. 





A. Monzy, ESQ., C.B. 


ee 


ris b No. 9. 


THE following sbould be added ax Clause 2 to Rule 29 at 
page ? of thg Salt Manual— 

At place’ situated at a long distance from the Collectorate or 
the Sub-divisional office, the Collector is further empowered to 
entrust the distribution of the forma, duly signed and sealed, to 
the Police in charge of the Division within the limits of which 
the salt is stored at the time for sale, 





E No. 10. 
UNDER the orders of Government, para. 28 of'the Instruc- 
tions for the Administration of the Land Acquisition Act, X of 
1870, is hereby cancelled. 
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No. 1. e. 2 


Tux Member in charge has noticed that, in some cases, para. 9 
of the revised settlement rules, circulated with Board’s order 
No, 419 B, dated 24th July 1872, has not been strictly observed, 
and that, when estates are resettled, the acceptance of the yevised 
assessment is allowed to stand over until the settlement holder 
signs the final agreement. Mr. Schalch, therefore, draws atten- 


tion to the rule, and requests that when an estate is resettled ` 


steps may at once be taken to secure the execution of the agree- 
ment, with the proviso for subsequent revision prescribed in the 
rule just cited. Any delay on the part of persons avith whom 
settlement has been concluded to sign, such agreement, should 
be reported for theorders of the Board. 


No. 2 
THE words “ that they are the heirs of parties so registered,” 
at the end of clause 5, Section VII, Chapter XIX, page 268 
of the Board’s Rules, are hereby expunged. e ` i 


No. 3. e 


Tue Member in charge has lately had occasion to notige that 
the data on which rates are fixed are very inadequately set forth 


in settlement reports. In some cases it has even been thought.. 


sufficient to justify the rates proposed by a comparison of their 
average incidence with the average incidence of rates for all 
clagses of lands in adjoining estates or villages.” No guide 
could be more, fallacious than this. Mr: Schalch, therefdre, 
e e e A 5—0 
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* draws particular atgention to clduse 2, Section V, Chapter XX, 
Bee, Cir. 


of ée Board’s Rules (page 277), and requests that, in.all future 
settlements, care may be taken to recotd fully the data on which 
the proposed rate for each class of land is calculated. 

@ 


No. 4. D 


Tue following is added as Clause 3A, Section XII, 
Chapter VIII, page 155, Board’s Rules— 

Covers containing transfer receipts on account of the pay- 
ment of land revenue should only be forwarded at the public 
expense when the payment is made in a district other than that 
to which it belongs for the convenience of Government, but 
where the paymtnt is so made for the convenience of the 
payers, postage on the covers forwarding the transfer receipts 
must .either be paid by them, or they should be required to 
fotward them direct at their own cost. 





BW d 


A. Money, Esq., C.B. 


— D 
No. 6. 


OFFICERS in charge of" Districts where a fee for opium 
licenses is now levied, are requested to make the following 
altefatious : — ' 

“1¢.—In Excise Form 26, pages 97 and 98, Board’s Rules, for 
last para. of Clause XII, substitute " XIII. That he pay to 
Government d fee of Rs. . ° ” 

2nd.—In Register No. 82, page 226 Board’s Rules, add a 
column (6) with the heading ee Amount of License Fee.” 
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“MAY, 1874. 


Hon’sie V. H. ScHatca. 


No.1. 


UNDER instructions from Government, the following form of 
application is substituted for the one now subjoined to. Clause 3, 
Chapter VI, Section X, page 127 of the Board’s Rules :— 
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l - BENGAL LAW REPORTS. [VOL. XII. 
S è ‘No.2. 
Tue following extract from a recent order of Government is 


` published for the information and guidance of District Officers in 


charge of estates under the management of the Court of Wards :— 

“Until further orders, the surplus cash of ..... and (Wards) 
« estates in general are, as they accrue, to be investe’l in Govern- 
“ment securities, and not at all in the purchase of additional 
“ estates.” 


No. 3. 


As it is desirable to preserve “ Kharcha hisabs” of estates, the 
property of private individuals, held under Khas tehsil, the 
following addition is made to heading V (b), Class A in the Appen- 
dix to Chapter XIM (page 213) of the Board’s Rules :— 

“and “E haroi GE of estates the property of individuals 
under Khas te i 
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ABSOLUTE ESTATE Weg ee bad Per we 74 
See ARMENIAN WILL. 


ACQUIESCENCE ` ‘ase Ses ove eee .. 406 
See PRESCRIPTION. 


ACQUISITION, SEPARATE... se 217, 336, 349, 352 note, £30 
See Drop Law. 
ACQUITTAL ig ge i Seng ei App. 22 


See Revision. 

ACT OF STATE—Jurisdiction—Forfeiture—Confiscation— Circular 
Orders—24 § 25 Vict., c. 67 (Indian Councils Act, 1861).] The 
status of the King of Delhi was that of a king recognixed by the 
British Government; and the confiscation of his terrétories in 1857 
was an act of State, and not an act done under color of any legal - 
right of which a Municipal Court could take, cognizance. His - 
tenure of the territories assigned him by the Gdvernment was a 
tenure merely durante regno, and no power was conferred upon’ 
him of creating incumbrances which would survive his deposition. 

The word “confiscation ” does not necessarily import thet (he: 
appropriation is to be made Bn a penalty for a crime, nor when 
used in that sense does it necessarily imply that the forfefture e 
‘has accrued upon conviction, but it may also be properly ustd as 
ER to appropriations of property by Government as an act 
of State. ° 

The Circular @rders, as to the liability of Government for 
debts of rebels, issued by the Judicial Commissioners of the 
Punjab, were not laws within the meaning of 24 & 25 Viet, o, 67 

Rasa Boun v. Toa BecretaRr op Srars vor Int 
In COUNCIL... , Di oe see ae "vn LET 

SEMEDO — Seizure — Evidence— 
Lost Sanad.] Where lands were held by a jagirdar under the , 

sovereign of an independent State on o jatdad tenure, Le, ond 

grant of land, together with the public revenues thereof, enethe , 

condition of keeping up a body of troops to be employed’ when 

called on in the service of the sovereign, and on the conquest of the , 

State by the Hast India Company, the jagirdar remained in the 

game position to the Company, Held that the resumption of the 

lands by the Company, and the seizure of the arms and stores apper- 
taining to the tenure, on the death of the jagirdar, was notan act 
of State, and therefore the Municipal Courts had*jurisdiction to 
entertain a suit by the representatives of the jegirdar against the 
Government for the possession of the land, and for the value of the 
arms and stores. This was so, ulthough, at the time of the e 
resumption, the Regulation law was not introduced into the terri- WI 
tories in which the jagir was comprised. . 

Where an alleged original was lost, the Judicial Committee, 

in view of the strict nature “of the proof required in cases of 

claim under ancient sanads by Regulations IT of-1819, e 28, and 
“XLV of 1825, s. 8, and taking all the ciroumstances into considera- 

tion, refused to consider the title under if established. D 
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Where the evid&nce showed that the arms and stores seized, had 
+ been purchased by the jagirdar before the resumption, nnd there 
was no authority or evidenge to show that those who held by jaidad 
were not entitled to things so purchased, Held that the representa- 
tives of the jagirdar were entitled to recover the value of the arms 
and stores so sazed, 
Forssrer e, Tue Sgoretary or Srats ror Inpia 1g Councrn 120 
ACT—See Benoit, Aer, j Kë 
1850—IX, s. 34 oes is Sé aer, 2 . 37 
` See Promissory Nots PAYABLE BY INSTALMENTS. 
y —1855—X XVIII, s. 2 e| H tee ine ase 451 
D See Interest, RATE OF. ` 
18$68—XL as Ges D a 858 
See Mixon. 
— HENN D SS ge, geg App. 2 
See Minor, SUIT AGAINST 
——— 1 859— VIII, 8. 2 ks sh ade oe — 304 
, See Ris JUDICATA. i d 
e 8.7 Di dée eee Di A7 
See Pnomassony NOTB PAYABLE BY INSTALMENTS. 
RE e oun SR EN ES m 391 
See Rea JUDICATA. 
An a8. 26 & 29 Ge ee 443, 445 note 
e See Dram, Š 
——— e, 8. 27 bes ove ve an oo 836 
See PLAINT. 
en 8. 81 se Di oe abs App. 1 
R See ATTACHMENT BEFORE JUDGMENT. A 
ee aS Dy ` ` vu ` néi oi Za App. 19 
, See PLeapra. 
——— , 8. 198 2 e oe ih App. 8 
è See KPECIAL APPEAL, ADMISSION OF, ‘AFTER PRESCRIBED 
Perion, S 
- , 8. 208 Se ane ae woe 287 








e . See Succession Aer, B. 282. 


Ae m t 83. 210, 211, 246—Ezecution of Decxee—Claim 
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hy Personal Representative of Judgment-debtor—~Appeal—Act 
XXII of 1861, 8. 11—Parties  Sutt.] Where it was sought to 
execute a decree, obtained against a person who had died since the 
date of the decree, by attaching certain immoveable property in 
the pofsession of the personal representative of the decensed 
judement-debtor; and such personal representative claimed to 


old the property not in her representative character, but in her , 


own right, Held, that her claim was notaclaim unders. 246, . 


Act VIEL of 1859, but that the case came under ss, 210 and 211. 
It was a matter between the parties to the suit relating to the 
exeontion of the decree, and as such, was, under s. 11, Act K XII 


of 1861, te be determined by the Court executing the decree, i 
` and not to form the subject of a regular suit. The order rejecting ` 


the clainr was therefore open to appeal, 


ANEBEUNISA KHATOON v. Bk Mozorrer Hossain Crow- 
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ACT—1859—VILL, s. 240 Ss e we? oa, 413 pote 
+ See ÅTTACHMENT IN EXECUTION, ALIENATION PENDING. ’ 

ln -, 8. 246—Brecution—Perstnal Representative. | 
Boopson Denn v. Tas Corrector or SARUN ... 66 note 
ree ey BHO. ` AN Me D ee „317 

See Hipu Law. 

ta , 8. 271 eee ste ses ...609, 513 note 





vee Execurion op Donn 


, 8. 281—“ Bad Faith"—Arrest in Executiog of 
Decree-—Application for Discharge] 
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Borer v. Luoxyp e EH App. 12 
a —, 88. 312 & 318 s ats «. 266, 267 note 
See ÅBBITRATION, REPERENCE TO. 
, Sp. 819 E 326 aes d Së ` App. 13 
See ARBITRATION . i 
en E EE kee ee ane we 748 
See ARBITRATION. : 
a, 8. 895 Sta ee DI eve App. 10 
_ See ARBITRATION. s é 
en, BE, 872, 387 DI E ia ws 26L 
See SPECIAL APPRAL. . 
ny 8, 387 Si Ge Ss D e 224 
See SPECIAL APPRAL. DH . 
o ee, X, a 28, cl. 6,8 8. 78 des SS ... 439 
See Lann, Suit ror CANCELLATION OPF. . è d 
e en nny 8, 105 re . 485 note, 487 nate, 492 note 
\ See Unper-Tsrours, SALB OF. ° 
\ nny 88, BOS & 106 vee see ... 484, 489 note 
See Undun-Tenvune, Saiz op. , 
ber , 88. 105 & 108 to 110 See D 488 note 





See Unpsn-Tenours, BALE or. 


me KT, 8.6 5—Atlachment—Revenue Sale.] Act XI of 
1859 is, to a great extent, a remedial Act passed for the benefit of 
the subject, and in order to relax the stringency of former Statutes, 
whereby the Crown.was empowered to sell estates for non-paymente 


of revenue. . 
8. 5 of the said Act applies to estates which are under attach-, 
ment issued under Act of 1859, and which are in the hands 


of a manager appointed on the application of the judgment-debtos 
for the purpose of liquidating tite debts. Such attachments: are 
not superseded by the appointment of such manager. 

The words “arrears of estates under attachment” apply to cases 
where a portion only of an estate is under httachment, as “well as 
to cases in which the whole estate has been attached. 
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m 8. 37 Ses eee Se nn 266, 267 note 
See ARBITRATION, RBFERENCR TO. _ 
md 864—K XVI, 8. 7 Sg Sos 24 
e See Rifrsrence BY SMALL ‘Cause Court. 
m 1865—X. See Sucogssion Act. 
———1866—XX, 8. 36° se se ae ze 492 note 
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-1870—VIL See Court Fees Aor. 
Š XIV eee nee oon @ erg DT woe 85 


e € See PLAINT. 
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See LIMITATION. 





——1872—I.* See Evence Aor. d 
IX, s. 108, Excep. 1 ods Se as we 42 
See Contract Acr. 

mX. See Curmunar Procapurn Cons. p 

ADMINISTRATOR . PAA ge. 287 
See Succxssrox Act, 8. 282. 

ADOPTION oe Ke D App. 2 
See Mirror, Surr Acarnsr. ; 

ADVERSE POSSESSION wees 274, 282 note, 283 note 
See LIMITATION. 
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ALIENATION PENDING ATTACHMENT IN EXECUTION, 411 
i 413 note, 414 ote 


See ATTACHMEN. . 

ANCESTRAL PROPERTY ... i es 90, 100, 373; 304 
See Dn Law. See Res JUDICATA. ẹ 

APPEAL .& 65; App. 10; 48 


Ste Aor VIIL op HI? ss. 210, 211, 246. See Anni- 
TRATION. See AWARD. 


———, OBJECTION ON e 0 
_See Revenus Sanz. e 


—-——— Regulations H of 1812, 8. 26, and V of 18%, s. 3— Order . 
for Attachment and Manager.| No appeal lies to the High Coart 
from an order passed by a District Judge, issuing a precept to the 
Collector to hold an estate in attachment, and to appoint a man- 
ager under s. 26, Regulation V of 1812, and e 3, Regulation V 


of 1827. 

IN THE MATTER oF THR Parrrion oF THB COLLECTOR op 
Forerepross vee ite See Set An 866 
———-TO PRIVY COUNCIL ore eae es .. 107 

See Sproian ÅPPEAL, ` 
. APPELLATE COURT, POWERS Ob: ak ... 266, 267 note 

See ÅRBITRATION, REFEBENCB TO, ae 

APPOINTMENT BY, WILL ay “es “App. 21 


See Cover FEES Acr, Bonn, I, No. 11. 


ARBITRATION— Agreement to refer—Refusal of Arbitrator E act—t 
Act VIII of 1859, ss. 319 & $26.] ere parties had éxecuted 
a deed, agreeing to refer all matters in dispute to the arbitration of 
three persons, anœ one of the arbitrators refused to continue to 
act, and the otter two consequently refused to proceed with the 
oe the Court refused to order the agreement to be filed in 
ourt, 
Brooxg v. Bosnat, ` ... w ov tee App. 18 


——— Award, Judgment according to —Act VIII of 1859, 
38. 824 € 325—Appeal.] A suit in the Munsif’s Court was, after 
issues had been settled and ‘evidence on such issues adduced by 
both parties, referred by consent of parties to arbitration. The 
arbitrator made his award, and on the next day an d¢rdtr was 
recorded by the Munsif that the parties were to fife their objec- 
tions to the award in one day, notwithstanding that a 324, Aet 
VIL of 1859, allows the parties fen days for such purpose. * The 
plaintiffs, in accordance with that order, filed & petition of objec- 
tion to the award, and an order was endorsed by the Munsif on 
this petition, that it should be laid before the Court with tfe papers 
of the arbitrator. The Munsif then gave his judgment in which he 
went into the evidence, and, overruling the objection of the plaint- 
iffs, gave a decision on the merits, which decision was in accord- 
ance with the award: ° H 





Held, that such judgment, though in accordance with the award, ` "er, 


was not final under s. 325 of Act VII of 1859, but was open to 
appeal. , e . 
In order to make it final, it should appear that all the proceed- 
e ings have been regular, and the directions vf Act VITI of 1859 
complied with, ° SCH 
a Dao dinn Grose v. Ram Crann, Boag ate wu? 48 
~~ H 
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D p À D Pago 
ARBLTRATION—Awerd, Judgment according to—Act VIII of 1859, 
ts, 325— Appeal. . 
SaRBORER o Buupracnanser v. Anapya Kanto Buurrta- 
CHARJEH... owe ss .. App. 10 


, ——, REFERENCE TO—Powers of Appellate Court— 
Act VIII of 1859, s8. 812 & $18—Act XXIII of 186), s. 37.] 
An Appellate Court has no power, even by consent of parties, to 
refer a case to arbitration under the arbitration sections of 
Act VIL of 1859, which apply only to Courts’ of original sjuris- 
diction ; nor is such power conferred on an Appellate Court by 
s. 87, Act XXIII of 1861. e 
e Juemssyrg Der v. Keirartao Morrr Dossen SES we 266 
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Delay in making Award.) , , 
Rossoon Droen v. Saxe JAN Ant Conennpe Se 267 note 


e ARBITRATOR REFUSING TO ACT Sek D App. 13 
See ARBITRATION. ` 


ARMENIAN WILI — Construction — Devise — Absolute Estate— 
Eżtate for Lıfe.) An Armenian by his will in the Bengali lan- 
guige made a gift to his son in the following terms :—“ I bequeath 
to A as salamatı my talooks (which he named) and Rs. 6,000 in 

. cash. He shall enjoy the profits of the aforesaid talooks. On his 
demise his fons shall get. The mopktears shall make over to the 
satisfaction of A.” Held, that the will was to be construed accord- 
ing to equity und good conscience, and "not according to English 
law. Jhe rule applicable was that, unless a contrary intention 
appeared, the estate given was an absolute one. A took an abso- 
lute estate under the devise. 

Brouauton v. Poaoss ... P sas æ 74 


A ` 
ARRESTIN EXECUTION OF DECREE _... ‘ie App. 12 
See Act VIL or 1869, s. 281. 


ATTACHMENT SEL we nee wee ve? we 297 
See Acr XI or 1859, 8. 5. 


BEFORE JUDGMENT — Priority of Official 
Assignee—Act VILL of 1869, e, 81—Insoloent Act (11 & 12 Vict, 
se 21), gs..7 & 49.] 
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° Banx or RENGAL e, Nuwron ose Di App. 1 
— BY MORTGAGEE ... ge ... 609, 518 note 
e + See Exscutton or Droen, ‘ 





IN EXECUTION, ALIENATION PENDING] 
Certain property was attached in execution of a decree, and while 
the attachment wae in force pottas were granted to certain persons 
by the judgment-debtors. Twelve years after the attachment, no 
further steps having Deen taken in the matter, the execution case 
was struck off the file, and the property was afterwards mortgaged 
by the judgment-debtors to R. Subsequently a fresh attachment 
was issued at the instance of the heirs of the former attaching- 
creditor, under which the Eier? was put up for sale aubject to 
R's mortgage, and R herself became the purchaser. In a suit by 
R to set agide the pottas granted -during the continuance of the 
first attachment,—Held that the prohibition against alienation of e 

qproperty under attachment avoids such aNenation only as against 

a the execution-creditor or persons entitled to claim under him, e 





D . e. 
e KR $ $ 
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A conveyance executed by the judgment-debt¢e after an attach- 
ment hns been removed, and before n fresh attachment is issued, e 
is valid, though the second attachment is under the same execution } 
as the first. . 

Quere.—Whether an alienation of property under attachment 
void as against the execution-creditor becomes vglid by relation 

~ when the attachment is removed ? 

Semble.-It may be presumed that an execntion long neglected, 
and finally struck off, has ceased to be operative, and in that case 
a judgreent-creditor’s title will only date from any subsequent 
attachment which he may obtain. 

Pupvomonsx Dossen v. Roy NurnooranaTH CoowpHer ... 411 


ATTACHMENT IN EXECUTION, ALIENATION: PENDING]. 


Manaraza Damas Manatas CHAND Bamanur v. Survo- 
MOYER DossEE sie ste Së ..  -, 414 note 














Act VIII of 1859, e 240 ] 








RAMCHARAN Lax v. Jnatu Sanu dag oe 418 note 
, ORDER FOR ji e a COl ... 366 
See APPEAL. g ° 
ATTORNEY'S LIEN FOR COSTS ... tan” Di . 110 
See Cosrs. 
AWARD, DELAY IN MAKING ae dës ses 267 note 
See ÅRBITRATION, REFBRENCE TO. 2 . 
nn JUDGMENT ACCORDING TO SS .. . 48, App. 10 
See ARBITRATION. H 
“BAD FAITH” Kis <.. App. 12 
See Acr VIII oF 1859, D 281. e. 
“BENGAL ACT VII OF 1865,3.6  ... oe ER we 484: 
See Unter- TENURE, SALB or. 
—— m 58. 6 & 13 we, a 489 note 
See Unner- TENURE, SALB or. 
BREACH OF CONDITION ... se ai 8 ave 1 
See Witz, ' 
CANCELLATION OF LEASE, SUIT FOR ... ee w. 439 
See LEASE. e 
CAUSE OF ACTION S we 370; 875 304 


See Co-SHARERS. Soe Puomrssony “Nors PAYABLE Br 
Ixnstrar{senrts. See Res JUDICATA. 


CERTIFICATE ae wie. TP ees ët vn. + App. 2 
See Minor, NUIT AGAINST. n 

CESSER, PROVISO FOR _... as © eas we Së 1 
See Winx, 


CIRCULAR ORDERS OF PANJAB JUDICIAL COMMISSIONER 167 
See Acr or Strats. 


COLLUSION Ke í si win o LEO 
See Cosrs, “ArrorngY’s Lien FOR, Se 
COMMISSION, CHARGE BY JUDIOIAL OFFICER FOR EXE- 
CUTING Ces GN oes be App. 4. 
See TAXATION. dée S 
COMPROMISE BY PARTIES ws gei, H . ese .. 110 
à See Costs, Attorney's LIEN FOE. *° H 
a ` a 
x gë e © D 


Se d GENERAL INDEX. 


e Page 
CONDITION . së gus. SE ei e? ger | 
. See Wix. : 
‘CONDITIONAL LIMITATION eee e mo 1 
See Witt, 
CONFISCATION ` — ée ies s — 167 
See AcPor Bruns, i ` 
CONTRACT Sas dës +451, 456 note, 457 Rote, 478 note 
See Invenest, Rats OF. e 
——— ACT (IX OF 1872) ue SE So hee SO e MY 
See Inwrerest, RATE or. A 
—— m, £! 108, Excep. 1—Possession of 


ses Person other than Owner—Title conveyed by Vendor to 

The plaintiff let to D a piano on hire on the following 
terms :—“ At Rs. 80 per month; if duly paid for and kept three 
years, shall then become the property Ai hirer? These terms 
were embodied in a voucher which was signed by D. The S 
monthly hire was not regularly paid, and the plaintiff sued for and 
obtained a decree for a portion of the hire up to May 1873, 
Subsequently, in that month, J) sold the piano to the defendant, 
who obtained delitery of it in June. In a suit by the plaintiff in 
“trover for conversion of the piano, the Judge found that the 
defendant acted in good faith. 

Held, that the possession acquired by D was not possession by 
-consent of the owner within the Eng) of 8.108 of Act IX 
of 1872, extep. 1, and that he did not by sale to the defendant 
transfer the ownership i in the piano to hjm. Excep. 1 of s. 108 
does notgapply where there is only a qualified possession, such as a 
hiter of ggods has, or where the possession is for a pee purpose. 


Guesnwoop v. Horqustrs ase oes we 42 
CONVEYANCE, PARTIES TO SH Pe ve App. 7 
See MORTGAGOR. U 


CONVICTION—Ilegal Sentence—Fine.] 
In THB NATTER OF THE CHAIRMAN OF THB Municrean Com- 
MISSIONERS FOR THE poe oF Goen. v, ANBESOOD~- 


DEEN MBAH ves D aa App. 2 
COPY OF JUDGMENT, DELAY IN FURNISHING App. 8 
° | See BPBCIAL "APPEAL, ADMIssIOM OF AFTER PRESORIBED 
. Parion. 


CO- SHARERS— Suig by one, for separate Share of SC 
Landlord and Tenant H 
° Ianpouogpg BURMONEE o, BUROOPCHUNDER PAUL ... ‘291 note 
Hurxfsror Das Baoora v. Joogun Kishor Sana Roy 298 note 








t Enhancement — Specification of Land in 


























Piot, 
Berros Mosppt, v. GUNGARAM BONNERJEE SE 290 note 
+ ——— m Objection taken for first Time on Specral 
“" Appeal] j 
Naxoo Ror v. Juoomuck Lorn Doss... an 292 note 
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.] One of. three. co-sharera of certain property, tha rent of * 
«which was paid by the tenant to a person “acting as agent of the 
g Koaua e 
e 
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eo-sharers, from whom they received itin proportion to their re- 
poora shares, brought a suit against the tenant for her share of 

e rent of which she alleged her co-sbarerg were colluding with the 
tenant to deprive her. To this suit she made her co-sharera defend- 
ants. The defendants alleged that she had not received, and was 
not entitled to receive, the rent from the tenant, But the lower 
Wourts found these facts in her favor, and gave her a decree, It 
was objecte@ on special appeal that the suit would not lie, inasmuch 
as the plaintiff being one of several co-sharers was not competent 
to sue alone for her share of the rent. Held, that, under the 
circumstances, and the co~-sharers having been made defendante, 
the suit was maintainable, $ 

Dvuoraa Coon BURMA v. Jampa Dassen — $ 


OO-SDARRRS Dutt by one to set aside Rent Sale— Cause of Action— 
Valuation—Jurisdichon—Parhes.] Where a patni talook, belong- 
ing to several co-sharers, each of whom collected his own share of 
rent from the melal, was sold for arrears of rent, and one of the 
co-sharers brought a suit in the Munsif’s Court to recover pos- 
session of his share by setting aside the sale, and valued his suit 
according to his share, making the other co-sharers defendants,—e 
Held that the suit could not be maintained in thet form. The 
cause of action was the sale of the whole estate, and the suit ` 
should have been framed and valued accordingly, and brought in a 
Court in which the rights of all the parties interested’in setting . 
agide the sale might have been declared in one suit. 

Unxnopa Parsap Roy v. Berg Di 


Unauthorized Alteration of Joint Property by dne of 
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— 








several. ] 
Dwarxanata Broorrs'v. GoopsunatH BHOOYBA ... e 189 
HorLoway v. Saame Wann ALI SI eh if 

















— 
——-—— Injunctog.] One of several co-sharers of joint un- 
divided property has no right to erect a building on land whith 
forms a portion of such property, so as to materially alter the con- 
dition thereof, without the consent of his co-sharera. 

Samorgksap Ksay o, Leena Bom ae sia e 


--—.] One of several co-sharers of joint undivided 
property has no right to take exclusive possession and alter the 
condition of any portion of the joint property without the congent 
of his co-sharers, and the Court will grant an injugction:to re- 
strain him from doing so. 

BTALKARTT o, Goran PANDAY „p oae 


COSTS, ATTORNEY'S LIEN FOR—Compromse by Parhès— Col- 
cater Where the parties to a stit came to a compromise between 
themselves without the knowledge of the plaintiff’s attorney, gehen 
the suit was at such a stage that it did not appear tliat the plaintiff 
was entitled to recover anything, and there was no proof that ha 
was to receive anything from the defendant on the compromise, or 
that the compromise was not a bond fide one,— Held, the plamtifi’s 
attorney was not entitled to have the compromise set aside on the 
ground that he might thereby be deprived of his costs. 

A clear case of fraud and collusion must be made out te entitle 
the attorney to the interference of the Court. 
Rasmats Durr v. Maronaines Donen et - 8 oe 
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COUNSEL'S FBES .. o.. S na. Es App. 4 


See Taxation. 
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COURT FEES AGI (VIL of 1870), ss. 6 & 12—Valuation of 
4 Suit—Jurisdichon.] d 
Juesras Sine v. Inperserr Maman ` — wee 115 note 
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—— .} For the purpose of determining the question of 
jurisdiction, t# valuation of a suit should be computed according 





to the market-value of the subject-matter of the guiteand not by” 


the special rules applicable to valuation laid down fo Act VIL 
of 1870. 




















Nannoow Dwon v. Toraner Sinan Go P ten 118 
gn SCHED. I, No. 11— Appoint- 
, ment by Will] Where a person having a life-interest in a fand 
with a general and absolute power of appointment thereover 
exercises such power by will, no ad valorem fee is payable in 
respect of such fund under the "Court Fees Act. 
Is ras Goons of Junta Oram .., Di App. 21 
CRIMINAL PROCEDURE OODE (ACT X OF 1872), s. 249— 
Evidence given before the ns Zëss 
THE QUEEN v. AMANULLA i's App, 16 
Eege ESCH 
286, 294 & 297 ove tee eee ae 249 
See Ruvision. 
EE 8s, 296 ; 
» & 297 A NA ses Di one Di App. 22 
d See Rxvision 
ee  - -  , B. 297, 258 Dote 
e ° See Ruvision ; 
CUSTOM? ... ive ii one aa ise ew 396 
See Dao Law. 
DAMAGES, LIQUIDATED ... we Ki ne 473 note 
. See INTREEST, RATE op, 
DECLARATORY DEOREE ... séi SS — App. 2; 63 
See Mixon, Suir AGAINST. See Res JUDICATA. 
DEOREE. See Execution. ° E 
-, PROCEEDING TO ENFORCE Ae s 506 note; 500 
é See Acr XIV or 1859, 8.20. See Execution op Dacren. 
-————-, SATISFACTION OF «1, e sis vee 287 
D +’. See Succession Aon 8. 282. 
DEED OF GFT o sis jer "Sie s 483 
See Res JUDICATA. 
—_—, , PROOF OF EXEOUTION OF.. a eee App. 18 
See Evirpence Act, ss. 60 & 67. 
DELIVERY BY UNAUTHORIZED AGENT . eu ws 360 
See Goons Soup Ann Dariverep, Action FOR, S 
DERIVATIVE EXEOCUTOR—Succession Act (X of 1865).] Under 
the Indian Succession Act, the executor of an executor is not 
derivative executor of the original testator, even though such 
testator died before 1866. 
DaSouza v, Tua SECRETARY or Stare ror [XDIA ... e 423 
DEVISE ` — See ies ove 74 
. See Anmentan Vu, 
DISCHARGE, APPLICATION FOR e a Ren App. 12 


See Act KR or 1859, s8. 281, 
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D 


D Pago , 
ENHANCEMENT OF RENT ® .., 290 note; 53 
+ See Co-Suarrns, See Res Jovrcara. i 
— — Ryoti Kadimi Tenure—Potta, Ac- 








ceptance of— Regulation vit of 1793, s. 81—Regulation V of ` 
1812, e, 10—Sermce of Notice of Enhancement—Landlord and 
Tenant] Where a zemindar, a purchaser from a mbrtgagee, sued 
to enhance the rent of lands (part of the purchased zemindari) 
held on a rop kadim: tenure, which had existed more than 
twelve years before the decennial settlement, but the holder 
of which had subsequently accepted a potta from the zemindar,— 
Heid, the acceptance of such poe did not debar the tenant from 
, the right of exemption from enhancement to which hg was entitled 
by reason of the nature of his tenure. Such a potta may De 
confirmatory only, and is not inconsistent with the presumption 
that a prior title existed. 
Semble.—A claim to exempt a tenure from enhancement, on the 
ound that it is a ryott imi tenure, does not fall within 
Re gulation VIII of 1793, s. 51. 
Where substituted service is resorted to under Regulation V of 
1812, s. 10, the Courts should take care to be first satisfied tha 
the person who ought to be served personally is keeping out of the 


way. 
Ramowunvze Dorr v. Joonsscnponnpg Dorr a . 229 
ESTATE FOR LIFE.. oes S SH ees we 74 
See ARMBNIAN WILL, i A . 
EVIDENCE... Di wee Sas as 120 ; 317, 396 


See Act op Sratz. See Hinpu Law. . 
EVIDENCE ACT (I OF 1872), ss. 60 & 67—Proof of EH of" 


Deed. 
eet Kanto Panpir v. JuagosuxpHoo Goss. .., ven 18 


i ee GIVEN BEFORE COMMITTING OFFICER App. 16 
See Orinar Paocenvrs Cops, 8. 249. S 
EXECUTION OF DRO RR dei 65; 66 note; App. 9 
See Acr VIII or 1859, #8. 21), 211, 246. See Acr VIIL 
l oF 1859, s. 246, See LIMITATION. 
An ——--—-, ALIENATION PENDING AT- 
TACHMENT IN ... geg eas 411, 418 note, 414>note 
See ATTACHMENT. 
—————-~-, ARREST IN wg wei ` App 12 
Seo Act VHI or 1859, e, 281. 
nn Attachmsnt by Mortgagee—Act VIII of 
1869, 2. 271. aS 
Bess Faxerer Bux v. CHUTTURDAREE CHOWDBY ... 613 note 
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OO Pending a suit a suit against A and N upon a bill of 
exchange, A deposited with the plaintiff as security for the amount 
due upon the bill the title deeds of property belonging jointly to 














Fame 





N and himself. The plaintiff subsequently got a decree for the 3 


D 


amount due upon the bill. Thereafter one S, in execution of a 
decree ogninst A and N, attached certain rroperty of theirs, 
SC the mortgaged property, and caused it to bewold; and 
the surplus sale proceeds, s after satisfaction of S's decree, were 

a paid fate Court to the credit of his suit. Interniediately between 
this attachment and sake, the plaintiff also attached under his 
EE on thegbill of exchange he i oi and other property + 
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eg 
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EXECUTION OF DECREE—Joint and Several Liability—~Limi- 
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of A and N, and®after the plaintiffs attachment N ratified the 
equitable mortgage made by A, The sale under Se attachment 
having taken place, the plaintiff sued A and N and the purchasers 
at such sale of the mortgaged property for foreclosure or sale 
thereof, and obtained a decree declaring that he had a good 
equitable mortg@ge of A's share in the joint property, and for an 
account and sale in default of payment; and the plaint{ff subse- 
KE on 26th May 1873, got an order under his decree upon the 
bill of exchange for payment to him of the surplus sale prgceeds 
lodged in Court to the credit of S's suit, and for sale of certain of 
the properties, other than the mortgaged property, which he had 
attached. Under this order the money was paid ont to the 
plaintiff, and the properties were advertized for sale. Macpher- 
son, J., having on an application by A, set aside this order, and 
directed that the plaintiff should refund into Court the money paid 
out tò him, and that the sale should be stayed, the Court on 
appeal refused to set aside the order of the 26th May, but made 
the plaintiff undertake to pay into Court the mortgage-money with 
interest if the same should be received by him from the defendants 
in fhe mortgage suit. 
Tue Banx ov Draut, v. Nunponary Doss 


talion—Proceeding . to enforce Decree—Act XIV of 1869, 
8.20.] On 29th November 1861, A obtained a decree against B, 
C, D, and others in the following terms:—that “the snit be 
decteed with mesne profits ns far as they can be ascertained to be 
charged ‘upon all the defendants jointly and severally; the costs 
¥ the plainfiff to be paid by the defendants, and each of the 
efendants to pay his or her own costs.” On 6th Ootuber 1866, 
C iftstituted a suit against A to have the sale of certain mauzas, 
which had taken place in execution of A’s decree,set aside. This 
suit was decided by the High Oourt in favor of C,$nd the decision 
was confirmed by the Privy Council on 14th June 1872. In the 
meanwhile A proceeded to execute his decree as againat B and 
D; D objected; the lower Court allowed her objections, and the 
High Court on sppeal, on 1ätk December 1866, affirmed that deci- 
sion. Thelower Court allowed A to proceed to execute his decree 
as against B, and on 2nd June 1866, certain property belonging 
to was sold in execution of A’s decree and purchased by A. 
On 8th August 1866, the Court duly confirmed the sale, and 
ordered the suit to be struck off the file. On 5th July 1869, A, 
stating that thee was still a sum of money due bo him únder the 
decree of 29th November 1861, made an application praying that 
the suit migltt be restored to the file, and that the rights of B in 
certain property might be put up for sale. , Upon a remand the 
lower Court refused to grant Ae application on the ground that 
it was bitred by limitation. - 
Held, that A's application was not barred, inasmuch as the con- 
firmation of the sale by the Court on 8th August 1866 was a pro- 
ceeding within the meaning of s. 20, Act XIV of 1859, and 
sufficient to keep A’s decree in force. 
Held also that Ais decree being ajoint one, he was entitled to 
execute it against any of the defendants he might select. 
Cuownaey Sanka Wangen Arte, Mores Enarer Hossrin 
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Ze Process against one of joint Jydgment- + 
D debtors.] e ` D 
Brea Gaos v. Sanm Ram Ror Ou A Dote, 
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EXECUTION OF DECREE, SUIT FOR PROPERTY TAKEN . 
IN—Right of Action—Act XXIII of 1861, s. 11.] Where a 4 
party who has obtained a decree for lands takes possession by his 
own act, and not by the act of the officer of Court, of more land 
than the decree gives him, Held, that a suit wilk lie to recover 
back possession of any land taken jn excess of the decree. 
Mounts Monon Sines v. Aaen Doss Coon .,, 201 


en ng 





E a pe eea — F 
Joazypro Narain Coomar v. Ranaz SURNOMOYXEBR ... 203 note 


Raxzex Suzor Sooxprr Dares v. Onwan Persan Narain 
Ror es SEH Sep isa © ss 207 note 


nn SUIT FOR TRESPASS COMMIT- 
TED IN—Rightof Action—Act XXIII of 1861, s. 11.] : x 
Roy Rasu Basary Lau v. Bisen Wagan ... Së 208 note 


EXECUTOR... oy gë Ve ei Seii 423 ; 287 
See Dazivative Execcror. See Sucogsston Act, 8. 282. 


FEES OF COUNSEL oi Së sue e Se App, 4 
See TAXATION. A 


FINE SS GË dë Ss App. 2 


See Conviction 
FORFEITURE e TA D re 3 167; 439 
See Act or TATE. | See Lease, SUIT FOR OANCELLABION oF. 


` 438; 492e note 


FRAUD . Zo Six 
See Unven-Trnung, SALE ov. 


See RES JUDICATA. 7 


d GIFT, DEED OF |... . aa Ge e ve 433 
See R UDICATA 


GOODSSOLD AND DELIVERED, ACTION FOR—Principal and 
` Ageni—Adoption of Agent's Act—Delivery by, and payment to, 
: unauthorized Agent.) The defendang, through a broker, pur- 

chased from the plaintiffs certain goods, to be paid for by cash on 
delivery, and before removal. Both the defendant and his broker $ 
knew that the plaintiffs had a separate cash office where payments, 
for goods of the description purchased were usually made, md 
the broker knew that the delivery clerk, whose duty it was to, ° 
deliver the goods, had no authority to do so without d special 
order from the plathtifiz. A poruon of the goods was paid for nt 
the cash office, and delivery thereof obthined from the delivery 
clerk in the usunl way. For the remainder of the “géods, the 
broker, on behalf, but without the knowledge, of the defendant, 
paid the delivery’ clerk and obtained delivery from him of the, 
goods without any order for delivery having béen given by the 
plaintiffs, The panem, a year subsequently, discovered that the 
delivery clerk had embezzled the money so paid to him. Held, 
that they were entitled to recover the balance of the priae of the 


D 


goods from the defendant in an action for goods sold and delivered. E? 


Macxsunziz, Lyaro v. Bars Caunper San i. "Nee oe 360 ` 
GUARDIAN... me ie vos Se ase App. 2 
See Muxor, SUIT against , - R 

d KR e 
HIGH COURT, POWERS ab sie TE 249, App. 22 
See REVISION. : ? 
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HINDU LAW— Joint amily—Separate Acqutsition—Presumption— 


Onus Probandi.] The presumption of Hindu law that any pro- 
perty acquired during the time a Hindu family remains joint 
belongs to all the members of the joint family, does not take 
away the onus which lies on the plaintiffin a suit to recover a 
share of the prop€rty of proving his case; it merely gids him in 
proving it. Such presumption is liable to be rebutted ly means 
other than inquiring as to the source from which the purchase- 
money of the property was derived. That criterion, though the 
most satisfactory, is not indispensable. se 
Evidence that the property claimed to be joint was purchased in 
the name of one member only, that after the purchase the mem- 
Wers separated, and each member carried on business separately, 
and that the property was thence forward in the exclusive posses- 
sion, and used for the business, of the member in whose name it 
had been purchased, is evidence sufficient to rebut the presump- 
tion that the property was joint. d 
Burouanata MARTA e, AJoopmIA Persan Sooxur 


m Misrepresentation—Act VIII of 1859, s. 260.] 
In a suit by a member of a joint Hindu family to recover posses- 
sion of certain property alleged to belong to the joint estate, but 
which had been purchased by the defendant ata sale in execution 
of àa decree passed against the estate of Jt, one member of the 
“family, for hès separate debt, the defendants sought to rebut the 
presumption that the property in dispute was part of the joint 
estate by showing that, though the members of the family were 
joint in food, and at particular seasons-of the year lived together 
in the,fanfily dwelling-house, they also had pepe dealings and 
funds of their own; and that while the family had some ancestral 
estate, several members of the family had acquirag separate pro- 
perty from their own funds, and dealt with it as ther own without 
reference to the other members of the family. They also relied on 
the following facts as showing that the property in dispute was the 
separate E of R, mz., that during Je lifetime the other 
members of the family allowed*him to appear to the world as the 
sole owner thereof, and on one occasion when R, B the kurta, and a 
third member of the family, entered into a security-bond with the 
C&éllegtor, whereby R pledged this property, and the two others 
«pledged „other properties, each of them described the property 
pledged br. kim gs being in his possession “ without the right of 
any co-sharers.” . ` 
@n the other hand the plaintiff, in addition to oral evidence to 
show that the property in dispute had been purchased out of the 
joint family funds, although the purchase was made in the name of 
R alone, filed the family account-books and the private account- 
béoks of R for the same purpose, as well as certain letters ‘which 
passed between B and R relative to the purchase of the property. 
Held, lat, that the evidence as to the separate trading, funds, 
and property of the several members of joint family, and their 
independent dealing with such property, disclosed such o state of 
things as might be fairly held to weaken, if not altogether to rebut, 
the ordinary prestumption of Hindu law as to property in the name 
of one member of a joint family, and to throw upon the plaintiff 
the onus of establishing the joint nature of the property claimed 
by clear and cogent éise, ` . 
Qndly, that the provisions of s. 260, Act YIO of 1859, dpply to 
“ordinary benami purchases at execution-sales, but de not ect 
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urchases of property by one member of a jant Hindu family in 
[is own name, but with the joint funds ; k P 
3fdly, that the mere fact that R, while trading on his separate, 
account, was penne ‘by the,other members of the joint family 
to appear to the world as the sole owner of family estates, did not 
disentitle those members to recover from the defendant, the pur- 
chaser at a sale in execution of a decree against i their own share 
of such gatates ; 
4thly, that the misrepresentation as to his separate ownership 
adesby R, in the-security-bond given to the Collector, could not 
ke regarded in the present suit as more than an admission inconsis- 
tent with the title now asserted br the plaintiff, the defendant not 
having purchased on the fuith of such misrepresentation ; 
bthly, that the lettera between B and R, relativé to the purchase 
by the latter of the estate in dispute, were admissible as against the 
defendant. x 
Bopn Siwa Doopxoorra v. QUNESH HUNDER Den H 


TINDU LAW—Joint Family—Separate EE 
o 


Onus Probandi—Nucleus—Limitation—Act XIV of 1859, s. 1, 
cl.13.] A claim by a member of a joint Hindu family toa share in a 
family dwelling, on the allegation that the house was originally jdint, 
falls within the provisions of 8. 1, cl. 13 of Act XIV of 1859. . 
Semble —When property has been purchased by an individual 
member of a joint Hindu family, the burden: of proof is on those 
who claim it to be joint property to show that there was a nucleus 














of joint property out of which it could have been purehased." = * 
DenonatH Suaw v. HURRYNARAIN SHAW ne oe sae 
e D 
Kees —— gem Sg 


Kristo Causper Kurmorar v. Ruamoonara Kursbxag, 352 
tible Zemindari — Succession—~Cusiom—Evi- 





ica aan per: 
dence.| By E ole Hindu law, where a subject of inheritance 


ja from its nature indivisible, and can therefore descendsto one 
only of several sons, the snccession as between sons by different 
wives (other than the first wife) of equal caste, is to be determined 
by the priority of birth of the sons, and not by the priory of 
marriage of their respective mothers; and therefore with respect 
to the succession to an impartible zemindari in the district of Tin- 
nevelly in the Presidency of Madras, the son of the third wife ds, 
in the absence of proof of any special custom or family ustge to 


of the sécond wif. 

A special usage modifying the ordinary law of succession must 
be ancient and invariable, and tnust be established: to, be-so by 
clear’ and unambiguous evidence. j 

RAMNALAKHSHMI ÅMMAL v. ŞIVYANANANTHA PERUMAL SETHU- 


*“ RAYER ais . a ZS ane 


Mitakshara — Ancestral Property— Alienation by 
Father.| T S, a Hindu, who with his son J N formed joint 
Hindu’ family subject to the Mitakshara law, executed in favor of 
Da bond, whereby he professed to pledge a share of certain family 
property as security for the repayment of money advanced to him 

y D. Default being made in payment of the loan when due, D 
brought a suit on the bond ggainst T'S, and obtained a decree for 
the amount secured thereby, in execution of which decree he 
attached and caused to be sold the right, tifle, and intévest of T S 





` in certain other fanfily property, not covered by the bond, and, 
D 3 


a ` ei 
e. Oy R : E 


317 


396 


ae 


xvi 


K GEYERAL INDEX. 


a A 


himself became the, purchaser thereof, and took exclusive posses- 
sion of the property? In a suit brought by J N against T'S and 
to recover possession of the property purchased by D, on the 
und that no legal necessity exişted för the loan, — Held that 
T S had no individgal right to any portion of the property which 
he could pass to a hird person, and therefore J W was entitled to 
have the alienatiofi set aside, and to recover possession of the pro- 
perty. There being nothing amounting to any voluntary repre-* 
sentation by T S ofhis having any right or interest in the property, 
or any representation of faot made by T S in order to induce di to, 
advance the money, and nothing to GË that there was no other 
property out of which the decreg could be satisfied, no equity 
arose between T’ S and D such as entitled the latter to call on 7'S 


to divide the property with his gon, so as to make the share of Të: 


available by D to the extent of the loan. 
Juaprsr NARAIN Bop v. Deenpian ` — a 


aen 


HINDU LAW—Mitakshara — Ancestral Property — Alienation by 


” alene or epcum 





Father—Partition in Father's Lifetime—Mother's Share.] A, the 
kurta of a Hindu family, governed by the Mitakshera law, living 
with his two sons 8 and C in joint enjoyment of the family pro- 
perty, took a loan fom certain persons, and executed to' them a 
mortgage by bond on the joint family property. ‘The bond-holders 
obtained a decree on their bond, in execution of which they caused 
the property to be sold, and themselves became the purchasers. C 
was'a minor at the time of-the alienation. Ina suit by D on 
behalf of himself and C, to set aside the alienation, on the ground 
thatit had been made without their consent and without legal 
necessity, the Court found that B had takèn such a part in the 
transactions leading to the alienation as made him a consenting 
party tp it? that there was no legal necessity for the alienation ; 
and that C being a minor, the alienation was not the joint act of 
all the members.of the family: 

Held, that, under these, circumstances, the alienation failed to 
convey to the purchasers either the entirety of the property or 
any share or interest in it, and C was entitled to have it set aside. 
In ordering the alienation to be set aside, the Court, in the interest 
of the minor son, and pan the equity the purchasers clearly had 
against A and B, directed that, on recovery of the property, it 
should be held and enjoyed in defined shares, and that the shares 
of 4 and B should be jointly and severally subject to the lien 
thereon of the ee for the repayment of the loan to A. 

So long age Higdu family under the Mitakshara law is living in 
the joint enjoyment of the family property, withdut having come 
to an actual partition. among themselves of that property, or an 
ascertainment -and partition of their rights in_ it, no member of 
the family has eg proprietary right therein which he can 

. The property can only be aliened by the 
joitt act of all the members express or implied; or, in case of 
justifiable family necessity, by the kurta alone. 

Upoh a partition of ancestral property between a father and his 
sons during the lifetime of the iather, the mother is, under the 
Mitakshara law, entitled to a share. 

Mazansres Persan e, Ramyap Since 





nen Partition in 
Father’ s Lifetime—Mother’s Share.] Ry the Mitakshava law a son 
may sue duribg the lifetime of his father for a partition of the 
Kaes property.’ On such a partition being made, the mother 
e 
W e 
o 
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is entitled to have a share allotted to her, by way of maintenance 
or otherwise, equal to a son's share. S 
LarsseT Sinam v, Rascoomar Sisa ` — s one 
HINDU LAW—Mithila Law —~ Alienation — Separate ‘Acquisition.] 
According to Mithila law, the owner of self-aequifed property has 
fall power of disposition over it. 
_ Rasa Bisnen Perasa Nagar Sinan v. Bawa Meng ` 
s- Partition by Sons— Widow's Share.] On partition 
of the family Proper by the sons after their father’s death, the 
mother is entitled to share equal to that of a son. 

If she has before the partition received property from the father 
either by gift or will, amounting to more than a son’s share, she is 
entitled to nothing more on partition: if she has received less, she * 
is entitled on partition to as much as will make what she has 
received equal to a son’s share. p 

JupoonaTH Day Bean o. Brosonara Duy Brgoar e 


a 





en Widow— Maintenance— Residence— Unchastity.] A 
Hindu widow is not bound to reside in her deceased husband's 
family house; and she does not forfeit her right to maintenance 


873 


480 


386 


out of her husband’s estate by going to reside elsewhere, unless sie « 


leaves her husband's house for the purpose of unchastity, or for 
any other improper purpose, e 
Arrears of maintenance may be awarded. . 


Rasa Pierner Sines v, Rawr Ras Coosn Ei Di 
IMPARTIBLE ZEMINDARI Se ZR ds 
See Hixpv Law., . 
INDIAN COUNOILS AOT, 1861 ate ve Tae BS Sate 
See Act op BTATE. e 
INJUNCTION ats EN on ove a 188, 
See Joyer Proprzgry. . 


238 
396 


167 


197 


INSOLVENT AOT`(11 & 12 VICT,, C. 21), s8. 7 & 49 .. © App. 1 


See ATTACHMENT BEFORE JUDGMENT, 


INSOLVENT COURT ss S Se wé App. 4 


See TAXATION. i a 


INTEREST, RATE OF — Penalty—Contract — Act XXVIII of 
1852, s. 2—Contract Act (IX of 1872)—Reg. ILL of 1793, 8. 21.], 
The plaintiff advanced money to the defendants on an thrar, by 
which it was agreed that he was to allow them to draw on him to 
the extent.of Rs, 20,000 within three years, the plaintiff to repay” 
himself by having afi {ara of the defendants’ share in certain pro- 
perty which his loan was to aidethem in recovering.. A 4-anna 
share of the profita, after deducting Government revehue and 
expenses, was to go in payment of interest on the money lent; 
half of the remaining three-fourths to go towards paymené of the, 
principal, and the other hulf to the defendants. * f, at the end of 
the term, any balance remuined due to the plaintiff, the defendapts 
were to pay it with interest at 18 per cent, If the defendants 
failed to give the iara, they agreed to pay the amount horrowed 
- with interest at 6} per cent. per mengem, The plaintiff advanced 
the money and obtained a receipt therefor from the defendanta. 
The defendants failed in giving the plaintiff the ġara., In a suit 
brought to recover the sum lent by the plaintiff with interest, the 
first Court gave a decree for the plaintiff for the-sum claimed with 
# interest og the higher rate stipulated for in the ikrar, mz., 75 per- 


cent. On appeal by tle defendauts to the High Court, the con- » 
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tention was raisedgthat the high rate of interest amounted toa 
Penalty which the Court would not enforce, and that the contract 
swags unreasonable aud oppressive in character. The Judges dif- 
fered in opinion, Brrcu, J., Holding that the contract‘was inequitable 
and oppressive, that, notwithstanding the repeal of the usury 
laws by Act of 1855, the Court was not bound to decree 
interest at the rate stipulated for by the parties; and Magzer, J. 
(whose opinion prevailed), being of opinion that, since the passing 
of Act VII of 1856, there was no legal restriction on the 
rate of interest; that the stipulation for interest at 75 perecent, 
was not a penalty, but an alternative stipulation for interest ata 
higher rate on the happening ofeevents under which the lender 
ipcurred a greatgr risk, and that the contract should be enforced. 

Held (on ae under cl, 15 of the Lettera Patent) that the 
stipulation in the tkrar for interest at 75 per cent, was not in the 
nature of a PO nor was it an alternative stipulation; it was 
an estimate by the parties of the damages to which the plaintiff 
would be entitled in the event of a breach of the contract by the 
defendants in not giving the ijara. 

Held also that, in the absence of evidence of any fiduciary 
reletion between the parties, of any imposition or misrepresentation 
en Che part of Hä plaintiff, or any want of capacity on the part 
of the defendants, and there being nothing in the circumstances 
which led to the execution of the tkrar to Go that there was any 
constructive fraud on the part of the plaintiff or any undue 
eadvantage kees by him, the contract was not one which the 
Court would set aside as being unreasonable, inequitable, or 
oppreasivé in character. è 

Sembla—The Contract Act (LX of 1872) is not retrospective. 

Onna Ronny v. Brosenpro Cooman Roy Onowpurr ... 
INTEREST, RATE OF—Penalty—Contract.] 
BrosoxisHore Rox v. Manaos Pensan Misage ... 456 
« 


—_—— Mem 


In THB MATTER or Tan Partition or Noso Cooman Boss 457 
Liquidated Damages.) 
473 




















Raza Huasoriusa Naraw Soren v. Genpa Manaraz 
TRREGULARITY IN SALE Sc Ges wee 489 
X See UnnpBrR-TENURE, SALB OF. 
JOINT AND SEVERAL LIABILITY ie oe e 
H a Seg Exgcorion op DECREB. 
FAMILY ues soe 917, 336, 349, 352 
* | Ses Drang Law. - ` 
JUDGMENT-DEBTORS, PROCESS AGAINST ONE 
OF ate aug 504 


. Bee EXECUTION or Droren. ` 
PROPERTY, SUIT FOR SHARE OF ate Ate 
5 See LIMITATION. 
e , UNAUTHORIZED ALTERATION OF BY 
«* ONE OF SEVERAL CO-SHARERS 188, 197, 189 note, 191 
See Qo-BHARERS. 








See ARBITRATION. 
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~—— CONTINGENT ON OPINION OF HIGH COYRT 
a - See Rernsence BY Smart Cause Couns. 
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- JUDGMENT ACCORDING, TO AWARD sue .» 48, App. 10 
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JUDGMENT-DEBTORS, JOINT PROCESS AGAINST ONE, 
OF . ow. sae ace sos oe ase 604 note 
See Execourios.or DECRER. . ‘ 
, DELAY IN FURNISHING COPY, OF... App. 8 
SS SPECIAL APPRAL, ADMISSION OF, ‘EE PRUSORIBED 
BRIOD. 


JÒLKURS g e Se Oe a | on 210 
Bee Revesvs BALE 


JURISDIGTION ` vi 120, 167; 870; 118, 115 note; 391 
See Act op Srars. See Co-Suansns. See Court Fars 
Act, 8.6 & 12. See Res JUDICATA, 


LANDLORD & TENANT ... ` 289, 290 note, 291 note, 292note, 
293 note; 229; 274, 282 note, 283 note 
See Co-Suanuns. See Esnancmmmnt of Raunt. See 
LINITATION. ‘ 


Holding over after Expiry of Lease— 
Monthly or Yearly Tenancy—Notice to quit] A and B let a 
house and premises in Calcutta to C, under a Bengali lease, for a 
period of three years, from 1st Asar 1273 (14th June 1866). Upen 
expiration of the term, C continued in possessién of the house, ` 
and A and B, after repeatedly calling upon him to deliver up 

ossession, served on him on 18th March 1878, in a letter written 
y their attorney, æ notice to quit “on or before the lst day of 
Jaishta 1280 B.S., corresponding with the 18th day of May next.” 
Held, that C, after the end of his lease, held merely from month to 
month, and that the tenancy was terminable by a month’s noticé, 
Held, further, that the eee of the 18th March *1873e was a 
sufficient notice. S : 
There is nothing which makes ita necessary inference that a 
tenancy in Caloutta is a tenancy by the year, in the absence of any 
special agreemers? to the contrary. So far as there i¢ any custom 
in Calcutta, or any inference of fact to be drawn from mere ocou- 
` pation accompanied by payment of a monthly rent, it is that the 
tenancy is a monthly one. 
Nocoonpass Moo e JewRay Banoo wee ve» 263 


LEASE, EXPIRY OF, HOLDING AFTER... ais ene 263 
See LANDLORD AND TENANT. 

——~—— SUIT FOR CANCELLATION OF—Forfeiture—Act X of 
1859, 8. 23, ol. 5, & 8, 78.] Where, in a perpetual lease, therawasa ° 
condition that, on default being made in payment of agertain number 
of instalments of rent, the lease should be void, — Heid, that in a suit 
under cl. 5, s. 23 of Act of X of 1859, for cancellation of the 
lease on account of a breach of the condition, the lessee was entitled 
to the benefit of e, 78, even though the defence set up was false 


in fact. e 
Doc Caanp o Menen Camp RAHU e ane we’ 489 
LIEN FOR COSTS ... aie ae ne Vi e... 110 
See Oosrs. í 
LIGHT AND AIR ... ae tae weg ag we 406 
See PRESCRIPTION. res 
LIMITATION £ Sei sa 500; 349 


See Exrourton op LUsoges See Binoy Lav. 
7 ———Act XIV of 1859, 3. 1, el. }3—Joint Property, 
Suit for Share of—Onus Probandi.] A suit to enforce a right to 
a share of jojat family property must be brought within twelve $ 
h © | 
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A Page 
years from the dae of the last payment to the plaintiff or the 
person pan whom he claims, on account of the share; and, the 
sonus is on the plaintiff to ghow possession of the share, or receipt 
of a payment on accoynt of it, within twelve years. It is not 
sufficient for the Qlaintiff to show that the property was joint 
family property. 

asain Dass Koonpoo o Sizoo Koomanes Dania, we N9 

LIMITA TION—<Act IX of 1871, e, 1, § Sched. II, No. 167—Appli- 

cation for Execution of Decree.) i 
Nuno Cooman Mooxrrses v. Issur Onunpar Buurra? 

CHABJER. ... KK Ae _App. 9 


— Langlord and Tenant—Adverse Possession.] 


Zar Gowra Rowan v. Tus Banear Coan Com- 


PANY ees ws ose oe Per 282 note 
Rorrosmonss DABBE o KOMOLAKANTH Moossen 283 note 
“Tr ecpas- - 


er.] The plea of limitation’ can be raised and determined in 
a suit brought by a landlord against a person who is really a tres- 
passer, but who has set up a false case of tenancy. 


a Drsowogrr Bassa v. DOORGAPER8SAD Mozoomnar ,.. ae 274 
LIQUIDATED DAMAGES ... ba SCH véi 473 note 
See Inranest, RATE ov. ' 
MAINTENANGE OF WIDOW ‘iis is we A 288 
Ss See Deng Law. : 
MAJORITY, AGE OF ads Beso ees Së .. 858 
° Gee Minor. 
MANAGER, ORDER FOR ... ig a ge we 366 
‘ See Arpwar. em 
“MATERIAL ERROR” 0... eae 249, 258 note 
See Revision. f 
MESNE PROFITS ... oes sii vis An 82 


See Occurancy Riefir. í r 
MINOR— Succession Act (x of 1865), ss. 2 & 3— ige of Majority— 
Agt XL of 1858.] The definitions of “ minor” and “ minority” 
in the Indian Succession Act do not apply to cases in which a 
e “parson enters into a contract on his own behalf, and not in any 
representative character under that Act. . 
, BuLtan Coanp v. Burra aa eis ose a. 358 


m~, SUIT. AGAINST — Parties to” Suit—Guardian— Certificale— 


Act XL of 1858, e 3— Adopton—Deolaratory Decree.) N 
Mongora Doaapp v. Sarona Dosen ei ve App. 2 
MISREPRESHNTATION ` e Sei Sé we BIF 
See Dong Law. 
MITAKSHARA aoe is ia se es 90, 100, 873 
i‘ See Dn Law. + 
"MITHILA LAW Las gë sea Re e vue 430 
See Humny Law. ~ 
` MONTHLY OR YEARLY TENANCY ssa se vee 268 
b See Lanpcogp AND TENANT. 
MORTGAGES, ATTACHMENT BY... „as — 609, 513 note 
H See EXECUTION or DECREB, $ 
W e 
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MORTGAGOR, PURCHASE BY’ me a wn App” 


See MORTGAGOR. 


Seng — Morigagee—-Sale of Mortgaged Properties in Ere- ' 
cution of Decree—Purchase by EENG Sp to join in 





the Conveyance—Practice.] Where a mortg@fee becomes the 

% purchaser of property sold under a decree for sal@*obtained by him 
on his mdytgage, it is not necessary that the mortgagor should join 
in the conveyance of the property to the mortgagee, 


R JALBERAN Vv. CHUNDEE COOMAREE Dossen ase App. 7 
MOTHER, SHARE OF, ON PARTITION IN HUSBAND'S 
LIFETIME ase | S tee tee ae 90, 373 
See Hrxwv Law. m 


NEW TRIAL, APPLICATION TO SMALL CAUSE COURT FOR 34 
See Ruruzance BY Saar Causse Court. : 


NON-REGISTRATION ove Di ose ia we 484 
See Unouz-Trnvne, BALB oF. 


NOTICE OF ENHANCEMENT, SUBSTITUTED SERVICE OF 229 





See Enaancemant op Rent. e 
. e 
TO QUIT ... as ST Sa ate te 2638 
See LANDLORD AND TENANT. . 
NUCLEUS e "zu age w ne ws 349, 352 note 
See Dron Law. . 


` 
OCCUPANOY RIGHT—Zemindar and Ryat—Transfer by Ryot— 
Mesne Profils.) A rightef occupancy, which is not trangferable, 
is merely a right on the part of the person entitled to it, t? occupy 
and till the soil either by himself or by persons dependent on, or 
subordinate to, him, ¢.g., his servants, lessees, or licensees. There- 
fore, where a nogetransferable right of occupancy wag transferred, 
and the transferee was in ac Ster of the soil, tilling and 
using it for his own benefit, Held that the zemindar had a ‘right 
of suit against the transferee to recover possession of the land. 
He was also entitled to recover as damages so much of the 
zemindar’s rents and profits as the defendant had, while in posses- 
sion, been the means of preventing the zemindar from receiving. 


Droen Sonopwa v. . 82 

OFFER WITHOUT PREJUDICE ` — veel see » App. 19 
‘ See PLEADING. Ge wë 
OFFIOIAL ASSIGNHE, PRIORITY OF o e wi ‘App. 1 


See ATTACHMENT BEFORE JUDGMENT. . 
ONUS PROBANDI ... 506 nole; 317, 336, 349, 352, note? 219; 210 
See Acr XIV or 1859, s 20. See Hipu Law. See 
LIMITATION. See Revenup BALB. d 
PARTIES TO SUIT... 65, 289, 290 note, 293 note, 292, note, 
f 293 note, 870; App. 2 
See Aor VIII or 1869, sa. 210, 211, 246. See*Co- 
SHARERS. See MINOR, Suir AGAINST. S 
-——~ CON VEYANCH Ge dë ate App. 2. 
See MORTGAGOR. 





PARTITION BY SONS pee ae BBB 


See Drang Law. . 
Lay IN FATHER’S LIFETIME 1 w 90, 373 
See Drang Taw. . ly 
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PARTNER, SIGNATWRE AND VERIFICATION OF PLAINT 
“BY ONE Za So God So geg a 36 


` See Praint. P e 


PAYMENT TO UN4UTHORIZED AGENT ... Sie Së 360 
See Goog Bon Ann Dnzespnn, ACTION For. 


PENALTY ... D e ns 451, 456 note, 457 note, 473 nfte 
f See Inrunzar, Rara ov. e $ 


PERSONAL REPRESENTATIVE ` — Se A e 66 note 
See Act VIIM or 1859, s. 246, 


e OF JUDGMENT-DEBTOR, 
OLAIM BY e š gek aes 


See Acr VIII oF 1859, 88. 210, 211, 246. 


PLAINT—rAct VIII of 1859, 88. 26, 29— Titles of Hone. Where 
the Government has recognized a person as having a right to bear 
particular titles, a plaint in a suit against such person does not 
contain “the description of the defendant” in accordance with - 
B. 26 of Act VIII of 1889 if such titles are omitted. In such a 
case the plaintiff should, on the objection being taken by the 
defendant, be ordered to amend the plaint; and if such order is 
not complied with, the plaint should be rejected. s 
` MAHARAJA OF Vyztanaaram v. RAJA LAKSHMI CHALLAYA s, 443 





65 


ete 











* Ksm Onano Gorsona v. Msonur Koorvgta Ror. 
BAHADUR eee eng eee s.. aes 445 note 

Signature and Verification by ons “Partner of a Firm—Act 
VIL of 1869, e, 27—Act XIV of 1870—Practice.] By the prac- 
tice of thb Court, in a suit brought by a firm, one partner can, 
without having obtained special leave, verify the plaint on his own 
behalf and alsoon behalf of his co-partners. k 

Kan Aeren such a practice is correct, of ought to be 
allow 








to continue P 
Act XIV of 1870 does not affect the procedure of the High ` 
Court. II $ r 
RAMCHUNDER v. ÇHOONEHLALL ... ove geg sæ.. 35 
, SPECIFICATION OF LAND IN ... T 290 note 


° . See opp, 


BLEADPING— Offer without Prejudice—Act VIII of 1869, e 124. 


DI 


Haroko dng Basr Inpian Buwas Co. see App. 19. 
POSSESSION OF GOODS .BY PERSON OTHER THAN 
OWNER: . oe ase vas ee Ae = 
A “See Contract Act, s. 108, Exomr. 1, 
POTTA, ACCEPTANCE OF... Se ene 229. 
See Exnancemgest oF Rant. A 
PRACTICE ... so ove one App. 7; 35; 107; App. 4 
Ses Morreacor. See Pruan. See ÑPRCIAL APPRAL, 
° ° Kee TAXATION. 


PRESCRIPTION—Light and Air—User—Aoquiescence.] The law 
of prescription ee to India is the English law previous to 
the passing of the Prescription Act, A & 3 Will, IV, e 71. In 
order to establish a right to light and air, an uninterrupted user of 
at least twenty years, with the acquiescence of the owner,of the ` 
gervient tenement, must be shown. S , 
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In a suit to restrain the defendants from o 
and air through certain windows of a house 
laintiffs, it waa shown that the enjoyment of 
egan on 14th April 1856, the windows hen bein 
finished state to create the right. In Maroh 
received notice from the defendants of their int 
~Y building which would have the effect of obstructing ue passage of 
light and air through the plaintiffs’ windows. The building was 
actually commenced on 28rd March 1870, but it was not actually 
rajsed bo such a height as to amount to an obstruction until some 
days after the twenty years had elapsed. Held, that there was not 
an enjoyment for twenty years swith the acquiescence of the 
defendants such as entitled de plaintiffs to maintain gho suit. 
Quære.— Whether proof of constructive knowledge on the parf” 
of the defendants would not be sufficient to show their acquie- 
scence P : 
Fuert v. Baoonun Monun Donnen ... tes si 
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PRESUMPTION ` — d Be s. 317, 336, 349, 352 note 


See Hrou Law. 


PRINCIPAL AND AGENT ... Sa TEE 
See Goons Born AND DELIVERED, ACTION FOR 
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BS8ION Act, 4. 282. 





See ATTRCHMENT BEFORE JUDGMENT. 


PRIVILEGED COMMU TION ... vee wee e e 


See REVISION. . 


PROCEEDING TO ENFORCENDEOREE _... we. B0Gmote ; 


See Act XIV or 1859,\9. 20. See Execution or Dosen, 
PROCESS AGALEST ONE O JOINT JUDGMENT- 


OF ONFICIAL ASSIGNEE = ws ws App - 


249 
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DEBTORS ase oes DI Di *504 note 


See EXECUTION oF Decess} 


PROMISSORY NOTE PAYABLE BY, INSTALMENTS— Cause 
of Action—Act 1X of 1860, s. 84-Act VIII of 1869, a 7.) 
When two or more instalments of atpromissory note, payable on 
the face of it by instalments, are due, the holder of the note is not, 
at liberty to sue separately for each instalment, or for some: of 
them; he must sue for all the instalments due im one action. A, 
judgment recovered in a suit for one instalment when others are 
due is a bar to a suft subsequently brought for the latter. 


MACKINTOBH V, GLL se e vu ged A “one 


37 7 


RECEIPT OF SALE PROCEEDS ` — aes Si 506 note 


See EXECUTION op DECREB. A 
REFERENCE BY SMALL CAUSE COURT—Act XXVI of 1864, 


s.7—a\pplication to Small Cause Court for new eer Man 
m 


contingent on Opinion of High Court] The decision of a 3m 
Cause Court rejecting an application for a new trial, bub making 
such rejection contingent upon the opinion of the High Court, is 
not such a judgment as can be referred under a..7, Act XXVI 
of 1864, j 

Datt, v. JOAKIN on ® ses e DI a 


-ê FO ARBITRATION ... 1 266, 267 note, App. 18 


See ARBITEATION, 
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See ENHANCHMENT., 
——, SUIT FOR SHARE OF, BY ONE OF SE 
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“REFUSAL TO REGISTER ... d Ae vs 492 note 
S See Unneg-T Enves, SALE or. , f 
REGISTRAT (XX QF 1866), s. 364 ... sei 492 note 

-~Traune, SALE OF. 

REGULATIO TI, s 21 sve ane ons . 4651 

See BEST, RATH OF. . e 
222 2 — VILI, a BIL se Pry ; . 229 

See ENHANOBNENT or Runt. i 
nenn HEEN o ep one 

See UNDBER-TENURE, NALE or. 
aan 1812—V, 8.10 ° us 

zz See Ekxancumant or Rant. 
——— mmu —, 8. 26 ase ae 
, See APPBAL. 

—— > 1819 NHL oao og ois 

See UNDRR-TENURE, BALR or. 
Se 1827—V, 8. 3 Be ier 

` See APPBAL. £ 

RENT, ENHANCEMENT OF fa 





SHARERS SC 289, 290 note, 291 note, 
See €0-SHABRERS. 
——_—- BALE; SUIT TO SET ASIDE ; a i ae 870 
A wee OO-BHARBRS. we b 
RESIDENCHeOF WIDOW ... Se EN Be ce 288 
a See Hinno Law. S 


tral Prpperty.] C,a Hindu, subjéct to the Mitakshat law, adopted 
S and afterwards B, and made a will, whereby, after providing ar his 
widow, the family worship, &c., He made a division of his real and 
personal property between his two adopted sons. Provision was also 
made for forfeiture by either of the sons in case they disputed the 
will, in which event the whole estate was to go to the other son. 
This will was registered and filed in the Collector's Court. S was 
subsequently disowned by C, and declared to have forfeited hia 
e ‘Tight toe ayy ang under the will. In 1859, S brought a suit 
against C, B, and certain persons who claimed portiong of the 
property under deeds executed by C, to cancèl those deeds, to 
Gert t e will, to set aide "the adoption of B, and for mainte- 
nance, In this suit he alleged that C had no power to make any of 
the devises of real estate contained in the will, inasmuch as the 
whole estate, consisting of property inherited by C and property 
acquired by him fror the income of such inherited property, was 
ancestral, The only issue raised in that suit referring to the will 
was whether it was assented to by A. The first Court found that 
it had been so assented to; that the adoption of B was valid; and 
..- that S's conduct justified C in ,disinheriting him: the suit was 
accordingly dismigsed. S yer to the High Court, and in his 
rounds of appeal raised the same contention as before, viz., that 
e whole of the real property was aneestral, and therefore C had 
no power +o dispose of it without his consent. The High Court, 
in 1863, varied the decree of the first Court, and held that the will ` A 
qnust be set aside so far as it affected the right of S in the unces- 
LH a 8 . 
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"RES JUDICATA Act VILL of et 2— Cause of Shetion—Ances- 


H e D 
GENERAL INDEX. » R xxv 
6 
: Pago , 
tral property, but that the ancestral propery only included | 
EEN and not that SESCH CN Cc 7 teh the 
inconie of the inherited property. In a suit brecht by S, after « 
the death of B and C, against B's widow and thq@ parties to the 
former suit, or their representatives, to obtain Mossession of the 
whole estate of C on the ground that both the ite prope 
‘wand the property acquired from the income thereof were ancestral. 
Held (reversing the decision of the High Court) that, although 
the issne as to the assent of S to the will clearly embraced only a 
portions of the controversy between the parties, the Court ad 
Jurisdiction, and indeed was bound, to decide whether or not the 
will „was operative ns to all or ŝo any and what portion of the 
property, and that its decision on that point was binding on thene ' sw 
parties, e 
According to the general law relating to res judicata, where a 
question has been necessarily Greg? effect, though not in 
expreas terms between ege to a suit, they cannot raise the same 
uestion as between themselves in any other suit in any other 
orm. e 
8. 2, Act VIII of 1859, does not prevent the operation of this 
neral law. ‘he words “cause of actton” in that section must 
e construed in reference to the substance rather than the form of 
























ER Deng v. Suppanunp MOHAPATTEBR .., we 304 


Act VIII of 1859, e, 14—Jurisdiction—Suit for + e 
a suit in the Court of 5 against B for certain 

jon to an estate in the district of S. D 

is estate in the district of G, toewhich 

d in a former decision been fond to” 

that the land was-an accretiow to 

a subsequent suit brought by 


: land to which tlfe subject of 

B in the Court offG against A for KR < J 
the former suit hat! been found to be ean) that SE ee 

holding in the former suit necessaril 

by D was in the district of S, and thei 
under Act VIL of 1859, s. 14, had no 
Panatwax ÑINGH v. MAHARAJA 
BAHADOOR ... ges Së 


Deed of Gift—Fraud.] A deed o 
and operative between the parties thereto, cannot be a 
because in another suit between different parties it has been bel 

, to be fraudulent as against creditors. i 

Quare—Whether a donor can avoid his own deed on .the’ 
ground of his own fraud P WM 
RAMANUGRA Nazain v. Manasuxpur KUNWAR a. 433 

Enhancement of Rent—Declaratory Decrese.] . 

i Where, in a guit for enhancement of rent, the plaintiff failed to 

i prove notice of enhancement, but the Court enquired into, and s 

gave a declaratory decree as to, his right to enhance, such decree 
is decisive of the rightin a subsequent suit for enhancement of 

















the rent of the same tenure founded on a valid notice. e 
Norrsecaunppr PAUL CHOWDRY v, POULSON . oan a. 563 . 
RESUMPTION se ae des Sr wet An 120 « 
See Aor or Sratp. ° ; R . 
| REVENUE SALE an. ete dës SÉ, (age ae 297 
; Ste Act XI or i889, s. 5. _ " r 
. KN a D a 
Yo, oe, 
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sei , GENERAL INDEX. 


REVENUE SAEN Ee Probandi—Julkurs— Appeal, 
Objection on.] auction-purchaser at a revenue sale of a per- 
, manently-settle@ estate is remitted to all the rights possesséd by 
the original setor at thé date of the settlement. Tn order to 
abolish tenures 4nd incumbrances subsequently created, his cause 
of action dates hig purchase. The existence of such tenures 
at the date of the permanent settlement must be proved by their e 
holders; the presumption in favor of a purchaser restingeupon the 
principle that every biga of land sold must contribute to the 
` public revenue, unless specially exempted. The tendewcy of 
recent legislation and decision has been to give force to the con- 
trary presumptions arising from long and undisturbed poaseasiog. 
m [n a suit by an auction-purchaser of a permanently settled, 
b estate to recover certain julkurs of which the defendants had been 
admittedly in possession for nearly fifty years, and which they 
claimed as incidents to a tenure which existed before the date of 
the permanent settlement, it was held that the onus was on the 
plaintiff to prove his title affirmatively. 
The Judicial Committee refused to entertain an objection taken 
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S in the grounds of appeal, which had not been taken on appeal to 
tite High Court., 
. Julkur, or the right of fishery, may exist in India as an incor- 
poreal hereditament, and as a right to be exercised up N 
of another. . 
.4, Fonnes v, Merr Manomep Hossrin ves 
R REVISION— Criminal Procedure Code (Act X A = 
` 286, 294, § 297—Power of High Court—“ If 1872), 4s. 288, i 
Privileged Communications. ere t aterial Error” — { 


tecord of a cage, and it appeared ther 
evidgnc’ was sufficient to support th 
to interfere, there being no materi A € 
ceedings which rendered such cog, ertor m law, or in the pro- | 
Per Quover, J.—The pow viction illegal ad proper 

Act’X of 1872 is limited to sq Of the High Coast un 

tences and orders passed by sub- 

m judgments of such Courts, and a 

with (except in cases where the law 

n unless it be shown that it is contrary 


-—The High Court cannot, under s. 294 of 

72, interfere with a conviction, unless there has been | 

aterial error of law which renders such conviction illegal 

and improper ip law. / 
Semble.— Communications between a proseeutor in” a criminal 

oase pnd his attorney, and betwegn the attorney and his clerk, with 

respect to the case, are not privileged. 























Iw THH MATTER oF THE Perrrion oF BELILIOS asd we. 249 
Lg ——, 8, 297— 
“ Material Error”) 
, Tun Queen e BAMEANT ..» oes oes «. 253 note 
rae 28. 296, 
. 297— Powers Å High Couri—Sentenca of Acquittal.] ` 
E Se? Open v. Hars Kuan ee Séi vn App. 22 
RIGHT OF ACTION eg 201, 208 note, 207 note; 208 note 
` See Exzourion or Dropep, SUIT ror PROPERTY TAKEN 
e IN; Surr FOR Trespass COMMITTED IN, á 
OCCUPANCY _... Sé eet Dë — S82 
D See Oocveaxcy Riant. ` V L 
e : $ 
=P Le i d vk, 
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| “GENERAL INDEX. TI, xxvil 


` g P r i Page * 
RYOT, TRANSFER BY n. aa ER SEN we 782 
See Ocoupancy Riagr. 


See ENHANCEMENT OF Bas, 
, SALE FOR ARREARS OF REVENUE. See R uB Sans. 

, E OF GQODS, TITLE CONVEYED TO VENDEE UPON... 42 
| ee CONTRACT Aor, a, 108, Excre. 1. $ 
\ ———-— MORTGAGED PROPERTY UNDER DECREE App. 7 
4 See MORTGAGOR. 

ui TNDER-TEN URE ° .. 484, 485 note, 487 note, 488 note, 
%89 note, 439% note 


` RYOTI KADIMI TENURE ... gë = 229 





d See UNDER- TENURE. 


: BEIZURE `... ove one Di Gë “ate son 120 
1: See Aor or Brats. ` 
š \ SENTENCE, ILLEGAL eve on E abe App. 2 
See CONVICTION. 


1 ——-— OF ACQUITTAL d et: Air App. 22 
"SN See Revisron. T’: 






A 317, 336, 349, 352 note, 430 


OF ENHANCEMENT = ine 229 
EMENT OF RENT. + 


before the passing of 


xxviii . V GANERAL INDEX. 
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Stat APPEAL @OBJECTION TAKEN FOR FIRST TIME 
a oe ose ese 289, 292 note 
ST See Cofsnannns. « ` 
STATUTE 11 & 12 KIOT', C. 21, Bs. 7 & 49 sie di App. 1 
See A BEFORE JUDGMENT. 
— 24 & 25 VIOT., O. 67 Mee eee con we A67 
See Acr op STATH. M 
SUCCESSION a ate ye aes m 896° 
See Hpo Law. . we 
Sen AOT CO OF 1865). ... wee one ase 428 
ZS See Qerivatrvs Exxouror. 
tens, ER, 2 & S Sie os vun 358 
» See Munoz. 
m eee, 8, 282—Priority—Act VIII of 
1859, e, 203—Deoree, Satisfaction of—HExeoutor—Adminisirator. ] í 
Where a person obtains a decree against an executor or adminis- 
trator, he is entitled to have his decree satisfied out of the assets 


oftthe deceased, and s, 282 of the Indian Succession Act does not ` 
. interfere with that right. i 
* Nuxomun Saaw e Heen wee 


SUIT AGAINST MINOR 
k See MINOR. 


—— — FOR LAND «. bea 
f . See Rus J UDICATA. 


——, VALUATION OF So 
e See Court Fres Act, ss. 6 Dt 


PAXATYON— Commission, Charge by 
Counsel's Fess—Insolvent Cour 
dn re GHASBEBRAM 


TENANOY, MONTHLY OR 
See LANDLORD AN 
































SERVICE OF NOTI 
See Enta 


SMALL CAUSE COURT . 


See REFBRENCE. 


SPECIAL APPRAL—Act VIIL of 
of 1860, a 1—APt XXILT of 186 
lies from a regular appeal from an 
decree passed in a suit of a nature 00 
Court, though the suit was institute 
Act XLUL of 1860. 

Gora Cuanp Misser o, Rasa BAYKAN 


, 3. 887—Act 
1860—Act XXII of 1861, ss. 27 §& 44.) No speoi 
lies in a suit of a nature ‘cognizable by a Small Cause 
although the suit may have been instituted before Act X 
of 1861 came into operation. 

Soorso Cooman Sussa Roy o Karsnro Coomsr Goes. ° 224 


Sen ADMISSION OF, AFTER PRESORIBED 
PERIOD—Act VIII of 1869, s. 198— Copy of Judge, Delay ` 
in peer] 
Raza Ninwonzy Sova Dezo v. Camas Marant vee App. 8 


Appeal to Pri ` Council—Practice ] Where a 
case has been heard by the High ourt on special appeal, ‘and on a 

peal to the Privy Council it is desired to include in the appeal tja 
the decisions of the lower Courts on the facts, an application for SZ 
special lenve to do so should be made previous to the hearing. b 
The Judicial Committee will no® as a rule, allow g petition of 
appeal from those decisions to be putin at the hearing, Runc pro 
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s.. 118, 115 note 
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A App. 4r 
ove we 2639 
oes wee 484 
, TRANSFER OF] 
Supprx Poeira v. Boisrus Puna ase? we 84 note 
LES OF HONOR NEE ie e — 448, 446 note 
" = Seg PLAINT. s 
TRANSFER BY RYOT ʻi Ze D ve — 82 
i e See Occupancy RIGHT. 
TRESPASSER nave ate Ss eee iis we 274 
S See Lanrarion. | 
UNCHASTITY Km Se, ae de ove See we 288 
e ; See Donn Law. 
* UNDER-TENURE, SALE OF—Act X of 1859, 3. 105.] 
Dos Gazi CHOWDHEY v, Mooaspsn MUNWAR ... 485 note 
Wauep Arr v. Sania Art e, eg Géi 487 note 
- e S a Frid — D 
Registration Ael (XX of 1866), s. 36— Refusal to Registgr.] 
` Moson Morro v. Duna Qazı Konan see BO 492 note- 
e d e 
e j e 
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1 e 
UNDER-TENURE, SALE OF—Act X of 18609 8s. 105 § 10. y 
Wee of Sale—Beng. Act VIII of $865, ss. 6 & 13.] 
ANUNDLALL Mooxugser a, Bast Persan BE 489 pote 


ed 


“ Tenure,” Meaning of—Regs. VII of 1799 @ VIII of 1819— 
Beng. Act VIII of 1866, s. 6—Non-registrati0f| By the word 
“ tenure, 883 used in s. 105, Act X of 1859, is meant not the right 
or interest of any person in the land, but the holding or the 
interes which has been created by the lease, and it is the latter 
which is sold on a sale under s. 106, 

Therefore, where A, at a sale in execution of a decree for debt, 
bottght the right, title, and interet of the holder of a transferable 
under-tenure, and previous to the confirmation ofesuch sale Ga 
zemindar sued the tenant for arrears of rent, nnd-obtained a decree 
under which he sold the tenure to persons who conveyed it to B, 
and A under the circumstances neither registered the transfer to 
himself, nor made any deposit of rent as allowed by s. 6, Beng. Act 
VII of 1865, Held, that he was not entitled to recover possession 























from B. 
SuascHanp Bunny v. Brosonara Pat Osowpury ee 484 
—— eg, 108, & 108 to 110.) 
UNDER MITTER e, Bnp JAKU ws . £88 note 
D SÉ ry. wise ne 406 


vr see ae 870; 118, 118 note 
ns. See Courr Fess’ Act, s8. 6 &12. - 
on .. 238 
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persons for the me being to whom the real estate (subject to {i 
e devise to the #fustees) was given by the will. And as a first I 
«charge on the netffocome ofthe real propergy (after satisfying the i E 
expenses of estabgishma@nts), the testator directed the trustees to \ r 
pay Rs. 30,000 peÑgnnum to the person for the time being entitled P 
to the beneficial @Soyment of the real property or the surplus e R 
income thereof. He further directed them, after all the annuities e [i a 
and legacies had fallen in and been satisfied, to convey the real ji 


estate, so far as the then condition of circumstances would permit, i 
unto and to the use of the person entitled, under the limitations d 
contained in the will, to the beneficial interest therein. The first A 
limitation was to J M T for life. sit the end of the limitations ef 
thareal estate, she will contained the following proviso :— 

“ Provided always, and I hereby declare that, if any devisee, or id 
tenant-for-life. . . . sball permit or suffer the said property 
so devised and limited as aforesaid, or any portion thereof, to be 
sold for arrears of Government revenue, or shall, after attaining . 
his majority, cease to keep up in a due state of repair, and to use 
as his residence in Calcutta, the said baithakhana house and 
EE where I now reside, and make use of and enjoy my , 
ibrary, horses, carriages, farm-yard, furniture in the sai eo 

and jewels, gold and silver plates, &c., in my use or 
then, and immediately thereupon, the devise and limi 
my will contained and declared shall wholly cease a 
as to him, and the person next in succession 
imitations afdfesaid shall at once succeed,” as if 
mitting breach of such conditions had then died 


















were for payment of debts, legaci 
dismissed on tht 1st of April 188 
lst September 1869 the Appe 
lutely entitled to the persona 
of debts, legacies, and. 
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attend at the batthakhana daily for the transaction of business. 
In November 1869, J M T quarrelled with his \yo-trustees, and 
censell to go to the baithakhana, In April 1870, h@demanded from 
the other trustees that possession of the baitha a should be ° 
given to him, and upon their insisting on the right to EH? the 
portion of the baithakhana used for the purpose e estate busi- 

e ness, sued them for possession. In July 1870 a decree for possession 
was made w his favor : the trustees appealed, and ultimately, in July 
1871, the Appellate Court made a declaration that it was consist- 

t with the trusts of the will that J M T should enter into posses- 
sion ; and the trustees were ordered to deliver to him possession of 
the, baithakhana, except the portion of the ground-floor occupied 
for the business of the estate. After obtaining his decree, J M T 
found that the baithakhana was in a very bad state of repair, 
called upon the trustees to have proper repairs executgd. On , 
their refusal to do so, except under tices tion of the Court, J M T, 
in December 1874 brought a suit to compel them to effect neces- 

sary repairs: thé trustees contested the suit, but in March 1872 a 

decre wc directing them to make the repairs, Subse- 

ere begun which were completed in October 1872. 

T alleging that J M T had committed’a 

hore of the conditions contained’ in the proviso 

siding in the baithakhana house and by neglect- 
pair, and had thereby incyrred a forfeiture of 

hs entitled to take advantage: : 

se containing the provisions forycesser and . 

was intended to come into operation ds 8 

goal and, therefore, that until J M'T' came 

nt of the life-estate given ‘him*by (he 

ke became entitled to the surplgs rents, \ 

p that clause was intended to apply. A 

hat such time had GR the S 
the right of J MIT. under the 

puse and premises, debayred ée 

gece to the clause of for- 

H any action by the 

gating the right of 






























into full’b benef af énjoym 
will, or at all~eventa until 
the time had not arrived wher 















action of the pligatiff in contesting 
will, to ioccupy the buithakhana 
him from claiming that effect should b 
feiture for non-residence. Even apart fro 
plaintiff, the conduct of tho trustees in dis 
J M T to possession of a portion of the 
refasing to repair, would suspend the operation 
clanse until October 1872; inasmuch as it preven 
time from obtaining such a possession es was contel#plated x 
forfeiture clause. The forfeiture clause was not brongkt into © e 
operation by the judgment and order of the Judicial Conamittes of 
9th August 1872. ° 

Heid, on the evidence, that J # Ze complied with the eondi- Ee 
Hong as to residence. 

Gansnoro Monon Tagore v, Raya Jurrenpro Mous 
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YEARLY OR MONTHLY TENANCY ae Ai s. 263 
See LANDLORD AND TBNANT{ S "e 2 
ZHEMINDAR AND RYOT .. ° 4. eee va a. 82 
See Occupanoy Riant. S, 
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See Revenue SALE. i R 
z IMPARTIBLE * ah. A Bee ei s. 896 
«= ` See Hang Law. f v ` 
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VALUALLUN UL D 
See Cosi 
WIDOW, MAINTENANCE 
See Hispu Law. 
m, SHARE OF, ON P 
See Hau Law. 
WILL, APPOINTMENT BY 
See Court Fes Act, Bo 


——-—-, CONSTRUCTION OF one 
: See Aruana Win. ‘ 










——--—Proviso for Cesser—Condition— Conditional L3 
Breach of SE P C T, a Hindu, died leaving on? 
t 





ment; ” and to invest the residue, and out of the annual proceeds 
of such investments, so far a3 the same would extend, to 
certain annuities and postponed legacies as they became due, ne 
pay such surplus income as might from time to time exist, t? the 
person entitled to the beneficial enjoyment of the real property 
or the surplus rents or profits thereof; with an ultimate frust, after ` 
all the legacies and annuities had been satisfied, for the person or 
persons entitled to the beneficial enjoyment of the real property. 


And as to the realty, upon tryst, until all the debts md legacies e 
r had been paid, and all the annuities had fallen in, to receive the 
rentssand thereout in the first instance to’ pay the unsatisfied X 


legaci ang annuities, and to pay the surplus rents to the person 
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ecember 1868, his son 
f avoiding and setting 
will, except so fdr as they 
d annuities. This suit was 
, GMT oppe, and on the 
Court declared him to be abso- 
, Subject to the trusts for payment 
uities, and entitled on the death of the 
The tenant-for-life, to the realty. J M T and 
under the limitations in the will appealed to the 
il; and G M T filed a cross-appeal in steig he claimed 
ift of the life-estate to J M T ought to be declared void. 
order of Her Majesty in Council, which was dated the 9th 












id and. inoperative, and it was further declared that J M T was 
entficially entithed to a life-interesé in the realty, and algo in the 
personalty “directed to be conveyed or converted into a fund, 
subject to the prons in'the will directed to be made, and to the 
provisionasin the will not thereby declared to be void; and also, 
uxtil the legacies dnd annuities fell in ond were satisfied, to 
Rs. 2,600 a month out,of the net rents of the realty, and also to 
the surplus rents of the same and the surplus interest of the 
(eiser ;eand that, upon the faildre or determination of J M T's 
.. Ufe-interest,,G M T was entitled as heir-at-law to the real and 
a personal property. The proviso for cesser was’ not among the 
provisions of the will which were declared void. J M T was one 

k of the trustees under the will. After the testator’s death the 

d business of the estate continued, as theretofore, to be carried on 
in a portion of the.baithadhana house: and J M T, miie ER a 

4pmily dwelling-house of his own, used, up tè November 1869, to 
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